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I.  Nature  and  Extent  of  the  Lien. 

1061.  Nature  of  the  lien.  —  It  is  a  doctrine  of  the  English 
courts  of  chancery  that  a  vendor  has  a  lien  upon  the  land  sold 
and  conyeyed  by  him,  for  the  purchase-money,  as  against  the 
vendee  and  his  heirs,  although  he  has  taken  no  distinct  agree- 
ment or  separate  security  for  it.  There  is  a  natural  equity,  it  is 
said,  that  the  land  shall  stand  charged  with  so  much  of  the  pur- 
chase-money as  is  not  paid  at  the  time  of  the  conveyance.^  It  is 
also  said  that  the  principle  of  the  doctrine  originates  in  trust.' 

^  Chapman  r.  Tanner,  1  Vem.  267,  per  ^  Blackham  v.  GregBon,  1  Bro.  Ch.  420, 
the  Lord  Keeper ;  Hiscock  v.  Norton,  42  per  Lord  Loughborough :  "  Lord  Bath- 
Mich.  320,  3  N.  W.  Kep.  868 ;  Warren  v.  urst  doubted  whether  there  was  such  an 
Fenn,  28  Barb.  334,  per  Potter,  J. :  "  It  equitable  lien.  Pawell  v.  Heelis,  Amb. 
has  become  one  of  the  best-established  prin-  724.  It  becomes,  therefore,  of  great  con- 
ciples  of  natural  equity,  that  estates  are  sequence  that  it  should  be  spoken  to.  It 
to  be  regarded  as  unconscientiousljr  ob»  struck  me  always  that  there  was  snch  a 
tained  when  the  consideration  is  not  paid."  lien,  and  that  it  was  so  from  the  founda- 
And  see  Beal  v.  Harrington,  116  lU.  113,  tion  of  the  court.  A  bargain  and  sale 
4  N.  £.  Bep.  664;  Phillips  v,  Schall,  21  mnst  be  for  money  paid;  otherwise  it  is  in 
Mo.  App.  38 ;  Pratt  r.  Clark,  57  Mo.  189,  trust  for  the  bargainor.  If  an  estate  is 
191 ;  Bennett  v,  Shipley,  82  Mo.  448 ;  Bar-  sold,  and  no  part  of  the  money  paid,  the 
rett  V,  Lewis,  106  Ind.  120,  5  N.  £.  Bep.  vendee  is  a  trustee ;  then,  if  part  be  paid, 
910 ;  Poe  v.  Paxton,  26  W.  Va.  607 ;  Pin.  is  it  not  the  same  as  to  that  which  is  nn- 
tard  V.  Goodloe,  Hemp.  502, 527 ;  Dunton  paid  ?  ^  And  see  Acton  v.  Waddington,  46 
V.  Outhouse,  64  Mich.  419, 31  N.  W.  Bep.  N.  J.  Eq.  16,  18  AtL  Bep.  356. 
41 1 ;  Bates  v,  Childen,  4  N.  M.  347,  353, 
SO  Pac  Bep.  164,  quoting  text 

TOL.  II.  1  1 


§  1062.]  qrantob's  OB  vendor's  implied  lien. 

But  only  in  a  few  cases  has  the  vendor's  right  been  regarded 
as  in  the  nature  of  a  trust  for  his  benefit,  the  purchaser  taking 
the  property  subject  to  a  trust  for  the  paynient  of  the  purchase- 
money.^  "  Upon  principle,"  says  Lord  Eidon,  "  without  author- 
ity, I  cannot  doubt  that  it  goes  upon  this,  that  a  person  having 
got  the  estate  of  another  shall  not,  as  between  them,  keep  it  and 
not  pay  the  consideration."  ^ 

The  only  other  ground  upon  which  it  has  been  suggested  that 
the  doctrine  rests  is  the  supposed  intention  of  the  parties ;  and 
on  this  point  Chief  Justice  Gibson  remarks:'  " The  implication 
that  there  is  an  intention  to  reserve  a  lien  for  the  purchade-mouey, 
in  all  cases  where  the  parties  do  not  by  express  acts  evince  a 
contrary  intention,  is  in  almost  every  case  inconsistent  with  the 
truth  of  the  facts,  and  in  all  instances,  without  exception,  in  con- 
tradiction of  the  express  terms  of  the  contract,  which  purports  to 
be  a  conveyance  of  everything  that  can  pass." 

This  lien  is  an  equitable  lien.  A  lien  at  law  is  founded  upon 
possession,  and  consequently  there  can  be  no  lien  at  law  in  favor 
of  the  vendor  for  the  purchase-money  after  he  has  executed  an 
absolute  conveyance.  His  right  is  independent  of  possession,  and 
exists  in  equity  only.     It  is  purely  of  equitable  cognizance. 

1062.  As  to  the  grounds  of  the  dootrine,  Chief  Justice  Gray,^ 

^  Dickerson  v.  Carroll,  76  Ala.  S77 ;  this  lien  as  an  instaoce  of  the  higher  im- 

Briscoe  v.  BroDaugh,  1  Tex.  326,  333,  46  portance,  cnnsideration,  and  value  given  to 

Am.  Dec.  108;  Flanagan  v.  Cu$>hman,  48  real  property  over  personal  property. 

Tex.  241,  244;    Sentir  v.  Lambeth,   59  «  Ahrend  v.  Odiome.  118  Mass.  261,  19 

Tex.  259.  Am.  Rep.  449.    Chief  Justice  Gray,  after 

^  Mackreth  v.  Syramons,  15  Yes.  329.  examining  the  sources  from  which  it  has 

As  to  the  time  when  this  doctrine  was  estab-  been  supposed  the  doctrine  of  this  lien  is 

lished,  Lord  Eldon  said  :  ''  I  take  that  to  derived,  says  :  "  The  most  plausible  foun- 

have  been  the  settled  doctrine  at  the  time  dation  of    the  English    doctriue    would 

•of  the  decision  of  Bhickburne  v.  Gregson ;  seem  to  be  that  justice  required  that  the 

which  case  so  far  shook  the  authority  of  vendor  should  be  enabled,  by  some  form 

Fa  well  V.  Ilcelis  as  to  relieve  me  from  any  of  judicial  process,  to  charge  the  land  in 

apprehensions  that  Lord  Bathurst^s  doc-  the  hands  of  the  vendee  as  security  for  the 

tiinecan  be  considered  as  affording  the  unpaid  purchase-money.    And  the  restric- 

mle  to  be  applied  between  the  vendor  and  tion  of  the  doctrine  to  real  estate  suggests 

vendee  themselves,  and  persons  claiming  the  inference  that  the  Court  of  Chancery 

under  them.*'     And  see  1  White  &  Tu-  was  induced  to  interpose  by  the  considera- 

dor's  Lead.  Cas.  in  Eq.  89 ;  Eettlewell  9.  tion  that,  by  the  law  of  England,  real 

Watson,  21  Ch.  D.  685,  702.  estate  could  neither  be  attached  on  mesne 

'  Kanffelt  v.  Bower,  7  S.  &  R.64,  76,  10  process,  nor,  except  in  certain  cases,  or  to 

Am.  Dec.  428.    Mr.  Pomeroy,  3  Eq.  Jur.  a  limited  extent,  taken  in  execution  for 

1252,  rejecting  these  theories,  accounts  for  debt.*'    In  conclusion  l.e  decides  against 
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ITS  NATURE  AND  EXTENT.  [§  1063. 

in  a  careful  review  of  the  sabject,  says :  **  The  theory  that  a  trust 
arises  out  of  the  unconscientiousness  of  the  purchaser  would  con- 
strue the  non-performance  of  every  promise,  made  in  considera- 
tion of  a  conveyance  of  property  to  the  promisor,  into  a  breach 
of  trust ;  and  would  attach  the  trust,  not  merely  to  the  purchase- 
money  which  he  agreed  to  pay,  but  to  the  land  which  he  never 
agreed  to  hold  for  the  benefit  of  the  supposed  cestui  que  trusC^ 
As  to  the  natural  equity  of  the  lien,  the  learned  Chief  Justice 
quotes  with  approval  the  argument  of  counsel  in  an  English 
case,^  not  answered  by  the  court :  ^^  It  is  called  a  natural  lien ; 
but  it  certainly  is  not  so  with  respect  to  personalty,  which,  if 
once  delivered,  it  is  conclusive,  though  concealed  from  all  man- 
kind ;  and  there  seems  as  much  natural  equity  in  the  case  of 
peisonalty  as  realty." 

The  objection,  that  the  establishment  of  this  lien  is  in  contra- 
vention of  the  policy  of  the  statute  of  frauds,  is  met  by  the  re- 
ply that  the  lien  is  really  a  constructive  trust,  and  that  the  stat- 
ute is  admitted  to  have  no  application  to  a  trust  arising  in  this 
manner.^  **It  is  not,  perhaps,"  says  Judge  Story,  "so  strong 
a  case  as  that  of  a  mortgage  implied  by  a  deposit  of  the  title- 
deeds  of  the  real  estate,  which  seems  directly  against  the  policy 
of  the  statute,  but  which,  nevertheless,  has  been  unhesitatingly 
sustained."  ^ 

1C63.  How  far  adopted  in  this  oountry.  —  The  doctrine  of 
a  vendor's  lien  for  the  purchase-money  prevails  in  upwards  of  half 
in  number  of  the  States,^  and  in  the  other  States  the  doctrine  has 

tdopdng  in  Massachasetts  "a  doctrine,  England  nor  America  has  the  rale  been 

which  has  never  been  suppoeed  bj  the  extended  to  personalty. 

profeadon  to  be  in  force  here,  which  would        *  Warren  v,  Fenn,  28  Barb.  333 ;  Wood 

introduce  a  new  exceptioii  to  the  statute  v.  Lester,  29  Barb.  145, 152 ;  Mims  v,  Ma^ 

of  frauds;  which,  as  experience  elsewhere  con  &  W.  R.  R.  Co.  3  Kelly,  333,  341. 

has  shown,  tends  to  promote  uncertainty  And  see  Womble  v.  Battle,  3  Ired.  Kq. 

and  litigation  ;  and  which  appears  to  us  182,  per  Nash,  J.  ;  Acton  v.  Waddington, 

to  be  unfounded  in  principle,  unsuitable  46  N.  J.  Eq.  16,  18  Atl.  Rep.  356. 

to  our  condition  and  usages,  and  unneces-       *  2  Store's  Eq.  Jur.  §  1218;  and  see 

nrj  to  secure  the  just  rights  of  the  par-  §  1221. 

ties."  *  The  doetrine  prerails  in :  — 

^  In  Blackbnrne  r.  Gregson,  1  Cox  Ch.        Alahairta :  Gordon  v.  Bell,  50  Ala.  213  ; 

90, 100, 1  Bro.  Ch.  420.  White  v.  Storer,  10  Ala.  441 ;  Bradford  v. 

Under  the  dvi]  law,  to  which  the  origin  Harper,  25  Ala.  337.   Also  applied  to  ex- 

of  the  vendor's  lien  is  referred,  the  pur.  changes':  Burns  t;.  Taylor,  23  Ala.  255 ; 

cha^e-price  of  personal  property  was  se-  Wood  v,  SuUens,  44  Ala.  686 ;  Carrer  o. 

cared  in  the  same  way ;  bat  neither  in  £a  js,  65  Ala.  190 ;  Wilkinson  v.  May,  69 
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§  1063.]  grantor's  or  vendor's  implied  lien. 

either  been  rejected  from  the  beginning,  or,  having  prevailed  at 

one  time,  has  since  been  expelled  by  statute,  although  it  may  be 

Ala.  33.  Arkaniai :  Shall  v,  Biscoe,  IS  Bash,  24.  But  it  is  now  provided  by  stat- 
Ark.  142 ;  Campbell  v.  Rankin,  28  Ark.  nte  that  the  grantor  shall  not  have  a  lien 
401 ;  Turner  i;.  Homer,  29  Ark.  440  ;  Lav-  against  bond  fide  purchasers  and  creditors 
ender  v.  Abbott,  SO  Ark.  172;  Refeld  v.  unless  he  states  in  his  deed  what  part  of 
Ferrell,  27  Ark.  534;  Stephens  t?.  Shan-  the  consideration  remains  unpaid.  G.  S. 
non,  43  Ark.  464 ;  Chapman  v,  Liggett,  1888,  ch.  63,  arL  1,  §  24 ;  Ross  v.  Adams, 
41  Ark.  292.  Galifomia:  Salmon  t;.  Hoff-  13  Bush,  370;  Ashbrook  v.  Roberts,  82 
man,  2  Cal.  138,  56  Am.  Dec.  322 ;  Sparks  Kjr.  298 ;  Lucy  v.  Hopkins  (Ky.),  13  S.  W. 
r.  Hess,  15  Cal.  186;  Burt  v.  Wilson,  Rep.  518;  Barnett  v.  Salyers  (Ky.),  12  S. 
28  Cal.  632,  87  Am.  Dec.  142 ;  Gallagher  W.  Rep.  303.  In  Lonisiana,  there  isa  ven- 
V.  Mars,  50  Cal.  23.  It  is  also  provided  by  dor's  privilege  upon  immovables,  but  under 
statute  that  one  who  sells  real  estate  shall  the  Code  it  has  no  effect  against  third  per- 
have  a  vendor's  lien  thereon,  independent  sons  unless  recorded  in  the  parish  where 
of  possession,  for  so  much  of  the  price  as  the  property  to  be  affected  is  situated.  R. 
remains  unpaid  and  unsecured  otherwise  Code  1870,  arts.  3249,  3274;  Rev.  Laws 
than  by  the  personal  obligation  of  the  1884,  §§  2876-2878.  See  Pedesclaux  v. 
buyer.  Civil  Code  1872,  §  3046.  Colora-  Legar^,  32  La.  Ann.  380;  Succession  of 
do :  Francis  i;.  Wells,  2  Colo.  660.  Horth  Clay,  34  La.  Ann.  1131 ;  Labouisse  v.  Gr- 
and South  Dakota:  Same  statutory  pro-  leans  Cotton-Rope  &  Manuf.  Co.  43  La. 
visions  as  in  California.  Codes,  1883,  Ann.  245,  9  So.  Rep.  204 ;  Succession  of 
§  1081  of  Civ.  Code.  Bistriot  of  Ck>lam-  Gsbom,  40  La.  Ann.  615,  4  So.  Rep.  580. 
bia:  Ford  tr.  Smith,  1  McAr.  592.  Fieri-  Maryland:  Carr  v.  Hobbs,  11  Md.  285. 
da :  Bradford  9.  Marvin,  2  Fla.  463 ;  Woo-  Miohigan :  Payne  o.  Avery,  21  Mich.  524 ; 
ten  V.  Bellinger,  17  Fla.  289,  300.  Idaho:  Carroll  v.  Van  Rensselaer,  Harr.  225; 
R.  S.  1887,  §  3440.  Illinois :  Moshier  t;.  Dunton  v.  Outhouse,  64  Mich.  419,  31  N. 
Meek,  80  III.  79 ;  Keith  t;.  Horner,  32  111.  W.  Rep.  41 1.  Itinneiota :  Duke  v.  Balme, 
524;  Boyuton  v.  Cbamplin,  42  IlL  57;  16  Minn.  306;  Selby  v,  Stanley,  4  Minn. 
Dyer  v.  Martin,  5  HI.  146 ;  Wing  v.  65 ;  Walter  v.  Hanson,  33  Minn.  474,  24 
Goodman,  75  111.  159 ;  Kirkham  v.  Boston,  N.  W.  Rep.  1 86 ;  Hammond  v,  Peyton,  34 
67  111.  599  ;  Wilson  t;.  Lyon,  51  III.  166.  Minn.  529,  27  N.  W.  Rep.  72.  Kississip. 
Indiana :  Taryan  v.  Shriner,  26  Ind.  364 ;  pi  :  Dodge  v,  Evans,  43  Miss.  570 ;  Pitts 
Mattix  t;.  Weand,  19  Ind.  151 ;  Deibler  v.  v,  Parker,  44  Miss.  247.  It  has  been  ap- 
Barwick,  4  Blackf.  339 ;  Robinson  p.  Ap-  plied  to  a  sale  of  a  leasehold  estate.  Rich- 
pleton,  124  111.  276,  15  N.  £.  Rep.  761.  ardson  v.  Bowman,  40  Miss.  782.  Kia- 
lowa :  Grapengether  v.  Fejervary,  9  Iowa,  souri  :  Bennett  v.  Shipley,  82  Mo.  448 ; 
163,  74  Am.  Dec.  336 ;  McDole  t;.  Purdy,  Delassus  v.  Poston,  19  Mo.  425 ;  Marsh  r. 
23  Iowa,  277  ;  Johnson  v.  McGrew,  42  Turner,  4  Mo.  253 ;  Pratt  v.  Clark,  57  Mo. 
Iowa,  555 ;  Jordan  t;.  Wimer,45  Iowa,  65.  189.  Hevada :  Reese  v.  Kinkead,  18  Nev. 
But  criticised  in  Pierson  v.  David,  I  Iowa,  126, 1  Pac.  Rep.  667.  Hew  Jersey :  Her- 
23 ;  Porter  v.  Dubuque,  20  Iowa,  440.  bert  v.  Scofield,  9  N.  J.  Eq.  492 ;  Corlies 
Now  must  be  reserved  in  deed  to  avail  v.  Howland,  26  N.  J.  Eq.  311;  Dudley  v. 
against  grantee's  conveyance.  R.  S.  1873,  Dickson,  14N.  J.  Eq.  252;  Graves  v.  Cou- 
§  1940.  This  statute  does  not  apply  to  taut,  31  N.  J.  Eq.  763;  Porter  v.  Wood- 
sales  made  before  its  enactment.  Jordan  ruff,  36  N.  J.  Eq.  174;  Acton  v.  Wadding- 
i7.Wimer,45lowa,65.  Xentuoky :  Thorn-  ton,  46  N.  J.  Eq.  16,  18  Atl.  Rep.  356. 
ton  V.  Knox,  6  B.  Mon.  74 ;  Ledford  v.  Hev  Mexioo :  Bates  v.  Childers,  4  N.  M. 
Smith,  6  Bush,  129 ;  Tieman  v.  Thurman,  347, 20  Pac.  Rep.  1 64.  Hew  York :  Smith 
14  B.  Mon.  277;    Emison  v.  Risque,  9  v.  Smith,  9  Abb.  Pr.(N.  S.)  420;  Stafford 
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that  in  a  few  States  the  question  of  its  existence  has  not  been 
definitely  decided.  In  the  courts  of  the  United  States  the  doc- 
trine has  never  been  affirmed,  except  where  established  by  the 
local  law  of  the  different  States.^  The  doctrine,  even  in  those 
States  that  have  adopted  it,  has  frequently  been  criticised  and 
deplored  as  inconsistent  with  the  general  policy  prevailing  in 
this  country  of  making  all  matters  of  title  depend  upon  record 
evidence.^ 

The  doctrine  is  no  more  satisfactory  now  than  it  was  in  Lord 
Eldon's  time;  in  fact,  it  is  much  less  so.  From  the  nature  of 
the  equity,  there  could  be  but  few  fixed  rules  regarding  it ;  but  it 
will  be  observed  in  following  the  American  decisions,  which  are 
numerous,  that  there  is  hardly  a  rule  upon  the  subject  that  has 
not  been  somewhere  denied ;  that  hardly  any  two  States  can  be 
found  in  which  the  courts  agree  upon  all  the  important  points  of 
the  doctrine ;  and  that  the  cases  are  not  rare  in  which  the  deci- 

r.  Van  Rensselaer,  9  Cow.  316;  Chase  v.  Brown  v.  Christie,  35  Tex.  689;  Flana- 
Peck,  21  N.  Y.  581.  Ohio:  Williams  v.  f^an  v.  Cushman,  48  Tex.  241;  Senter  v. 
Roberts,  5  Ohio,  35 ;  Brush  v.  Kinsley,  14  Lambeth,  59  Tex.  259.  Wiieoniin :  Wil- 
Ohio,  20;  Anketel  v.  Converse,  17  Ohio  lard  v.  Reas,  26  Wis.  540. 
St.  11,91  Am.  I>ec.  115.  Oklahoma  T. :  ^  Baylejr  v.  Greenleaf,  7  Wheat.  46; 
Lien  for  parchase-money  has  priority  over  M'Lparu  v.  M'Lellan,  10  Pet.  625,  640  ; 
other  liens,  subject  to  the  recording  laws.  Chilton  v,  Braiden,  2  Black,  458 ;  Rice  v. 
Comp.  Suu.  1890,  §  3304.  Oregon :  Pease  Rice,  36  Fed.  Rep.  858. 
r.  Kelly,  3  Oreg.  417;  Coos  Bay  Wagon  >  See  Chief  Justice  Marshairs  remarks 
Co.  P.Crocker,  6  Sawyer,  574,4  Fed.  Rep.  in  Bayley  v.  Greenleaf,  7  Wheat.  46,  51, 
577.  In  the  late  case  of  Kelly  v.  Ruble,  per  Wales,  J. ;  Rice  v.  Rice,  36  Fed.  Rep. 
11  Greg.  75,  4  Pac.  Rep.  593,  the  majority  858,  per  Treat,  J.,  in  Conover  v.  Warren, 
of  the  court  express  doubts  of  the  exist-  6  III.  498,  502,  41  Am.  Dec.  196  ;  Yancey 
ence  of  the  lien.  But  this  doubt  seems  to  v.  Mauck,  15  Gratt.  300;  Philbrook  v. 
be  dispelled  by  the  later  cases.  Gee  v,  Delano,  29  Me.  410,  per  Shipley,  C.  J. ; 
McMillan,  14  Oreg.  268,  12  Pac.  Rep.  Kauffelt ».  Bower,  7  S.  &  R.  64,  10  Am. 
41 7 ;  First  Nat.  Bank  v.  Salem  Flour  Mills  Dec.  428,  per  Gibson,  J. ;  Wellborn  v.  Bon- 
Co.  39  Fed.  Rep.  89.  Rhode  Island :  Kent  ner,  9  Ga.  82 ;  Briggs  v.  Hill,  6  How.  (Mtss. ) 
r.  Gerhard,  12  R.  I.  92,  84  Am.  Rep.  612.  362,  38  Am.  Dec.  441.  In  the  recent  case 
And  see  Perry  v.  Grant,  10  R.  I.  334.  of  Hammond  v.  Peyton,  34  Minn.  529,  27 
Tennessee:  Rons  ».  Whitson,  6  Yerg.  50;  N.  W.  Rep.  72,  Mr.  Justice  Berry  said: 
Brown  p.  Vanlier,  7  Humph.  239;  Jones  **It  is  to  be  regretted  that  the  idea  of  a 
r.  Ragland,  4  Lea,  539.  But  in  the  latter  grantor's  lien  was  ever  admitted,  espe- 
ease  it  is  said  that  the  lien  has  become,  "  it  cially  in  this  country,  where  registration  is 
not  qaite  a  myth,"  only  "  afloating  equity,"  so  generally  provided  for  and  practised." 
or " capacity  to  acquire  a  lien."  Texas:  And  it  was  frequently  condemned  in  the 
Pinchain  v.  Collard,  13  Tex.  333 ;  White  courts  of  Virginia  before  it  waa  abolished 
r.  Downs,  40  Tex.  225;  Yarborough  v,  by  statute.  McCandlish  v.  Keen,  13  Gratt. 
Wood,  42  Tex.  91,   19  Am.  Rep.    44;  615,621. 
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sions  in  the  same  State  are  irreconcilable.^  The  remark  of  Lord 
Mansfield,  that  ^^  the  more  we  read,  the  more  we  shall  be  con- 
founded," is  not  without  its  application  here. 

The  inquiry  in  every  case  is,  whether  there  are  other  equities 

^  It  is  to  be  noticed  thtt,  within  a  few  Kaine :  Considered  and  rejected  in  Gil* 
jean,  several  States  have  abolished  this  man  v.  Brown,  1  Mason,  191,  219 ;  Phil- 
implied  lien,  and  that  strong  expressions  of  brook  p.  I>elano,  29  Me.  410,  415.  Hss- 
disapprobation  of  the  doctrine  have  been  iaehnsotti :  Denied.  Oilman  v.  Brown, 
used  in  others.  Moreover,  the  practical  1  Mason,  191,  219 ;  repudiated  in  Ahrend 
tendency  in  the  older  States  is  to  reljr  upon  v.  Odiome,  118  Mass.  261,  19  Am.  Rep. 
formal  instraments  for  security  when  se-  449.  Hehraska :  Rejected  as  contrary  to 
curity  is  wanted.  It  may  be  doubted,  policy  of  the  law.  Edminster  v.  Higgins, 
therefore,  whether  this  doctrine  will  long  6  Neb.  265 ;  Ansley  i;.  Pasahro,  22  Ni-b. 
survive.  662, 35  N.  W.  Rep.  885.    Hew  Hampshire : 

Mr.  Pomeroy,  3  £q.  Jur.  1251,  says:  Its  existence  questioned  injArlia  v.  Brown, 

"No  other  single  topic  belonging  to  equity  44  N.  H.  102.     Horth  Carolina :  Denied, 

jurisprudence  has  occasioned  such  a  diver-  Womble  d.  Battle,  3  Ired.  £q.  182 ;  Hen- 

hiiy,  and  even  discord,  of  opinion  among  derson  v.  Burton,  3  Ired.  £q.  259 ;  Cam- 

American  courts  as  this  of  the  grantor's  eron  v.  Mason,  7  Ired.  £q.  180;  Smith  r. 

lien.    Upon  nearly  every  question  that  High,  85  N.  C.  93;  Hoskins  v.  Wall,  77 

has  arisen  as  to  its  operation,  its  waiver  N.C.  249;  Moore  v.  Ingram,  91  N.  C.  376 ; 

or  discharge,  the  parties  against  whom  White  t;.  Jones,  92  N.  C.  388,  2  Am.  Rep. 

it  avails,  and  the  parties  in  whose  favor  564 ;  though  it  had  been  ad'^pted  in  earlier 

it  exists,  the  doctrine  in  different  States,  cases.    Oregon :  Doubts  of  the  existence 

and  sometimes  even   in  the  same  State,  of  the  lien  in  this  State  were  expressed  in 

is  directly  conflicting.    It  is  practically  the  late  case  of  Kelly  v.  Ruble,  1 1  Oregon, 

impossible  to  formulate  any  general  rule  75,  4  Pac.  Rep.  593 ;  but  the  lien  is  estab- 

representing  the  doctrine  as  established  lished  in  the  still  later  case  of  G#e  v.  Mc- 

throughout  the  whole  country."  Millan,  14  Oregon,  268, 12  Pac.  Rep.  417, 

The  doctrine  is  rejected  or  not  adopted  58  Am.  Dec.  315.    Pennsylyania :  Denied, 

in  the  following  States:—  Kauffelt  v.  Bower,  7  S.  &  R.  64,  10  Am. 

Connecticnt :  Not  adopted,  and  may  be  Dec.  428 ;  Hepburn  r.  Snyder,  3  Pa.  St. 

considered  in  doubt.     Atwood  v.  Vincent,  72 ;  Stephen*s  Appeal,  38  Pa.  St.  9 ;  Hies- 

17  Conn.  575;  Chapman  v,  Beardsley,  31  ter  v.  Green,  48  Pa.  St.  96,  86  Am.  Dec 

Conn.   115;  Meigs  t;.  Dimock,  6  Conn.  569.    South  Carolina :  Denied.    Wraggr. 

458,  464 ;  Hall  v.  Hall,   50  Conn.  104 ;  Comp.  Gen.  2  Desau.  509, 520.    Vermont : 

Watson  17.  Wells,  5  Conn.  468.    In  the  Judicially  adopted  and  strongly  indorsed 

case  first  cited.  Church,  J., said :  "In  this  by  Redfield,  C.  J.,  in  Manly  v.  Slason, 

State,  we  have  not  yet  had  occasion  to  21  Vt.  271,  52  Am.  Dec.  60,  but  imme- 

resort to  it."    Delaware:  Budd  9.  Busti,  1  diately  abolished  by  legislature.      Sl  of 

Harr.  69;  Godwin  v.  Collins,  3  Del.  Ch.  1851,  ch.  47;  G.  S.  1862,  ch.   65,  §  33; 

189,  199,  affirmed  4  Houston,  28 ;  Rice  v.  G.  L.  1880,  §  1937.    Virginia:  Thongh  it 

Rice,  36  Fed.  Rep.  858.    Georgia:  Now  formerly  existed,  it  is  now  abolished  unlc>s 

abolished  by  statute,  although  it  formerly  it  be  expressly  reserved  on  the  face  of  the 

existed.    Code    1873,   §   1997 ;  Jones   r.  conveyance.    Code   1887,  §  2474.    West 

Janes,  56  Ga.  325;  Broach  v.  Smith,  75  Virginia:  Abolished,  unless  it  be  expressly 

Ga.  159.    Kansas:  Denied.    Simpson  v.  reserved  on  the  face  of  the  conveyance. 

Mundee,  3  Kans.  172;  Brown  v.  Simpson,  C.  1870,  ch.  75,  §  1 ;  Acts  1882,  ch.  64; 

4  Kans.  76 ;  Smith  v.  Rowland,  13  Kans.  Warren  v.  Branch,  15  W.  Va.  21. 
245;  Greeno  v.  Barnard,  18  Kans.  518. 
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superior  to  this  lien,  or  whether  it  has  been  waived  by  any  act  of 
the  party  claiming  it.  "Its  existence,"  said  Mr.  Justice  Potter,^ 
^*  depends  upon  and  is  controlled  by  no  well-settled  rules,  but,  on 
the  contrary,  the  existence  of  the  lien  is  generally  made  to  depend 
upon  the  peculiar  state  of  facts  and  circumstances  surrounding  the 
particular  case ;  that  is,  whether  or  not  a  case  of  natural  equity  is 
established,  and,  if  so,  whether  it  is  not  made  to  yield  to  higher  or 
superior  equities  in  some  other  person ;  whether  the  party  is  not 
to  be  regarded  as  having  waived  it,  or  as  having  intended  to  waive 
or  postpone  it  to  another  equity ;  or  whether,  by  the  acts  or  omis- 
sions to  act,  or  by  the  neglect  of  the  party  claiming  such  lien  to 
enforce  it  within  a  reasonable  time,  the  right  is  not  lost  as  being 
the  superior  claim.  These  considerations  control  and  vary  the 
result  as  equity  demands." 

1064.  The  lien  is  presumed  to  exist  in  all  cases  unless  an 
intention  be  clearly  manifest  that  it  shall  not  exist.^  The  vendee 
has  the  burden  of  repelling  the  presumption  of  a  lien.^  It  being 
an  incident  of  the  transaction,  it  is  excluded  only  by  facts  which 
show  an  intention  to  exclude  it.^  Want  of  knowledge  on  the  part 
of  the  vendor  that  the  law  gives  a  lien,  or  a  mere  secret  intention  on 
his  part  not  to  claim  it,  does  not  afifect  the  right.^  ^^  What  shall 
be  sufficient  to  make  a  case  in  which  the  lien  can  be  said  not  to 
exist,"  is  always  the  inquiry  to  be  made ;  and  for  this  reason,  so 
inconvenient  and  unsatisfactory  is  the  doctrine  that  Lord  Eldon 
said:^  "It  has  always  struck  me,  considering  this  subject,  that 
it  would  have  been  better  at  once  to  have  held  that  the  lien  should 
exist  in  no  case,  and  the  vendor  should  suffer  the  consequences  of 
bis  want  of  caution ;  or  to  have  laid  down  the  rule  the  other  way 
so  distinctly  that  a  purchaser  might  be  able  to  know,  without  the 

1  Fwk  r.  Potter,  2  Abb.  App.  Dec  138,  Joiner  v,  Perkins,  59  Tex.  300;  CarTcr  r. 
2  Keyes,  64.  Eads,  65  Ala.  190;  Wilkinson  v.  Majr,  69 

2  Per  Lord  £ldon»  in  the  leading  case  Ala.  33;  Dunton  v.  Outhouse,  64  Mich, 
before  cited;  Gilman  v.  Brown,  1  Mason,  419,  31  N.  W.  Rep.  411. 

191,  213;    Seymour   v.    Slide    &   Spur  '  Wilkinson  t;.  May,  69  Ala.  33;  Coos 

Gold  Mines,  42  Fed.  Bep.  633,  637  ;  Gar^  Bay  Wagon  Co.  v.  Crocker,  6  Sawyer,  574. 

son  9.  Green,  1  Johns.  Ch.  308;  Allen  v.  ^  Carver  v.  Eads,  65  Ala.  190;  Shorter 

Bennet,  8  8m.  &  M.  672,  681 ;  Truebody  v,  Frazer,  64  Ala.  74 ;  Sims  v.  Nat.  Com. 

V.  Jacobson,  2    Cal.    269;    Schnebly   v.  mercial  Bank,  73   Ala.  248;    Senter  v. 

Ragan,  7  Gill  &  J.  120,  28  Am.  Dec.  195  ;  Lambeth,  59  Tex.  259. 

Clark  V.  Hall,  7  Paige,  382;  Wilson  v.  ^  Houston  v,  Dickson,  66  Tex.  79,  I  S. 

Lyon,  51  111.  166;  Dodge  v.  Evans,  43  W.  Rep.  375. 

Misa  570;  Frj  v.  Prewett,  56  Miss.  783 ;  ^  In  the  leading  case  before  cited. 
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judgment  of  a  court,  in  what  cases  it  would  and  in  what  cases  it 
would  not  exist." 

This  lien  does  not  spring  from  any  agreement  of  the  parties, 
and  is  wholly  independent  of  any  such  agreement.  Moreover,  the 
fact  that  there  is  a  verbal  agreement  of  the  parties  that  the  vendee 
shall  reconvey  the  land  if  he  does  not*  pay  the  purchase-price  does 
not  prevent  the  enforcement  of  the  lien;  for  such  an  agreement  is 
void  under  the  statute  of  frauds.^ 

Whenever  the  notice  of  the  transaction  is  such  that  the  exist- 
ence of  a  lien  is  repelled,  and  consequently  the  lien  does  not  arise 
by  implication  or  operation  of  law,  evidence  cannot  be  given  of 
the  declaration  of  the  purchaser  that  the  vendor  would  have  a 
lien ;  for  a  right  to  charge  lands,  dependent  upon  the  agreement 
of  the  parties,  must  be  manifested  by  writing :  it  cannot  rest  in 
parol.2 

1066.  Against  whom  the  lien  exists.  —  The  lien  exists  to  the 
extent  of  the  purchase-money  against  the  purchaser  and  his  heirs ; 
against  the  dower  right  of  the  purchaser's  wife;^  against  his 
privies  in  estate,  and  against  subsequent  purchasers  who  have 
notice  of  the  non-payment  of  the  purchase-money ;  against  those 
who  take  a  conveyance  of  the  estate  without  advancing  any  new 
consideration,  so  that  they  are  not,  within  the  meaning  of  the  rule 
of  equity,  purchaser  for  value ;  and  against  voluntary  assignees.^ 
The  lien  is  sustained  against  the  vendee's  heirs,  because,  if  it  was 
against  conscience  that  he  himself  should  have  the  land  without 
paying  for  it,  it  is  equally  against  conscience  that  his  heirs  should 
be  allowed  to  hold  it.^ 

1066.  The  debt  secured  by  the  lien. — There  is  no  lien  unless 
there  is  a  debt  for  the  purchase-money,  and  there  is  no  such  debt 
unless  there  is  a  purchase.^  The  lien  covers  interest  on  the  pur- 
chase-money ;  ^  but  it  does  not  give  the  vendor  any  claim  to  the 

^  Gallagher  r.  Mars,  50  Cal.  23.  valid  against  everj  one  claiming  under 

3  Stringfellow  v.  Ivie,  73  Ala.  209.  the   debtor,   except   a  purchaser   or  in- 

*  Culbertson  v,  Stevens,  82  Ya.  406,  4  cumbrancer  in  good  faith.     Civil  Code, 

8.  E.  Rep.  607.  §  2048. 

«  Acton  V.  Waddington,  46  N.  J.  Eq.  ^  Stevenson  v.  Crapndl,  114  HI.  19,  28 

16,  18  Atl.  Rep.  356.  N.  E.  Rep.  379. 

'  Bay  ley  ».   Greenleaf,  7    Wheat.  46;  ^  Succession    of    Richardson,    10   La. 

Cole  V,  Scot,  2   Wash.   141 ;  Shirley  r.  Ann.   616.    But  not  a  subsequent  note 

Sugar  Refinery,  2  Edw.  505;  Warner  v.  given    for  unpaid    interest.    Fietsam  v. 

Van  Alstyne,  3  Paige,  513.  Kropp,  6  Bradw.  144. 
In    California,  by  statute,  the  lien  is 
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[§  1067. 


proBts  of  the  land.^  If  the  yetidor  has  been  in  receipt  of  the  rents 
under  an  agreement  that  he  should  collect  and  apply  them  to  the 
debt,  his  right  to  them  will  cease  upon  the  yendee's  bankruptcy.^ 

The  lien  cannot  be  extended  to  any  other  indebtedness  of  the 
vendee  arising  from  other  transactions.^  When  a  note  is  given  in 
part  for  purchase-money  and  in  part  for  other  consideration,  it 
may  be  enforced  as  a  lien  for  the  part  representing  the  unpaid 
price  of  the  land,  if  it  can  be  shown  precisely  what  part  of  it 
was  for  that  consideration.^ 

1067.  In  whose  favor  the  lien  exists.  —  It  arises  upon  the 
sale  and  conveyance  by  one  partner  to  his  copartner  of  his  inter* 
est  in  copartnership  lands,  except  as  against  the  rights  of  copart- 
nership creditors.^  It  exists  for  the  amount  of  money  allowed  as 
owelty  in  partition.  It  becomes  a  valid  charge  upon  the  purpart, 
on  account  of  which  it  is  granted,  so  soon  as  the  partition  is  made 
final  by  the  decree.* 

The  lien  arises  upon  an  exchange  of  lands  in  favor  of  the 
grantor  to  whom  a  sum  of  money  is  payable  for  the  excess  in 
value  of  the  lands  conveyed  by  him  ;  ^  and  in  favor  of  the  grantor 
who  has  been  deceived  by  false  and  fraudulent  representations  as 
to  the  value  of  the  land  he  has  taken  in  exchange,  to  the  amount 
of  the  difference  between  the  true  and  the  represented  value  of 
such  land.® 

By  some  courts  it  is  held  that  although  the  parties  have  fixed 
no  price  upon  land  taken  in  exchange,  yet,  upon  a  failure  of  the 
title,  the  value  of  the  land  may  be  ascertained,  and  a  lien  will  be 
enforced  for  such  value '  upon  the  land  conveyed  by  the  vendor 
who  received  the  worthless  lands.^ 

The  lien  does  not  arise  in  favor  of  one  who  advances  money  to 
the  vendee  at  his  request  for  the  payment  of  part  of  the  purchase- 


^  Little  V.  Brown,  2  Leigh,  353 ;  HaU  v. 
ScoTel,  10  N.  Bank.  R.  295. 
^  Hall  V.  Scovel,  10  N.  Bank.  R.  295. 

*  Refeld  v.  Ferrell,  30  Ark.  465. 

*  Swain  v.  Cato,  34  Tex.  395 ;  Rossell 
V.  McCormick,  45  Ala.  587,  6  Am.  Rep. 
707.  And  see  Harris  v.  Hanks,  25  Ark. 
510 ;  Hicks  v.  Morris^  37  Tex.  658. 

^  Reese  v,  Kinkead,  18  Nev.  126,  1  Pac. 
Rep.  667. 

*  Baltimore  &  Ohio  R.  R.  Co.  v.  Trim- 
ble, 51  Md.  99. 


T  Bryant  W.Stephens,  58  Ala.  636;  Lou- 
isiana Nat.  Bank  v.  Knapp,  61  Miss.  485 ; 
Drinkwater  v.  Moreman,  61  Ga.  395  ; 
Pratt  i;.  Clark,  57  Mo.  189;  Dawson  v. 
Girard  Life  Ins.  Co.  27  Minn.  411,  8  N. 
W.  Rep.  142 ;  MeDole  v.  Purdy,  23  Iowa, 
277;  Clay  brooks  v,  Kelly,  61  Tex.  634; 
Bennett  v.  Shipley,  82  Mo.  448. 

8  Williamson  v.  Woten  (Ind.),  31  N.  E. 
Rep.  791. 

•  White  r.  Street,  67  Tex.  177,  2  S.  W. 
Rep.  529. 
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§§  1068, 1069.]     grantor's  or  vendor's  implied  lien. 

money  due  the  vendor,^  though  he  takes  a  note  which  recites  a 
lien  upon  the  land.* 

1068.  It  arises  in  favor  of  one  tenant  in  common  upon  a 
sale  of  land,  for  a  specified  consideration  payable  to  each;^ 
and  if  all  the  grantors  but  one  have  been  paid,  and  a  part  of  the 
land  sold  by  the  grantee,  the  other  grantor  may  enforce  his  lien 
upon  the  remaining  land.^  One  tenant  in  common  is  not,  how- 
ever, entitled  to  a  lien  on  the  whole  land,  but  only  upon  his  inter- 
est therein.* 

1069.  Subjeot-matter  of  the  lien.  —  It  has  been  held  that 
this  lien  may  arise  upon  the  sale  of  a  mere  equitable  interest.^ 
The  lien  may  exist  in  favor  of  an  equitable  owner.  Thus  a  per- 
son who  has  purchased  and  paid  for  real  estate,  and  has  a  right  to 
a  deed  in  his  own  name,  upon  selling  and  conveying  it  to  a  pur- 
chaser before  obtaining  the  legal  title,  has  a  right  in  equity  to  a 
vendor's  lien  for  the  purchase-money  J  If  the  vendor  had  no  title 
at  all,  no  lien  results  from  the  transaction  ;  and  if  the  vendor  con- 
sents to  the  sale  being  considered  as  rescinded,  and  that  the 
vendee  may  acquire  the  title  from  the  real  owner,  he  cannot 
afterwards  assert  a  lien  upon  the  land  by  virtue  of  the  outp 
standing  purchase-money  note,  because  the  vendee  holds  no  title 
by  purchase  from  the  vendor,  but  a  title  obtained  from  another 
source.^ 

The  Hen  on  an  equitable  title  may  no  doubt  be  more  uncer- 
tain, by  reason  of  the  danger  that  bond  fide  purchasers  from  the 
legal  holder  may  intervene  and  destroy  it.  But,  subject  to  that 
risk,  it  may  be  upheld.^ 

^  Chapman  v.  Abrahams,  61  Ala.  108.  '^  Loomis  i;.  Davenport  &  St.  Paal  R.R. 

«  Grajr  v.  Baird,  4  Lea,  212.     Contra,  Co.  3  McCrary,  489 ;  Carey  ».  Boyle,  53 

Sparks  v,  Texas  Loan  Co.  (Tex.),  19  S.  Wis.   574,   11  N.   W.  Rep.  47,  66  Wis. 

W.  Rep.  256.  145,   14   N.    W.   Rep.  82,  21    Am.  Law 

s  Bank  v.  Bradley,  15  Lea,  279.  Reg.208;  Fleece  v.  O'Rear,  63  Ind.  200; 

^  Hoskina  v.  Rowe,  61  Iowa,  180, 16  N.  Dwenger  v.  Branigan,  95  Ind.  221 ;  Jones 

W.  Rep.  78;  Norman  v,  Harrington,  62  v.   Parker,  51  Wis.  218,  8  N.   W.  Rep. 

Ala.  107.  124;   Toe   v.   Paxton,  26   W.  Va.   607; 

*  Abernathy  v.  Ross  (Ky.),  20  S.  W.  Board  v,  Wilson,  84  W.  Va.  609,  12  S.  K. 

Rep.  222.  Rep.  778. 

^  Warren  v,  Fenn,  28  Barb.  333 ;  Log-  ^  Harper  v.  Wilkings,  65  Miss.  215,  3 

wood  V.  Robertson,  62  Ala.  523  ;  Ortmann  So.  Rep.  455. 

V.  Plummer,  52  Mich.  76,  17  N.  W.  Rep.  *  Ortmann  v.  Plummer,  52  Mich.  76, 17 

703 ;  Johns  r.  Sewell,  38  Ind.  1 ;  Fleece  v,  N.  W.  Rep.  703,  per  Campbell,  J. 
O'Rear,  83  Ind.  200. 
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ITS  NATURE  AMD  EXTENT.  [§  1070. 

The  vendor  of  a  leasehold  interest  in  real  estate  has  an  implied 
lien  to  secure  the  payment  of  the  purchase-money.^ 

It  is  held  to  apply  to  sales  made  under  process  of  law  as  well 
as  to  voluntary  sales.^ 

The  lien  is  necessarily  confined  to  the  particular  tract  of  land 
for  the  purchase  of  which  the  debt  arose.® 

A  married  woman's  separate  real  estate  can  be  affected  or 
charged  by  a  vendor's  lien.* 

The  widow's  right  to  dower  in  the  estate  is  subject  to  the  lien 
for  the  purchase-money.^ 

The  right  of  homestead  is  also  subject  to  the  lien.^ 

A  vendor  has  no  lien  on  crops  raised  by  the  vendee  in  posses- 
sion until  the  vendor  has  taken  possession,  or  has  by  some  pro- 
ceeding sequestered  them ;  and  he  cannot  maintain  replevin  for 
them  against  the  vendee  or  a  third  person  in  possession.  Under 
the  laws  of  North  Carolina,  making  agricultural  liens  for  advances 
superior  to  all  others  except  landlords'  liens,  the  vendor's  lien  is 
subject  to  such  liens,  even  after  the  crops  have  been  sequestered 
under  proceedings  to  enforce  the  vendor's  lien.^ 

107Q.  The  lien  arises  as  well  under  sales  made  by  order  of 
coart,®  and  sales  by  executors,  administrators,  guardians,  or  mort- 
gagees upon  credit.^    In  Mississippi  a  special  lien  for  purchase- 

1  Richardson  v.  Bowman,  40  Miss.  782 ;  taeky.  G.  S.  cb.  52,  art.  4,  §  5 ;  Johnson 
Choate  v.  Tighe,  10  Heisk.  621 ;  Bratt  v.  v,  Cantrell  (Ky.)>  1*  S.  W.  Rep.  206 ;  Rat- 
Bratt,  21  Md.  578;  Turkes  v.  Reis,  14  cliffe  v.  Mason  (Ky.),  17  S.  W.  Rep.  438. 
Abh.  N.  C.  26 ;  Cole  v.  Smith,  24  W.  Va.  «  McHendrjr  w.  Reillj,  IS  Cal.  75 ;  Brad- 
287,  290.  Contra,  on  the  ground  that  a  ley  v.  Curtis,  79  Ky.  327  ;  Dudley  v.  God- 
lease  for  a  term  of  years  is  personal  prop-  dard  (Ky.),  12  S.  W.  Rep.  302  ;  Claybrooks 
erty.  Cade  v.  Brownlee,  15  Ind.  369,  77  v.  Kelly,  61  Tex.  634 ;  Williams  v.  Sam- 
Am.  Dec.  95.  nels  (Ky.),  13  S.  W.  Rep.  438. 

'  Mims  V.  Macon  &  W.  R.  R.  Co.  3  Ga.  If  the  lien  covers  homestead  lands  and 

333, 342 ;  Bnford  v.  McCormick,  57  Ala.  other  lands  as  well,  the  court  may  direct  a 

428.  sale  of  such  other  lands  before  allowing  a 

'  Fielsam  v.  Kropp,  6  Bradw.  144.  resort  to  the  homestead  lands.    Carey  v. 

*  §  1115;  Weinberg  v.  Rempe,  15  W.  Boyle,  56  Wis.  145, 14  N.  W.  Rep.  32. 
Va.  829,  831 ;  Jackson  v,  Rutl6dge,3  Lea,  7  Kellebrew  v.  Hines,  104  N.  C.  182, 10 
626,  31  Am.  liep.  655 ;  Kent  v.  Gerhard,  S.  E.  Rep.  159. 

12  R.  I.  92,  34  Am.  Rep.  612;  Ogle  v.  >  Stabler  v.  Spencer,  64  Ala.  496. 

Ogle,  41  Ohio  St.  359.  •  Ferguson  v.  Shepherd,  58  Miss.  804 ; 

*  Fisher  r.  Johnson,  5  Ind.  492  ;  Boyd  Tooley  r.  Gridley,  3  S.  &  M.  493,  517,  41 
V.  Martin,  9  Heisk.  382 ;  Martin  v.  Smith,  Am.  Dec  628 ;  Barrett  v.  Lewis,  106  Ind. 
25  W.  Va.  579,  580;  Nutter  ».  Fonch,  86  120,  5  N.  E.  Rep.  910 ;  Wright  v.  Heff- 
Ind.  451 ;  Noyes  r.  Kramer,  54  Iowa,  22,  ner,  57  Tex.  518 ;  Jolly  v.  Stallings,  7S 
6  N.  W.  Rep.  123.    So  by  statute  in  Ken-  Tex.  605,  14  S.  W.  Rep.  1002. 
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§  1071.]         grantor's  or  vendor's  implied  lien. 

money  is  given  on  property  sold  by  guardians  and  by  representa- 
tives of  deceased  persons.  It  provides  tbat  the  property  shall  be 
liable  for  the  payment  of  the  purchase-money,  as  if  a  mortgage 
had  been  executed  by  the  purchaser ,  and  had  been  duly  regis- 
tered.^ The  lien  exists  from  the  time  of  the  sale,  and  is  superior 
to  a  judgment  lien.  In  saying  that  there  shall  be  a  lien  as  if  a 
mortgflge  had  been  given,  the  statute  designates  the  manner  in 
which  the  lien  may  be  enforced.^  In  Texas  it  is  provided  that 
all  notes  executed  for  the  purchase-money  of  real  estate  sold  for  a 
decedent's  estate,  or  the  estate  of  a  minor,  shall  hold  the  vendor's 
lien  against  all  persons  having  notice,  express  or  implied.^ 

But  if  a  statute  provides  for  the  sale  of  an  infant's  laud  upon 
an  independent  collateral  security  for  the  purchase-money,  such 
as  a  bond  with  sureties,  there  is  no  lien  upon  the  land  in  case  the 
bond  proves  to  be  worthless.  The  taking  of  such  security  in  ordi- 
nary private  sales  is  a  waiver  by  implication  of  the  lien.  It  is 
only  by  analogy  to  cases  of  private  contract  that  the  vendor's  lien 
can  be  invoked  as  applicable  to  judicial  sales,  and  the  same  anal- 
ogy governs  in  relation  to  the  waiver  of  the  lien.*  When  land  is 
sold  under  a  decree  of  court  which  could  not  have  been  rendered 
or  confirmed  except  upon  payment  of  the  purchase-money,  the 
lien  is  extinguished,  and  cannot  be  revived.^ 

1071.  For  unliquidated  claim.  —  The  lien  does  not  exist  as  a 
security  for  an  unliquidated  and  uncertain  demand ;  ^  as,  for  in- 

1  R.  Code  1880,  §§  2048»  2115.  in  accordance  with  the  terms  of  the  con- 

s  Walker  v.  Fuqaa,  24  Miss.  640.  tract.    Neel  v.  Clay,  48  Ala.  252;  Smith 

«  K.  Cir.  Stats.  1889,  art.  2599.  v.  Vaughan,  78  Ala.  201 ;  Cordova  Coal 

*  Tate  V,  Bush,  62  Miss.  145.  Co.  v.  Long,  91  Ala.  538,  8  So.  Rep.  765. 

*  Sims  V.  Sampey,  64  Ala.  230,  68  Ala.  The  last-named  case  holds  that  when  the 
588.  consideration  for  the  sale  of  land  to  a  cor- 

*  Barlow  v.  Delany,  36  Fed.  Rep.  577 ;  poration  is  the  delivery  by  the  vendee  of 
Payne  r.  Avery,  21  Mich.  524  ;  Hiscock  v.  its  bonds,  the  vendor  has  a  lien  for  their 
Norton,  42  Mich.  320,  3  N.  W.  Rep.  868 ;  money  value,  if  it  can  be  ascertained. 
Patterson  v,  Edwards,  29  Miss.  67 ;  Scars  In  au  Iowa  case  the  lien  was  allowed 
V.  Smith,  2  Mich.  243  ;  Yandoren  v,  Todd,  and  enforced  in  an  exchange  of  lands,  for 
2  Green  Ch.  397 ;  Harris  v.  Hanie,  37  Ark.  a  deficiency  in  the  value  of  the  lands  taken 
348;  Peters  v.  Tuuell,  43  Minn.  473,  45  in  exchange,  on  account  of  the  fraadu lent 
N.  W.  Rep.  867.  Contra,  Jordan  v.  Wi-  representations  of  the  other  party;  Mc- 
mer,  45  Iowa,  65.  Dole  v,  Purdy,  23  Iowa,  277 ;  and  in  a  case 

In  Alabama  the  rule  is,  that  when  the  before  the  Supreme  Court  of  New  York, 

consideration  is  the  delivery  of  chattels,  land  having  been  sold  to  a  corporation  to 

which  are  capable  of  reduction  to  a  money  be  paid  for  in  its  stock,  upon  failure  to 

value,  a  lien  exists  for  the  collection  of  deliver  the  stock  the  lien  was  established, 

such  value  upon  a  failure  to  deliver  them  Dubois  r.  Hull,  43  Barb.  26. 
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ITS  NATURE  AND  EXTENT.  [§  1071. 

stance,  an  obligation  to  support  the  vendor  for  life,^  or  to  assame 
and  pay  the  debt  of  another,^  or  to  deliver  a  certain  quantity  of 
cotton.^  It  may  be  said,  too,  that  when  the  sale  is  not  made  for 
a  sum  of  money,  but  in  consideration  of  a  covenant  or  agreement 
to  do  certain  things,  the  covenant  or  agreement  is  then  itself  the 
consideration,  and  in  obtaining  the  covenant  or  agreement  the 
vendor  has  been  paid  all  he  contracted  for.^  And  so,  if  other 
property  be  taken  in  exchange,  the  title  of  which  is  covenanted 
by  the  vendee,  it  is  considered  that  the  vendor  has  evinced  an 
intention  to  rely  upon  that  remedy,  and  has  waived  his  lien.^  A 
note  payable  in  certificates  of  indebtedness  is  secured  by  the  lien 
the  same  as  if  it  were  payable  in  money .^ 

If,  however,  the  land  be  sold  for  a  price  or  consideration  in 
money,  which  it  is  agreed  may  be  paid  in  the  note  of  a  third  per- 
son, or  in  personal  services,  the  lien  exists  and  may  be  enforced, 
if  the  note  is  not  delivered  or  the  services  renderedJ 

The  covenant  or  agreement  of  a  purchaser  of  land  to  do  speci- 
fied acts,  as  part  consideration  for  the  conveyance,  creates  no  lien 
on  the  land  for  its  performance.  The  covenant  or  agreement  is 
the  consideration  for  which  the  vendor  contracted,  and,  having 
received  that,  he  has  been  paid.  Thus,  a  covenant  or  agreement 
to  erect  buildings  on  the  land  creates  no  lien  on  it  for  the  per- 
formance of  the  covenant  or  agreement.^  If  the  vendor  has  con- 
veyed the  land,  his  remedy  is  in  an  action  for  damages  for  breach 
of  the  covenant ;  but  if  he  has  not  conveyed  the  land,  he  may  of 
course  refuse  to  execute  a  conveyance. 

And  so,  if  the  purchase  -  price  of  one  parcel  of  land  be  so 
blended  in  a  mortgage  with  that  of  another  that  it  cannot  be 

1  Camp  r.  Gifford,  67  Barb.  434 ;  Arlin  tcrs  v.  Fain,  47  Ark.  493,  1  S.  W.  Rep. 

V.  Brown,  44  N.  H.  102;  Brawley  v.  Ca-  711. 

troo,8Leigh,  522;  McKillip  o.  McKiliip,  >  McDonald  o.    Ely  ton  Land  Co.  78 

8  Barb.  552;  Chase  v.  Feck,  21  N.  T.  Ala.  382. 

581.  In  a  recent  case,  however,  in  Miaaoari, 

'  Chapman  v.  Beardslej,  31  Conn.  115.  where  a  purchaser,  as  a  part  consideration 

*  Harris  v.  Hanie,  37  Ark.  348.  for  the  land,  had  stipulated  to  indemnify 

*  Bnckland  v.  Pocknell,  13  Sim.  406;  the  vendor  against  all  claims  arising  out  of 
Dixon  9.  Gayfere,  17  Bear.  421,  21  Bear,  a  contract  for  a  lien  of  the  land  made  by 
118;  Parrott  v.  Sweetland,  3  Mylne  &  K.  the  vendor,  and  a  judgment  was  recovered 
655.  against  him,  it  was  held  that  he  might 

*  Hare  v.  Van  Densen,  32  Barb.  92 ;  enforce  a  lien  for  the  amount.  Williams 
Coit  9.  Foogera,  36  Barb.  195.  v.  Crow,  84  Mo.  298.    See,  also,  Elliott 

*  Beason  v.  Taylor,  53  Miss.  697.  v.  Plattor,  43  Ohio  St.  198,  1  N.  £.  Rep. 
'  Young  V.  Harris,  36  Ark.  162;  Win-    222. 
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§  1072.]  grantor's  or  vendor's  implied  lien. 

separated,  no  lien  beyond  the  mortgage  can  be  enforced.^  If 
land  upon  which  the  parties  fix  no  price  be  exchanged,  through 
the  purchaser's  fraud,  for  worthless  promissory  notes  of  third  per- 
sons, no  right  to  a  vendor's  lien  exists.^  If  the  price  be  payable 
in  some  commodity  other  than  money,  though  the  price  be  fixed 
at  a  certain  sum  in  money,  the  lien  is  lost.^  The  lien  can  only 
arise  upon  a  sale  of  land.  It  does  not  exist  for  advances  or  ser- 
vices rendered  the  grantee  by  the  grantor.^ 

1072.  If  land  and  personal  property  be  sold  together,  under 
an  entire  contract  for  a  gross  price,  and  in  the  sale  there  is  no 
agreement  of  the  parties  determining  what  part  of  the  price  is 
for  the  land  and  what  part  for  the  personal  property,  the  pre- 
sumption is  that  the  vendor  did  not  look  to  the  land  for  payment^ 
but  relied  exclusively  on  the  personal  responsibility  of  the  ven- 
dee.^ A  vendor,  by  allowing  the  purchase-money  to  be  blended 
in  a  settlement  with  other  items,  is  presumed  to  have  waived  his 
right  to  a  lien  therefor,  and  to  rely  exclusively  upon  the  peraonal 
responsibility  of  the  vendee.^ 

As  to  the  subject-matter  of  the  lien,  it  may  be  said  in  general 
that  it  attaches  to  the  vendor's  interest  in  the  realty,  whatever 
this  interest  may  be ;  but  the  lien  does  not  attach  to  anything 
that  is  severed  from  the  realty,  so  that  it  becomes  a  chattel  inter- 
est. Thus,  if  the  owner  of  land  sells  and  conveys  to  another  all 
the  coal,  iron-ore,  or  other  mineral  in  or  under  the  land,  with  a 
license  to  dig  and  remove  the  same,  the  purchaser  stipulating  to 
pay  a' certain  price  per  ton  for  the  mineral,  payable  quarterly,  the 
grantor  has  an  implied  lien  on  the  coal  and  mineral  not  mined  and 
removed  for  the  purchase-money,  which  he  may  enforce  by  a  sale 
of  the  coal  and  mineral  not  mined  and  removed.  In  such  case 
the  amount  of  the  purchase-money,  for  which  the  lien  may  be 
enforced,  is  determined  by  the  amount  of  the  coal  or  other  min- 
eral mined  and  removed  from  the  land,  and  not  paid  for  in  ac- 

1  Ortmann  v»  Plummer,  52  Mich.  76,    Rep.  428 ;  McCandlish  v.  Keen,  13  Gratt. 
17  K.  W.  Rep.  703.  615  ;  Erickson  v.  Smith,  79  Iowa,  374,  44 

2  Ilimes  V.  Langley,  85  Ind.  77.  N.  W.  Rep.  681,  quoting  text ;  Peten  v. 
«  Hazeltine  v.  Moore,  21    Hun,  355;     Tunell,  43  Minn.  473,  45  N.  W.  Rep.  867  ; 

Fiflk  v.  Potter,  2  Abb.  App.  Dec  138,  Alexander  i;.  Hooks,  84  Ala.  605,  4  So. 

2  Kejes,  64.  Rep.  417.    See,  however,  Cole  v.  Smith, 

«  O'Connor  v.  Smith,  40  Ohio  St.  214.  24  W.  Ya.  287 ;  Clarke  v.  Curtis,  11  Leigh, 

*  Stringfellow  v,  Ivie,   73    Ala.   209 ;  559,  37  Am.  Dec.  625. 

Wilkinson  v.  Parmer,  82  Ala.  367,  3  So.  «  Erickson  v.  Smith,  79  Iowa,  874, 44  N. 

Rep.  4 ;  Sjkes  v.  Betts,  87  Ala.  537,  6  So.  W.  Rep.  681. 
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HOW  DEFEATED  OR  WAIVED.  [§§  1078,  1074. 

cordance  with  the  contract  at  the  time  it  is  sought  to  enforce  the 
lien.^  But  the  lien  does  not  attach  to  the  coal  or  mineral  mined 
and  removed  from  the  land,  because  such  coal  or  mineral  has  by 
severance  become  personal  property.^  The  lien  attaches  to  the 
land  alone,  and  not  to  the  rents  and  profits  of  the  land.^  A  sale 
of  standing  timber  to  be  cut  within  a  limited  time  is  a  sale  of 
an  interest  in  the  land,  and  the  vendor  has  a  lien  for  the  unpaid 
parchase-money.^ 

11.  How  Defeated  or  Waived, 

1073.  It  may  be  shown  by  parol  evidence  that  a  bond  or 
note  taken  for  the  purohase-money  was  aocepted  in  full  dis- 
charge of  the  price  of  the  land.  '^It  is  the  vendor,"  says  Sir 
John  Leach,^  ^'  who  in  the  first  place  attempts  to  raise  an  equity 
against  the  allegation  of  the  deed ;  and  if  the  vendor  be  per- 
mitted to  repel  the  efiEect  of  the  deed  by  showing  that  the  price 
was  not  paid,  it  must  necessarily  follow  that  the  vendee  must  be 
at  liberty  to  disclose  the  whole  truth,  and  to  explain  the  reason 
why  that  payment  was  not  made."  Parol  evidence  in  such  case 
does  not  vary  or  contradict  any  writing,  as  the  lien  does  not  exist 
by  writing,  and  no  writing  is  required  to  release  it.  Any  act  or 
declaration  of  the  vendor  which  shows  that  he  does  not  rely 
upon  his  lien  now,  or  that  he  never  relied  upon  it,  or  that  he 
has  abandoned  the  lien,  will  prevent  its  being  established.  Thus, 
where  a  father  had  conveyed  land  to  his  son,  taking  his  notes  for 
the  price,  and  afterwards  declared  that  he  did  not  intend  to  col- 
lect the  notes,  it  was  held  that  such  declaration  clearly  showed 
he  did  not  intend  to  rely  upon  the  lien  or  to  enforce  it,  and  con- 
sequently his  representatives,  after  his  decease,  were  not  allowed 
to  enforce  it.® 

1074.  But  ordinarily  the  lien  is  not  waived  by  taking  a 
note  or  bond  or  other  personal  obligation  of  the  purchaser  alone, 
for  the  amount  of  the  unpaid  purchase-money.^     The  taking  of 

1  ManniDg  r.  Frasier,  96  111.  279.  ^  Moshier  v.  Meek,  80  111.  79. 

'  Manniog  v.  Frazier,  96  111.  379.  "^  Mackreth  v.  Summons,  15  Yes.  329  ; 

*  Wilson  p.  Ewing,  79  Ky.  549.  Manly  v,  Slason,  21  Yt.  271,  52  Am.  Dec. 

«  Sommers  p.  Cook,  28  Grant  Ch.  179.  60.    Kew  Tork:  White   v.  Williams,   1 

^  In  Winter  r.  Anson,  1  S.  &  S.  434.  Paige,  502 ;  Gtirson  r.  Green,  1  Johns. 

And  eee  Verry  v.  Grant,  10  R.  I.  334 ;  Ch.  308 ;  Warren  r.  Fenn,  28  Barb.  333. 

Doolittle  p.  Jenkini,  55  III.  400;  Kirkham  Kew  Jersey :  Corlies  v,  Howland,  26  N. 

V.  Boston,  67  lU.  599.  J.  £q.  311 ;  Brinkerhoff  v.  Yansciven,  4 
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such  written  evidence  of  the  debt  does  not  by  itself  show  an 
intention  to  rely  exclusively  upon  the  purchaser's  credit.  Nor 
does  the  fact  that  the  time  of  payment  is  by  such  obligation 
postponed  afiFect  the  lien,  even  if  postponed  during  the  lifetime 
of  the  vendor.^  Nor  is  the  lien  waived  or  lost,  as  between  the 
parties,  by  making  the  note  for  the  purchase-money  payable  to  a 
third  person  by  the  vendor's  direction.^  Nor  is  it  lost  in  such 
case  by  the  surrender  of  the  original  note  to  the  vendee,  and  the 
taking  of  a  new  note  in  its  stead.'  But  when  it  appears  that 
the  bond  or  note  is  all  that  the  vendor  intended  to  receive  for 
the  conveyance  made  by  him,  and  that  such  personal  security 
was  substituted  for  the  purchase-money,  there  is  no  lien.^  The 
fact  that  the  note  or  bond  is  received  expressly  in  consideration 
of  the  conveyance,  and  in  full  satisfaction  for  it,  may  appear  by 
the  deed  of  conveyance,^  or  by  a  separate  writing,^  or  from  the 
circumstances  of  the  case.*^ 

The  intention  to  waive  the  lien,  when  only  the  personal  obli- 
gation of  the  vendee  is  taken  for  the  purchase-money,  may  be 
shown  by  an  express  agreement  of  the  parties,  or  by  any  expres- 
sions inconsistent  with  an  intention  to  continue  it ; '  but  the  fact 

N.  J.  Eq.  251 ;  Acton  v.  Waddiogton,  703.    Or  certificate  of  deposit.    Mims  v. 

46  K.  J.  £q.  16,  18  Atl.  Rep.  356.    Maiy-  Macon  &  W.  R.  V.  Co.  3  Ga.  333. 

land:   Dance    v.    Dance,    56    Md.    433;  ^  Winter  v.  Anson,  3  Rass.  488,  rerers- 

Schwarz  v.  Stein,  29  Md.  112  ;  Hurlej  t^.  ing  1  S.  &  S.  434 ;  Redford  v.  Gibeon,  18 

Hollyday,  35  Md.  469,  472;  Andrews  v.  Leigh,  332,  347. 

Scotton,  2  Bland,  629.    Indiana :  Evans  v.  ^  Joiner  v,  Perkins,  59  Tex.  300. 

Goodlet,  1  Blackf  246;  Aldridge  v,  Dunn,  '  Joiner  v.  Perkins,  59  Tex.  SCO. 

7  Blackf.  249,41  Am.  Dec.  224.    Tennai-  *  Dixon  v.  Gayfere,  17  Beav.  421,  21 

see :  Dennj  u.  Steakly,  2  Heisk.  156 ;  Tay-  Beay.  1 18 ;  Keiih  t;.  Wolf,  5  Bush,  646 ; 

lor  r.  Hunter,  5  Humph. 569.   Kentucky:  Donovan  v.  Donovan,  85  Mich.  63, 48  N. 

Clark  t;.  Hunt,  3  J.  J.  Marsh.  553,  558 ;  W.  Rep.  163. 

Thornton  v.  Knox,  6  B.  Mon.  74  ;  Honore  ^  Clarke  v.  Royle,  3  Sim.  499 ;  Buck* 

v.  Bakewell,  6  B.  Mon.  67, 43  Am.  Dec.  land  v.  Pocknell,  13  Sim.  406. 

147.    Texaa:  Christian  v.  Austin,  36  Tex.  ^  Dixon  r.  Gayfere,  17  Beav.  421,  21 

540;  Pinchain  i?.  Collard,  13  Tex.  333.  Beav.  118. 

Alabama:  Walker  v.  Struve,  70  Ala.  167  ;  ^  Jersey  v.  Briton  Ferry  Floating  Dock 

Bradford  v.  Harper,  25  Ala.  337,  48  Am.  Co.  L.  R.  7  Eq.  409. 

Dec.  92  ;  Plowman  v.  Riddle,  14  Ala.  169.  '  Winter  v.  Anson,  1  S.  &  S.  434,  445 ; 

California :  Baum  v.  Grigsby,  21  Cal.  172,  Ex  parte  Parkes,  1  G.  &  J.  228  ;  McCarty 

81  Am.  Dec.  153.  r.  Williams,  69  Ala.    174;   Williams   v. 

The  rule  applies  equally  to  a  check  or  McCarty,  74  Ala.  295 ;  ZoU  i\  Camahan, 

draft.    Honore  v.  Bakewell,  6  B.  Mon.  83  Mo.  35. 

67,  43  Am.  Dec.  147 ;  Madden  v.  Barnes,  In  Iowa  it  is  provided  by  statute  that 

45  Wis.  135,  7  Reporter,  64,  30  Am.  Rep.  no  vendor's    lien    for  unpaid    pnrehase- 

money  shall  be  recognised  or  enforced  in 

16 


HOW  DEFEATED  OB  WAIVED.  [§  1074. 

that  the  note  contains  a  waiver  of  exemptions  of  personal  prop- 
erty does  not  raise  a  presumption  that  the  vendor's  lien  was 
waived.^ 

A  lien  upon  land  conveyed  to  a  married  woman,  and  partly 
paid  for  by  her  out  of  her  own  funds,  has  been  regarded  as  waived 
by  taking  the  husband's  note  for  the  balance.^  But  if  the  con- 
veyance be  to  the  husband  in  trust  for  the  wife,  the  taking  of 
the  husband's  note  for  the  purchase-money  is  no  waiver  of  the 
lien.  In  such  case  the  husband  is  not  a  stranger  to  the  pur- 
chaser.^ And  so  if  the  purchase  be  made  by  the  husband,  but 
at  his  request  the  deed  be  made  to  his  wife,  and  he  pays  part  of 
the  purchase-money  and  gives  his  note  for  the  balance,  the  hus- 
band is  regarded  in  equity  as  the  real  purchaser,  and  the  accept- 
ance of  his  note  raises  no  inference  of  an  intention  to  waive  the 
lien.* 

If  a  wife  conveys  land  to  her  husband  for  a  specified  sum,  tak- 
ing therefor  his  note,  payable  to  her  at  a  certain  time,  she  has  a 

any  court  of  law  or  equity,  after  a  con-  and  purchasers,  unless  it  is  stated  in  the 
vejaoce  by  the  vendee,  unless  such  lien  deed  what  part  of  the  consideration  re. 
is  lesenred  by  conyeyance,  mortgage,  or  mains  unpaid.  G.  S.  1873,  p.  589,  )  M. 
other  instruments  duly  acknowledged  and  As  to  what  is  a  sufficient  reservation  un- 
reooided,  or  unless  such  conveyance  by  der  this  provision,  see  Keith  o.  Wolf,  5 
the  vendee  is  made  after  suit  brought  by  Bush,  646 ;  Ledford  v.  Smith,  6  Bush, 
the  vendor,  his  executors  or  assigns,  to  129,  when,  by  mistake,  reservation  was 
enforce  such  lien.  Sect.  1940«  Rev.  of  not  made;  Phillips  v.  Skinner,  6  Bush, 
1873  and  1880 ;  Rotch  v,  Hnasey,  52  Iowa,  662.  Notice  to  the  purchaser  in  any  other 
694,  3  N.  W.  Rep.  727  ;  Dean  v.  Scott,  67  way,  that  the  purchase-money  is  not  paid, 
Iowa,  233,  25  N.  W.  Rep.  147.  But  it  is  will  not  affect  him.  Chapman  v.  Stock- 
held  that  a  mortgage  is  not  such  a  con-  well,  18  B.  Mon.  650.  The  amount  must 
veyance  as  will  deprive  a  vendor  of  a  lien  be  expressly  stated.  Taylor  v.  Ford,  1 
for  purchase-money ;  but  the  lien  attaches  Bush,  44  ;  Maupin  v.  McConnick,  2  Bush, 
to  the  vendee's  equity  of  redemption.  206;  Gritton  t;.  McDonald,  3  Met.  252; 
Tinsley  v,  Tinsley,  52  Iowa,  14,  2  N.  W.  Cottman  v.  Martin,  1  Met.  563.  A  cove- 
Rep.  528.  Nor  is  a  contract  for  the  sale  nant  to  pay  all  the  vendor's  debts,  the 
of  land  such  a  conveyance.  Noyes  v.  amount  of  which  is  not  stated,  is  not  a 
Kramer,  54  Iowa,  22,  6  N.  W.  Rep.  123 ;  sufficient  reservation.  Long  v.  Burke,  t 
Shropshire  v.  Lyle,  31  Fed.  Rep.  694 ;  6.  Bush,  90. 

S.  1883,  ch.  63,  art.  1,  §  24.    A  quitclaim  ^  Thompson  v.  Sheppard,  85  Ala.  611, 

deed  by  the  vendee  is  sufficient  to  bar  a  5  So.  Rep.  334. 

vendor's  lien  under  this  sutute.    Chris-  *  Cowl  v.  Vamum,  37  III.  181 ;  Andrua 

man  v.  Hay,  43  Fed.  Rep.  552.  v.  Coleman,  82  111.  26. 

In  Keataeky  it  is  provided  that  when  '  Richardson  v.  Green,  46  Ark.  267. 

any  real  estate  shall  be  conveyed,  and  the  *  Hunt  v.  Marsh,  80  Mo.  396 ;  Daven- 

cottsideration,  or  any  part  thereof,  remains  port  v.  Murray,  68  Mo.   198;  Pratt  a. 

unpaid,  the  grantor  shall  not  have  a  lien  Eaton,  65  Mo.  157 ;  Williams  v.  Crow,  S4 

for  the  same  against  6on^  Jide  creditors  Mo.  298. 
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vendor's  lien  on  the  land  for  the  price,  though  she  did  not  know 
whether  he  would  pay  the  note  within  the  time  specified,  and 
expected  him  to  pay  it  as  be  could.  But  by  joining  with  her 
husband  in  subsequent  mortgages  of  the  land,  the  wife's  lien  is 
extinguished  as  against  attaching  creditors  of  the  husband.^ 

1076.  The  lien  is  not  waived  by  any  acknowledgment  of 
the  rebeipt  of  the  conBlderation,  whether  that  be  contained  in 
the  body  of  the  deed,  or  on  the  back  of  it,  or  in  a  separate  in- 
strument.^ One  purchasing  from  the  vendee,  finding  a  recital  of 
payment  of  the  consideration  in  the  deed,  may  well  infer  that  it 
has  in  fact  been  paid ;  but  if  he  knows  to  the  contrary,  the 
acknowledgment  does  not  protect  him.  Evidence  that  it  was  not 
paid  may  be  given,  and  then  notice  of  this  fact  to  the  purchaser 
may  be  brought  home  to  him.^  But  the  recital  of  payment  is 
prima  facie  evidence  of  it,  which  the  vendor  must  explain  or 
disprove  when  he  seeks  to  enforce  his  lien.  So,  also,  the  recital 
of  a  particular  consideration  is  prima  facie  evidence  that  such 
was  the  real  consideration,  so  that  a  recital  of  a  money  consider- 
ation casts  upon  the  purchaser  the  burden  of  showing  that  some- 
thing other  than  money  was  agreed  to  be  taken  in  payment.^ 
Parol  evidence  may  be  given  on  the  part  of  the  vendee  as  well 
as  on  the  part  of  the  vendor  of  the  real  transaction.  The  vendor 
cannot  complain  that  such  evidence  contradicts  the  written  state- 
ment of  the  deed,  inasmuch  as  he  himself  first  sets  up  an  equity 
against  such  statement.^ 

1076.  The  lien  is  defeated  by  a  conveyance  by  the  vendee 
to  one  who  purchases  for  value  in  good  faith  without  notice  of 
the  lien.^     It  is  a  secret,  invisible  lien,  known  only  to  the  parties, 

1  Donovan  v.  Donovan^  85  Mich.  63, 48  Tharman  r.  Stoddard,  63  Ala.  336 ;  Bank- 

N.  W.  Rep.  163.  bead  v.  Owen,  60  Ala.  457 ;  Houston  v, 

^  Mackreth  v.  Symmons,  15  Ves.  329;  Stanton,  11  Ala.  412;  Hooper  v.  3trahan, 

Cunej  V,  Bell,  84  Tex.  177  ;  Gilman  v.  71  Ala.  75;  Barclift  v,  Lillie,  82  Ala.  319, 

Brown,  1  Mason,  191,  214;  Scott  v.  Orbi-  2  So.  Rep.  120;  Adams  t;.  Buchanan,  49 

son,' 21  Ark.  202;  Holman  v.  Patterson,  Mo.  64;  Poe  v.  Paxton,  26  W.  Va.  607; 

29  Ark.  357;   Sheratz  v.  Nicodemus,  7  Moeller  v.  Holthaus,  12  Mo.  App.  526; 

Yerg.  9 ;  Tribble  v.  Oldham,  5  J.  J.  Marsh.  Dance  v.  Dance,  56  Md.  433  ;  McGonigal 

137,  144.  V.  Plummer,  30  Md.  422, 428 ;  Ringgold  u. 

*  Gordon  v.  Manning,  44  Miss.  756.  Bryan,  3  Md.  Ch.  488 ;  Hawes  v.  ChaiUee, 

«  Kelly  V,  Karsner,  81  Ala.  500,  2  So.  129  Ind.  435,  28  N.  E.  Rep.  848 ;  Lewis 

Rep.  164 ;  Pique  v,  Arendale,  71  Ala.  91.  v.  Henderson,  22  Oreg.  548,  30  Pac  Rep. 

»  Winter  v.  Anson,  1  Sim.  &  St.  435,  324  ;  Moshier  v.  Meek,  80  HI.  79 ;  Fisk  v. 

445.  Potter,  2  Abb.  App.  Dec.  138,  per  Potter, 

«  Gator  V.  Pembroke,  1  Bro.  C.  C.  301 ;  J. ;  Bayley  v,  Greenleaf,  7  Wheat.  46,  in 
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and  to  those  to  whom  they  may  have  communicated  the  fact  of 
its  existence.  **To  the  world,"  says  Chief  Justice  Marshall,^ 
**'  the  vendee  appears  to  hold  the  estate  divested  of  any  trust 
whatever ;  and  credit  is  given  to  him  in  the  confidence  that  the 
property  is  his  own  in  equity  as  well  as  law.  A  vendor  relying 
upon  this  lien  ought  to  reduce  it  to  a  mortgage,  so  as  to  give 
notice  of  it  to  the  world.  If  he  does  not,  he  is  in  some  degree 
accessory  to  the  fraud  committed  on  the  public  by  an  act  which 
exhibits  the  vendee  as  the  complete  owner  of  an  estate  on  which 
he  claims  a  secret  lien.  It  would  seem  inconsistent  with  the 
principles  of  equity,  and  with  the  general  spirit  of  our  laws,  that 
such  a  lien  should  be  set  up  in  a  court  of  chancery,  to  the  exclu- 
sion of  bond  fide  creditors."  Moreover,  to  allow  this  latent  and 
unwritten  lien  to  prevail  against  purchasers  and  mortgagees  who 
in  good  faith  invest  their  money  upon  the  faith  of  an  unincum- 
bered title  of  record,  would  be  to  discredit  and  subvert  the  sys- 
tem of  registration,  which  in  this  country  is  universally  adopted 
as  the  evidence  and  safeguard  of  every  title.  The  fact  that  the 
sub-purchaser  acquired  title  by  a  quitclaim  deed  only,  is  imma- 
terial.^ 

But  a  purchaser  with  notice,  or  one  who  has  paid  nothing,  is  not 
regarded  as  a  purchaser  in  law,  and  the  lien  will  prevail  against 
him.' 

The  vendor  waives  his  lien  by  causing  the  land  to  be  sold  on 
execution  to  satisfy  the  lien  debt,  whether  the  sale  produces  a 
sum  sufficient  to  satisfy  the  debt  or  not.^  But  a  sale  to  satisfy  a 
judgment  for  a  part  of  a  purchase-money  debt  at  the  suit  of  an 
assignee  does  not  defeat  the  lien  of  a  vendor  who  is  not  a  party 

which  the  earljr  cases  are  examined,  and  And  see  Woody  v.  Fialar,  55  Ind.  592 ; 

the  dictum  of  Sogden,  that  parcbasen  are  Moore  v.  Holcombe,  8  Leigh,  597,  24  Am. 

hoand  although  they  had  no  notice,  ia  Dec  683. 

declared  not  to  be  jnstified  or  supported.  >  Willingham  v»  Hardin,  75  Mo.  429 ; 

Mr.  Juatice  Potter,  in  tbe  New  York  case  Moeller  v.  Holthaus,  12  Mo.  App.  526. 

cited  above,  says  of  the  doctrine  declared  >  Tacker  v,  Hadley,  52  Mtsa.  414;*Beal 

by  Sagden  that  it  had  never  been  held  by  v.  Harrington,  116  111.  118,  4  N.  £.  Rep. 

any  court  of  authority  within  the  limits  616;  Petry  v.  Ambrosher,  100  Ind.  510; 

of  his  research.  Loomis  v,  Davenport  &  St.  Paul  R.  R.  Co. 

So  by  statute  in  Iowa,  unless  the  lien  is  8  McCrary,  489 ;  Thomas  v.  Bridges,  78 

reaerved,  or  unless  such  conveyance  by  Mo.  530;  Butterfield  v.  Okie,  36  N.  J.  Eq. 

the  vendee  is  made  after  suit  brought  by  482 ;  Christopher  v.  Christopher,  64  Md. 

the  vendor.    R.  S.  1888,  §  3111 ;  Fisher  v.  583 ;  Strohm  v.  Good,  118  Ind.  98, 14  N. 

Shropehire  (U.  S.),  13  Sup.  Ct.  Rep.  201.  £.  Rep.  901. 

1  Bayley  v.  Greenleaf,  7   Wheat.   46.  «  Nutter  v.  Foach,  86  Ind.  451. 
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§§  1077-1079.]    obantob's  ob  vendob's  implied  lien. 

to  the  suit,  unless  the  purchaser  acquired  the  title  through  the 
sale  in  good  faith  without  notice  of  the  vendor's  rights,  in  absence 
of  any  estoppel  to  defeat  his  lien.^ 

1077.  A  purchaser  who  has  pcdd  part  of  the  consideration 
before  receiving  notice  of  the  vendor's  lien  is  a  purchaser  to  the 
extent  of  the  consideration  paid,  and  is  protected  to  that  extent ; 
but,  as  to  the  unpaid  part  of  the  purchase-money,  the  lien  may 
be  enforced,  or  the  unpaid  purchase-money  must  be  applied  to- 
wards the  satisfaction  of  the  lien.^ 

1078.  Even  a  purohaser  for  value  acquiring  an  equitable 
title  under  a  deed  technically  insufficient  to  convey  the  legal 
title,  because  the  officer  taking  the  acknowledgment  omitted  to 
subscribe  the  same,  has  equitable  rights  superior  in  merit  to  the 
equity  of  the  vendor's  lieu.  The  mere  fact  that  the  vendor's 
lien  is  the  elder  equity  is  not  sufficient  to  give  it  preference.' 
It  is  only  when  the  equities  are  in  all  other  respects  equal  that 
priority  of  time  gives  the  better  equity.  A  purchaser's  equitable 
title,  though  junior  in  time,  is  superior  in  merit.  But  a  mere 
contract  by  the  vendee  for  the  sale  of  the  land  is  not  a  conveyance 
that  will  defeat  the  lien  of  the  vendor  for  the  purchase-money.^ 

The  lien  will  be  enforced  against  a  grantee  who  had  notice 
before  his  purchase  that  his  grantor  had  not  paid  his  purchase- 
money.* 

1079.  The  lien  is  defeated  by  the  grantee's  mortgage.  The 
grantor's  lieu  having  no  validity  as  against  a  purchaser  in  good 
faith,  it  has  no  validity  against  one  who  takes  a  mortgage  as 
security  for  a  debt  contracted  at  the  time,  for  he  is  also  a  pur- 
chaser to  the  extent  of  his  mortgage.^  Even  an  equitable  mort- 
gage—  one,  for  instance,  arising  by  means  of  a  mere  contract 
for  a  mortgage,  and  nothing  more,  or  by  a  deposit  of  title-deeds, 
where,  as  in  England,  such  a  deposit  creates  an  equitable  mort- 
gage—  may  be  entitled  to  priority  over  the  lien,  although  the 

1  Yetter  v.  Fitte,  113  Ind.  34,  U  N.  £.  «  Noyes  v.  Kramer,  54  Iowa,  22,  6  N. 

Bep.  707.  W.  Rep.  123. 

s  Mitchell  9.  DawsOD,  23  W.  Ya.  86 ;  >  Hawk  v.  Lererett,  71  Ga.  675. 

Craft  V.  Buaaell,  67  Ala.  9 ;  Moore  t;.  Hoi-  *  Short  v.  Battle,  52  Ala.  456  ;  Grown- 

combe,  3  Leigh,  597,  606,  24  Am.  Dec.  ing  v.  Behn,  10  B.  Mon.  383 ;  Bryant  v. 

683 ;    Brawley  v,  Catron,  8  Leigh,  522,  Stephens,  58  Ala.  636 ;  Harris  v.  Harlan, 

526 ;  Combination  Land  Co.  v.  Morgan,  14  Ind.  439 ;  Bichards  v.  McPherson,  74 

95  Cal.  548,  30  Fac.  Bep.  1102.  Ind.  158 ;  Bailey  v.  Tindall,  59  Tex.  540  ; 

s  Hume  v.  Dixon,  37  Ohio  St.  66.  Foe  v.  Paxton,  26  W.  Ya.  607. 
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HOW  DEFEATED  OB  WAIVED.  [§  1079. 

lien  be  prior  in  time.  In  contests  between  persons  having  only 
equitable  interests,  priority  of  time  is  the  ground  of  preference 
last  resorted  to,  or,  in  other  words,  only  when  their  equities  are 
in  all  other  respects  equal ;  and  the  circumstance  that  the  equi- 
table mortgagee  has  possession  of  the  title-deeds  has  been  held 
to  give  him  the  better  equity,  and  to  make  the  maxim,  Qui  prior 
est  tempore^  potior  est  Jure^  inapplicable.^  An  assignee  of  a 
mortgage,  who  took  it  without  notice  of  a  prior  lien  upon  the 
property  for  unpaid  purchase-money,  is  entitled  to  priority  over 
snch  lien,  although  the  original  mortgagee  had  notice  of  such 
lien.* 

A  lien  which  has  been  voluntarily  abandoned  cannot  be  again 
revived.' 

But  the  lien  will  still  attach  to  the  equity  of  redemption  of 
the  vendee,  and  upon  a  foreclosure  of  the  mortgage  the  lien  may 
be  enforced  upon  the  surplus.^  If  the  mortgage  be  given  merely 
to  secure  a  preexisting  debt,  it  will  not  prevail  against  the  lien.^ 
The  mortgagee  is  not  then  a  purchaser  in  good  faith  for  value. 

When  the  consideration  of  a  mortgage  is  in  part  a  debt  already 
due,  and  in  part  a  new  debt  created  at  the  date  of  the  mortgage, 

^  Sice  V,  Rice,  2  Drew.  73,  per  Vice-  deposit  of  the  deeds,  has  done  the  yendora 

Chancellor  Kindersley :    "  The  vendors,  any  wrong,  for  he  has  only  done  that  which 

when  they  sold  the  estate,  chose  to  leave  the  vendors  aathorized  and  enabled  him 

part  of  the  purchase-money  unpaid,  and  to  do.     The  defendant,  who  afterwards 

yet  executed  and  delivered  to  the  pur-  took  a  mortgafi^  was  in  effect  invited  and 

chaser  a  conveyance,  by  which  they  d^  encouraged  by  the  vendors  to  rely  on  the 

dared,  in  the  most  solemn  and  deliberate  purchaser's  title.    They  had  in  effect,  by 

manner,  both  in  the  body  and  by  a  receipt  their  acts,  assured  the  mortgagee  that,  as 
indorsed,  that  the  whole  purchase-money  •  far  as  they  were  concerned,  the  mortgagor 

had  been  duly  paid.     They  might  siill  had  an  absolute  indefeasible  title  both  at 

hare  required  that  the  title^eeds  should  law  and  in  equity."    And  see  Wilson  v. 

remain  in  their  custody,  with  a  memoran-  Keating,  4  De  6.  &  J.  58S ;  Bailey  v.  Tin- 

dnm,  by  way  of  equitable  mortgage,  as  a  dall,  59  Tex.  540. 

security  for  the  unpaid  purchase-money,  ^  Sprague  v.  Drew,  3  Stew.  N.  J.  Dig. 

and  if  they  had  done  so,  they  would  have  434,  6  Atl.  Rep.  307 ;  Traphagen  v.  Hand, 

been  secure  against  any  subsequent  equi>  36  N.  J.  £q.  384. 

table  incumbrance;  but  that  they  did  not  *  Richards  r.  McPherson,  74  Ind.  158; 

choose  to  do,  and  the  deeds  were  delivered  Mattix  v.  Weand,  19  Ind.  151. 

to  the  purchaser.    Thus  they  voluntarily  *  Brown  v.  Porter,  2  Mich.  N.  P.  12. 

armed  the  purchaser  with  the  means  of  See  Arnold  r.  Patrick,  6  Paige,  319  ;  Tins- 

desling  with  the  estate  as  the  absolute,  ley  p.  Tinsley,  52  Iowa,  14,  2  N.  W.  Rep. 

legal,  and  equitable  owner,  free  from  every  528. 

shadow  of  incumbrance  or  adverse  equity.  >  BaUey  v.  Tindall,  59  Tex.  540 ;  Chance 

In  truth,  it  cannot  be  said  that  the  pur-  v.  McWhorter,  26  Ga.  315.    Otherwise  in 

ehaser,  in  mortgaging  the  estate  by  the  TtnoMiM :  Sharp  v.  Ely,  9  Bax.  4. 
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§  1080.]  0BANT0B*8  OB  YBHDOB^S  IHPLIED  LIEN. 

the  mortgage  will  be  protected  against  the  lien  only  as  to  the  new 
debt,i 

1080.  As  between  this  latent  lien  in  equity,  and  a  legal 
lien  by  mortgaffo  arising  at  the  same  time,  the  latter  will  pre- 
vail.^ Such  a  mortgage  may  attach  to  the  property  the  moment 
the  land  is  conveyed  to  the  mortgagee ;  as,  for  instance,  when  a 
railroad  company  has  execated  and  recorded  a  mortgage  of  all  its 
real  estate,  both  that  which  it  holds  at  the  time  and  that  which 
it  may  acquire  thereafter;  it  is  well  settled  that  the  mortgage 
attaches  to  the  after-acquired  lands  as  soon  as  the  conveyance  is 
made  to  the  company.  The  mortgage  lien  is  preferred  to  the 
vendor's  lien  for  the  purchase-money  in  such  case.  Where  the 
conveyance  in  such  case  was  made  by  an  agent  of  the  company, 
who  knew  of  the  existence  of  the  mortgage,  there  was  a  further 
reason  for  rejecting  his  claim  of  a  lien  as  against  the  mortgage.^ 

It  is  admissible  to  show  by  parol  evidence  an  agreement 
between  the  contracting  parties  that,  as  between  a  mortgage  and 
a  vendor's  lien  created  at  the  same  time  upon  the  same  land,  the 
vendor's  lien  shall  have  precedence,  and  shall  be  first  paid  out  of 
the  laud.^ 

The  grantor's  taking  a  mortgage  upon  the  same  property  obvi- 
ously excludes  his  holding  a  lien  upon  it  at  the  same  time,^  unless 
the  circumstances  make  the  case  exceptional,  as  where  the  mort- 
gage was  taken  as  the  result  of  proceedings  to  enforce  a  vendor's 
lien  after  the  giving  of  a  subsequent  mortgage  of  which  the  mort- 

^  Pepper  i;.  George,  51  Ala.  190.  In  Staart  v.  Harrison,  52  Iowa,  511,  3  N.  W. 
this  case  the  court  held,  partly  with  refer-  Rep.  546 ;  Sharp  v.  Collins,  74  Mo.  266.  In 
ence  to  the  terms  of  a  statute,  that  a  mort-  Pease  t;.  Kelly,  3  Oreg.  417,  the  court  said 
gftge  given  in  security  of  a  preexisting  that  both  liens  could  not  exist  at  the  same 
debt,  although  the  time  of  payment  is  ex-  time,  and  that  the  mortgage  lien,  being  the 
tended  and  a  pending  suit  is  discontinued,  more  definite  and  the  higher  security,  re- 
does not  constitute  the  mortgagee  a  pur-  pelled  the  equitable  lien.  But  contra.  Boos 
chaser  for  value,  so  as  to  entitle  him  to  t^.  Ewing,  17  Ohio,  500,  49  Am.  Dec.47S; 
protection  against  an  outstanding  lien.  Anketel  v.  Converse,  17  Ohio  St.  11,91  Am. 

3  Fisk  V,  Potter,  2  Abb.  App.  Dec.  138.  Dec.  115 ;  Stafford  v.  Van  Rensselaer,  9 

*  Fisk  V.  Potter,  2  Abb.  App.  Dec.  138.  Cow.  316  ;  Wasson  t;.  Davis,  34  Tex.  159 ; 

*  Hill  V.  McLean,  10  Lea,  107.  Irwin  v.  Gamer,  50  Tex.  48,  7  Reporter, 
^  Gaylord  v,  Knapp,  15  Hun,  87 ;  Mat-  479 ;  Linyille  v.  Savage,  58  Mo.  248;  Mor- 

tix  v.  Weand,  19  Ind.   151;  Camden  v.  ris  v.  Pate,  31  Mo.  315.    But  still  it  is  a 

Vail,  23  Cal.  633 ;  Little  v.  Brown,  2  Leigh,  matter  of  intention.    Partridge  v.  Logan, 

353;  Young  v.  Wood,  11  B.  Mon.   123;  3  Mo.  App.  509;  Rogers  v.  Tucker,  94  Mo. 

Shelby  v.  Perrin,  18  Tex.  515;  Escher  t;.  346,  7  S.  W.  Rep.  414 ;  Hanna  v.  Davis 

Simmons,  54  Iowa,  269, 6  N.  W.  Rep.  274 ;  (Mo.),  20  S.  W.  Rep.  686. 
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HOW  DEFEATED  OB  WAIVED.  [§  1081. 

gagee  was  not  aware ;  ^  and  if  a  mortgage  be  taken  upon  a  part 
of  the  estate  purchased,  the  inference  is  that  it  was  not  intended 
that  the  rest  of  it  should  be  affected  by  the  lien.^  If  the  vendor 
takes  the  purchaser's  mortgage  for  the  unpaid  purchase-money,  and 
afterwards  returns  such  mortgage  in  exchange  for  a  mortgage 
made  to  such  purchaser  by  a  purchaser  from  him,  the  vendor's 
lien  does  not  attach  when  it  appears  that  the  last  purchaser  had 
already  given  a  mortgage  upon  the  property  when  the  mortgage  to 
the  vendor  was  executed.^  But  a  yendor  who  has  been  induced 
by  fraud  and  deceit  to  accept  a  forged  mortgage  upon  the  realty 
to  secure  his  unpaid  purchase-money  is  not  regarded  as  having 
abandoned  his  equitable  lien.^ 

1081.  A  judgment  creditor  is  regarded  as  a  quasi  purchaser 
for  a  valuable  consideration,  and,  having  no  notice  of  the  lien,  his 
judgment  lien  is  sustained  against  the  lien  of  the  vendor.^  It  has 
even  been  held  that  the  lien  does  not  affect  the  rights  of  the  ven- 
dee's creditors  who  have  attached  the  land  without  notice  of  it.® 

A  judgment  creditor  who  purchases  at  execution  sale,  and  has 
the  amount  of  his  bid  credited  on  the  execution,  may  be  consid- 
ered a  bond  fide  purchaser.^  This  is  an  exception  to  the  general 
rule  made  on  grounds  of  policy  and  expediency ;  for  a  mortgagee 
purchasing  at  a  foreclosure  sale  and  crediting  the  preexisting  debt, 
for  which  the  mortgage  was  given,  for  the  amount  of  his  bid,  pay- 
ing no  new  consideration,  takes  the  title  subject  to  the  vendor's 
Hen.® 

1  Ledos  9.  Enpfrian,  28  N.  J.  Eq.  161.  Hulett  v.  Whipple,  58  Barb.  224 ;  Taylor 

<  Caper  v.  Spottiswoode,  Tamljn,  21 ;  r.  Ba^lwin,  10  Barb.  626 ;  Cook  v.  Banker, 

Bond  V.  Kent,  2  Vera.  281 ;  Brown  v.  Gil-  50  N.  Y.  655;  Robinson  v.  Williams,  22 

man,  4  Wheat  255;  Phillips  v.Saander-  N.  Y.  380;  Cook  v.  Kraft,  3  Lans.  512; 

son,  1  Sm.  &  M.  Ch.  462 ;  Fish  v.  How-  Johnson  v.  Cawthom,  1  Der.  &  B.  £q.  32, 

land,  1  Paige,  20,  30;  Hadley  v.  Pickett,  27  Am.  Dec.  250;  Aldridge  v.  Dnnn,  7 

25  Ind.  450 ;  Haskell  v.  Scott,  56  Ind.  564 ;  Blackf.  249,  41  Am.  Dec.  224 ;  Messmore 

Dudley  v.  Dickson,  14  N.  J.  £q.  252.  v.  Stephens,  83  Ind.  524.    And  see  Poe  v. 

Bat  when  the  purchase-money  does  not  Paxton,  26  W.  Va.  607 ;  Webb  r.  Robin- 

consist  of  one  entire  liability,  but  of  several  son,  14  Ga.  216 ;  Gann  v.  Chester,  5  Yerg. 

distinct  liabilities,  accruing  severally,  and  205. 

the  corresponding  liens  are  not  divisible  ^  Allen  v.  Loring,  34  Iowa,  499 ;  Porter 

merely,  bnt  are  essentially  divided  and  dis-  v,    Dubnqne,  20  Iowa,  440;   Adams  v. 

tinct,  it  has  been  held  that  the  taking  of  Buchanan,  49Mo.  64. 

security  for  one  lien  docs  not  waive  another  ^  Wallace  v.  Campbell,  54  Tex.  87,  91 ; 

lien.    De  Forest  v.  Holum,  38  Wis.  516.  Ellis  v,  Singletary,  45  Tex.  27,  40,  per 

'  Sharp  V.  Collins,  74  Mo.  266.  Roberts,  C  J.     See,  however,  Ayers  v. 

*  Foach  r.  Wilson,  60  Ind.  64,  28  Am.  Duprey,  27  Tex.  606,  86  Am.  Dec.  657. 

Rep.  651.  •  BaUey  v.  TindaU,  59  Tex.  540. 

<  Bayley  v.  Greenleaf,  7  Wheat.  46 ;  23 


§  1088.]  gbantob's  or  yendob's  implied  lien. 

one  of  a  firm  to  whom  a  mortgage  is  executed  has  knowledge  that 
the  mortgagor  has  failed  to  pay  at  least  part  of  the  purchase- 
money,  this  is  sufficient  to  put  the  mortgagees  upoii  inquiry ; 
and  where  such  inqairy,  prosecuted  with  diligence,  would  have  led 
to  the  discovery  that  no  part  of  the  purchase-money  had  been  paid, 
and  that  the  mortgagor's  vendor  had  retained  a  lien  on  the  land 
for  the  full  amount  of  the  agreed  price,  the  vendor's  lien  is  supe- 
rior to  the  mortgage.^ 

The  purchaser  must  pay  a  new  consideration  to  entitle  him  to 
the  position  of  an  innocent  purchaser  for  value,  and  to  defend 
against  the  equitable  lien  of  the  vendor.^ 

Whether  a  preexisting  debt  is  a  valuable  consideration  is  a 
question  upon  which  the  authorities  are  divided;  but  the  same 
rule  applies  in  this  case  that  applies  in  case  of  a  mortgage  or 
pledge.' 

If  the  purchaser  has  notice  of  the  vendor's  lien  before  he  has 
paid  the  whole  purchase-money,  he  is  protected  to  the  extent  of 
the  payment  made  by  him  before  he  had  notice  of  the  vendor's 
lien.^  If  he  has  made  valuable  improvements,  he  is  allowed 
compensation  for  them ;  and  the  land  will  be  charged  with  the 
lien  for  the  balance  of  the  purchase-money  after  deducting  the 
payments  made  and  the  value  of  such  improvements.^ 

One  who  defends  upon  the  ground  that  he  is  a  bona  fide  pur- 
chaser for  value  should  distinctly  aver  that  he  is  a  purchaser 
from  one  in  actual  or  constructive  possession  who  was  seized,  or 
claimed  to  be  seized,  of  the  legal  title  ;  that  he  purchased  in  good 
faith ;  that  he  parted  with  value,  assumed  a  liability,  or  incurred 
an  injury  for  or  on  account  of  the  conveyance ;  and  that  he  had 
no  notice  of  the  plaintiff's  equity  at  the  time,  or  before  he  parted 

1  Overall  v.  Taylor  (Ala.),  11  So.  Bep.  Id  Xndiana  a  preexistio^  debt  is  a  taf- 

738.  ficient  consideration  to  support  an  abso- 

^  Perkins    v.    Swank,    43    Miss.  349 ;  Inte  conveyance  to  one  who  purchases  in 

Walton  V.  Hargroves,  42  Miss.  18,  97  Am.  good  faith,  and  enables  him  to  hold  the 

Dec.  429  ;  Chance  v.  McWhorter,  26  Ga.  property  as  against  the  lien  of  a  vendor. 

315;  Craft  v.  Russell,  67  Ala.  9;  Jarman  Wurt  v.  Naylor,  93  Ind.  431.     Though 

V.  Farley,  7  Lea,  141.  such  a  consideration  does  not  make  a 

As  to  what  facts  are  sufficient  to  charge  mortgagee  a  bond  fide  purchaser,  so  as  to 

a   purchaser  with  notice,  see  White   v.  cut  o£E  a  prior  vendor's  lien.    Boling  v. 

Fisher,  77   Ind.  65,   40  Am.  Rep.  287 ;  Howell,  93  Ind.  329. 

Foulks  V.  Reed,  89  Ind.  870.  ^  Craft  t;.  RusseU,  67  Ala.  9 ;  Mitchell 

«  See  Jones  on  Pledges,  §§   107-133;  v.  Dawson,  23  W.  Va.  86. 

Bulterfield  v.  Okie,  36  N.  J.  Eq.  482.  *  War©  v,  Curry,  67  Ala,  274. 
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with  the  consideration.   The  contents  of  the  deed  should  be  substan- 
tially set  out,  and  the  actual  consideration  should  be  fully  stated.^ 

1084.  When  the  deed,  under  which  the  vendee  holds, 
shows  by  its  recitals  that  the  purchase-money  has  not  been 
paid,  although  the  deed  be  not  recorded,  a  purchaser  from  him  is 
affected  with  notice  of  the  outstanding  vendor's  lien  ;  for  he  can 
only  make  title  by  a  deed  which  leads  him  to  this  fact,  and  he 
must  therefore  be  presumed  to  be  cognizant  of  it.^  The  fact 
that  the  vendee,  in  his  deed  conveying  his  land  to  another,  re- 
cites his  purchase  of  the  estate  from  the  first  vendor,  does  not 
affect  the  purchaser  with  notice,  if  the  recital  does  not  show  that 
the  estate  was  not  paid  for.^  Nor  does  the  fact  that  the  vendor 
remains  in  possession  of  the  land  as  lessee  affect  the  purchaser 
with  notice  that  the  purchase-money  remains  unpaid.^ 

The  fact  that  a  purchaser  has  the  conveyance  made  to  another 
person,  as,  for  instance,  his  wife  or  daughter,  but  gives  his  own 
notes  for  the  purchase-money,  does  not  make  any  difference  with 
enforcement  of  the  lien.^  Such  third  person  is  a  mere  volunteer, 
not  a  purchaser  without  notice  and  for  value.  He  is  but  a  recip- 
ient of  the  title,  and  there  is  no  reason  why  the  lien  should  not 
exist  against  him. 

Bat  a  recital  not  in  a  deed  under  which  a  subsequent  pur^ 
chaser  claims  title  will  not  ordinarily  bind  him.  Thus,  where  a 
purchaser  gave  five  notes  for  the  unpaid  purchase-money,  and 
secured  three  of  these  by  a  deed  of  trust  which  recited  that  the 
vendor's  lien  for  the  other  two  notes  should  be  unimpaired,  and 
the  notes  secured  by  the  deed  of  trust  were  afterwards  paid,  and 
the  deed  of  trust  entered  satisfied  of  record,  it  was  held  that  this 
recital  was  not  notice  of  the  lien  to  a  subsequent  mortgagee,  who 
was  only  bound  to  look  to  the  vendor's  deed  of  conveyance,  and 

1  Hooper  v,  Strahan,  71  Ala.  75  ;  May  WiUia  v.  Gay,  48  Tex.  463,  26  Am.  Rep. 

V.  Wilkinson,  76  Ala.  543.  328. 

>  Cordova  p.  Hood,  17  Wall.  1 ;  Masich  b  Oator  v.  Pembroke,  1  Bro.  C.  C.  301  ; 

V.  Shearer,  49  Ala.  226;  Shorter  v.Fraxer,  Eyre  v.  Sadleir,  14  Ir.  Ch.  119,  15  Ir. 

64  Ala.  74;  Orrick  v.  Durham,  79  Mo.  Ch.  1. 

174;  Tydinga  p.  Pitcher,  82  Mo.  379;  *  White  v.  Wakefield,  7  Sim.  401. 

Major  p.  Bnkley,  51  Mo.  227 ;  Stephens  v.  ^  Doyle  v.  Orr,  51  Miss.  229 ;  Davis  v. 

Shamion,  43  Ark.  464  ;  Tieman  p.  Thar«  Pearson,  44  Miss.  508 ;  Baraell  p.  Watt, 

man,  14  B.Mon.  277  ;  Thornton  p.  Knox,  41  Miss.  602,  609,  93  Am.  Dec.  270;  Up- 

6  B.  Mon.  74 ;   Daughaday  p.  Paine,  6  shaw  p.  Hai^rove,  6  Sroede  &  M.  286 ; 

Mion.  443 ;  McRimmon  p.  Martin,  14  Tex.  Marsh  p.  Turner,  4  Mo.  253 ;  Taylor  p. 

318;  McAJpine  v.  Burnett,  23  Tex.  649 ;  AUowi^,  3  Litt.  216. 
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to  the  lien  of  the  deed  of  trust,  for  notice  of  the  vendor^s  rights. 
The  recital  in  the  deed  of  trast  was  merely  that  the  instrument 
should  not  have  a  certain  effect.  It  was  of  effect  only  as  against 
the  deed  of  trust,  and  a  subsequent  purchaser  or  mortgagee,  find- 
ing the  deed  of  trust  satisfied  of  record,  was  not  bound  to  notice 
it  further.^ 

1085.  A  purchaser  who  defends  against  the  lien,  on  the 
ground  that  he  purchased  for  value  without  notice,  should  in 
his  answer  briefly  state  the  deed  of  purchase,  the  date,  the  par- 
ties, contents,  and  consideration  paid,  and  that  he  is  seized  in  fee 
and  possession,  with  a  distinct  averment  that  the  consideration 
was  paid  in  good  faith,  and  was  actual,  independent  of  the  re- 
cital of  the  deed.^  He  should  deny  notice  previous  to  and  down 
to  the  time  of  paying  the  money  and  the  delivery  of  the  deed ; 
and  if  notice  be  specially  charged,  he  should  deny  all  the  circam- 
stances  referred  to  from  which  notice  can  be  inferred.  Whether 
notice  be  charged  in  the  bill  or  not,  it  should  be  positively  de- 
nied in  the  answer. 

This  defence  is  not  available  to  the  purchaser  if  the  purchase- 
money  has  not  been  actually  paid  before  notice  was  received.^ 

1086.  A  vendor's  lien  is  presumptively  lost  by  taking  a 
mortgage  upon  other  property,  or  by  taking  other  independent 
seourity  for  the  purchase-money,^  such  as  a  bond  or  note  with  a 
surety  or  indorser,  or  the  note  of  a  third  person,  or  a  collateral 

^  Mairs  v.  Bank  of  Oxford^  58  Miss,  ham  v.  Boston,  67  lU.  599 ;  McLanrie  v. 

919.                                .  Thomas,  39  111.  291 ;  Richards  v.  Leaming, 

^  Fearce  v.  Foreman,  29  Ark.  563,  and  27  IlL  431,  81  Am.  Dec.  239 ;  Warner  v. 

cases  cited ;  Wells  v.  Morrow,  38  Ala.  1 25,  Scott,  63  HI.  368 ;  Kimble  v.  Ksworthy,  6 

128,  and  cases  cited;  Buford  v.  McCor-  Bradw.  517;  Ilett  v.  Collins,  103  DI.  74; 

mick,57  Ala.  428.  Beal  v.  Harrington,  116  HI.  113,  4  N.  £. 

*  Campbell  v.  Roach,  45  Ala.  667.  And  Rep.  664 ;  Ryhiner  v.  Frank,  105  111.  326 ; 
see  Wearer  v.  Barden,  49  N.  T.  286;  Land  Co.  v.  Peck,  112  111.  408.  Indiana: 
Dresser  v.  Mo.  &  Iowa  Rj.  Construction  Craus  v.  Hamilton  Co.  87  Ind.  162 ;  Rich- 
Co.  93  U.  S.  92.  ards  r.  McPherson,  74  Ind.  158 ;  Martin 

^  Nairn  v,  Prowse,  6  Yes.  752 ;  Rice  v,  v.  Cauble,  72  Ind.  67 ;  Hawes  v,  Chaillee 

Rice,  36  Fed.  Rep.  858.  (Ind.),  28  N.  E.  Rep.  848 ;  Fox  v.  Frazer, 

Alabama :  Walker  v.  Struve,  70  Ala.  92  Ind.  265  ;  Masters  v.  Templeton,  92  Ind. 

167.    Arkansas :  Neal  v.  Speigle,  S3  Ark.  447 ;  Fouch  v,  Wilson,  60  Ind.  64, 28  Am. 

63;   Johnson   v.  Godden,  33    Ark.  600.  Rep.  651 ;  Dibblee  v.  Mitchell,  15  Ind.  435, 

California:   Lewis  v.  Covillaud,  21   Cal.  77  Am.  Dec.  99.    Iowa:  Stuart  v.  Harri> 

178 ;  Wells  v.  Barter,  56  CaL  342 ;  Banm  son,  52  Iowa,  51 1,  3  N.  W.  Rep.  546.    Ken- 

V.  GrigBby,21  Cal.  172, 175,  81  Am.  Dec.  tacky:    Ducker  v.  Gray,  3  J.  J.  Marsh. 

153;  Camden  v.  Vail,  23  CaL  663.    Oil-  163.    Maryland:  McGonigal  r.  Plnmmer, 

Bois :  Wilson  v.  Sawyer,  74  El.  473 ;  Kirk-  30  Md.  422  ;  Carrico  v.  Farmers'  &  Mer- 
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deposit  of  stock  or  other  personal  property,^  unless  there  be  an 
express  agreement  that  it  shall  not  have  this  efiEect.^  If  a  mort- 
gage be  taken  upon  another  estate  of  the  vendee,  the  obyious 
intention  of  burdening  one  estate  is  that  the  other  shall  remain 
free  and  unincumbered.^  The  same  inference  would  be  drawn 
from  the  taking  of  any  pledge  for  the  purchase-money,  or  the 
note  of  a  third  person  secured  by  a  vendor's  lien  on  other  land ;  ^ 
or  from  taking  the  personal  obligation  of  some  other  person  alone, 
or  in  addition  to  that  of  the  vendee,^  even  of  the  husband  or 
wife  of  the  vendor.* 

chants'  Nat.  Bank,  33  Md.  235 ;  Richard-  443 ;  Cresap  v.  Manor,  63  Tex.  485  ;  Bojer 

son  p.  Ridgelj,  8  Gill  &  J.  87.    Xifdf-  v.  Austin,  75  Mo.  81 ;  Emison  o.  Whtt- 

rippi :  Fonda  v.  Jones,  42  Miss.  792, 2  Am.  tlesej,  55  Mo.  254,  258.    The  presumption 

Rep.  669.   Missonzi:  Adams  v,  Buchanan,  of  waiver  maj  be  rebutted  by  proof  of  an 

49  Mo.  64 ;  Dnrette  v.  Briggs,  47  Mo.  356 ;  old  agreement  made  at  the  time  of  the  sale 

Andeison  v.  Griffith,  66  Mo.  44 ;   Brown  that  it  should  not  so  operate.    Bamage  v. 

V.  Barrett,  75  Mo.  275 ;  Boyer  v.  Austin,  75  Towles,  85  Ala.  588,  3  So.  Rep.  342. 
Mo.  81 ;  Carr  v.  Thompson,  67  Mo.  472 ;        *  Sir  William  Grant  in  Nairn  v,  Prowse^ 

Hunt  v.  Marsh, 80  Mo.  396.   Vew  Jersey:  6  Ves.  752;  Walker  v,  Struve,  70  Ala. 

Dudley  v.  Dickson,  14  N.  J.  Eq.  252 ;  Van-  167 ;  Masters  v.  Templeton,  92  Ind.  447. 
doren  v.  Todd,  2  Green's  Ch.  397 ;  Brin-        *  Cresap  v.  Manor,  63  Tex.  485. 
kerhoff  ».  Yanscriren,  3  Green's  Ch.  251.        *  Wilson  ».  Graham,  5  Munf .  297  ;  WU- 

Hew  York :  Fish  w.  Howland,  1  Paige,  20 ;  Hams  v,  Roberts,  5  Ohio,  35 ;  Campbell  v. 

Vail  V,  Foster,  4  N.  Y.  312.    Ohio:  Fol-  Heniy,  45  Miss.  326 ;  Boon  t;.  Murphy,  6 

Ifitt  V.  Reese,  20  Ohio,  546,  65  Am.  Dec.  Blackf.  272;  Carrico  ».  Farmers'  &  Mer- 

472 ;  Mayham  v.  Coombfl,  14  Ohio,  428.  chants'  Nat.  Bank,  33  Md.  235 ;  McGoni- 

Tennessee:  Denny  v,  Steakly,  2  Heisk.  gal ».  Plummer,  30  Md.  422;  Boyntou  w. 

156.     Texas:  Parker  v.  Sewell,  24  Tex.  Champlin,  42  lU.  67;  Vail  v.  Foster,  4 

238 ;  Brown  v.  Christie,  35  Tex.  689 ;  Mc-  N.  Y.  312 ;  Baum  r.  Grigsby,  21  Cal.  172, 

Donough  V.  Cross,  40  Tex.  251.  81  Am.  Dec.  153 ;  Schwars  v.  Stein,  29 

1  Loomis  v.  Darenport  &  St.  Paul  R.  Md.  112 ;  Walsh  v.  McBride  (Md.),  19  Ad. 

R.  Co.  3  McCrary,  489.  Rep.  4;  Hummer  v.  Schott,  21  Md.  307 ; 

Alabama:  Donegan  o.  Hentz,  70  Ala.  Sanders  v.  McAffee,  41  Ga.  684;  Fonda 

437 ;  Kyle  v,  Bellenger,  79  Ala.  516 ;  Car-  v,  Jones,  42  Miss.  792,  2  Am.  Rep.  669 ; 

roll  9.  Shepard,  78  Ala.  358 ;  Woodall  v.  Durette  v.  Briggs,  47  Mo.  356 ;  Steycns  v. 

Kel]y,85Ala.368,5So.Rep.  164;  Jackson  Rainwater,  4  Mo.  App.  292;    Sears  v. 

V,  Stanley,  87  Ala.  270,  16  So.  Rep.  193.  Smith,  2  Mich.  243 ;  Yaryan  v.  Sbriner, 

Kinney  r.  Ensminger  (AJa.)*  10  So.  Rep.  26  Ind.  364;  Johnson  v.  Sugg,  21  Miss. 

143;  Ramage  p.  Towles,  85  Ala.  588,  3  346;  Manly  v.Slason,21  Vt.  271,  52  Am. 

So.  Rep.  342.  Dec  60 ;  Cannon  v.  Bonner,  38  Tex.  487 ; 

Aransas :  Springfield  &  M.  R.  R.  Co.  Games  v,  Hubbard,  10  Miss.  108 ;  Walker 

V.  Stewart,  61  Ark.  285,  10  S.  W.  Rep.  v.  Struve,  70  Ala.  167. 
767;  Dutton  v.  Brett  (Ark.),  11  S.  W.        Crnitra,  McClure  v.  Harris,  12  B.  Mon. 

Rep.  821.  261 .    And  so  not  waived  by  taking  a  guar- 

Hew  York :  Hazeltine  v.  Moore,  21  Hun,  anteed  note.    Bnrrus  v,  Roulhac,  2  Bush, 

355.  89 ;  Tieman  v,  Thurman,  14  B.  Mon.  277. 

Ohio :   Dietrich  v.  Folk,  40  Ohio  St.        •  }  198.    See,  however,  Davis  v.  Pear- 

635.  son,  44  Miss.  508 ;  Partridge  v.  Logan,  8 

'  }  1190 ;  Danghaday  p.  Paioe,  6  Minn.    Mo.  App.  609. 
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A  yendor,  who  has  taken  other  land  conveyed  to  him  with 
covenants  of  warranty  by  the  vendee,  is  deemed  to  have  waived 
his  lien.^  The  delivery  of  such  other  deed  in  escrow  is  a  wairer 
of  the  lien  also,  and  it  is  not  revived  by  the  failure  of  the  de- 
positary, wrongfully  or  otherwise,  to  deliver  the  deed  to  the 
vendor.* 

When  the  vendor  has  retained  the  legal  title  nntil  part  of  the 
payments  have  been  made,  or  the  deed  has  remained  in  escrow 
by  agreement  until  the  first  instalment  has  been  met,  the  delivery 
of  the  deed  in  reliance  upon  the  purchaser's  notes  is  a  waiver  of 
the  lien.'  When  the  vendor  has  surrendered  an  express  lien, 
which  was  in  effect  a  mortgage,  and  received  part  payment,  and, 
for  a  part,  negotiable  securities,  he  is  regarded  as  having  waived 
his  lien  for  this  part> 

Yet,  contrary  to  the  generally  received  rule,  some  courts  go  so 
far  in  support  of  this  lien  as  to  hold  that  the  presumption  of 
waiver,  arising  from  taking  distinct  and  independent  security, 
may  be  rebutted  by  proof  that  the  vendor  relied  upon  the  land 
as  well  as  upon  such  security ;  ^  but  there  is  still  a  presumption 
of  waiver  arising  from  the  taking  of  such  security  which  will  pre- 
vail in  the  absence  of  proof  to  the  contrary.® 

1087.  The  taking  of  a  mortgage  as  security  for  a  portion 
of  the  unpaid  purchase-money  waives  the  vendor^s  lien  for  the 
remainder.  An  express  mortgage  ^  for  a  portion  of  the  purchase- 
money  indicates  a  waiver  of  a  lien  for  the  residue  in  accordance 
with  the  maxim,  ExpresBum  facit  cessare  taciturn.  An  express 
contract,  that  the  lien  shall  be  retained  to  a  specified  extent,  is 
equivalent  to  a  waiver  of  the  lien  to  any  greater  extent.®  An  ex- 
press statement,  however,  in  the  mortgage  deed,  that  the  vendor's 
lien  for  the  remainder  of  the  purchase-money  is  not  thereby 
waived,  would  be  regarded  as  sufficient  to  overcome  the  presump- 
tion of  a  waiver.^ 

1  Hare  v.  Van  Dasen,  32  Barb.  92.        ^  Irvine  v.  Muse,  10  Heisk.  477. 

See,  however,  Bishop  r.  Snell,  37  Ala.  90.        "^  Orrick  v.  Durham,  79  Mo.  174;  Avery 

2  Coit  V.  Fougera,  36  Barb.  195.  v.  Clark,  87  Cal.  619,  25  Pac.  Rep.  919; 
»  Brown  v.  Oilman,  4  Wheat.  255.  Hunt  ».  Waterman,  12  Cal.  301 ;  Baum 

*  Porter  v,  Dubuque,  20  Iowa,  440.  v.   Grigsbj,   21    Cal.   173,  81  Am.    Dec. 

*  Faver  v,  Robinson,  46  Tex.  204 ;  El-    153. 

lis  r.  Singletary,  45  Tex.  27  ;  Willis  v.  »  Brown  v.  Oilman,  4  Wheat.  255,  290, 
Gay,  48  Tex.  463,  26  Am.  Rep.  328 ;  See-  per  Marshall,  C.  J. 
ligson  V.  Mitcham,  74  Tex.  571,  12  S.  W.  «  Briscoe  v.  Callahan,  77  Mo.  184  ;  Em- 
Rep.  237.  ison  v.  Whittlesey,  55  Mo.  254. 
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Where  the  giving  of  a  mortgage  for  a  part  of  the  purchase- 
money  is  not  regarded  as  a  waiver  of  a  lien  in  favor  of  a  par- 
chase-money  note  given  for  another  portion  of  the  parchase-money, 
the  mortgage  is  regarded  as  superior  to  the  lien.^ 

Where  the  vendor  has  taken  the  purchaser's  note  for  a  part  of 
the  purchase-money,  in  which  it  is  recited  that  it  is  for  purchase- 
money,  and  at  the  same  time  takes  a  mortgage  upon  the  land  and 
a  note  made  by  a  third  person  for  another  part  of  the  purchase- 
money,  parol  evidence  is  admissible  to  show  an  agreement  be- 
tween all  the  contracting  parties  that  the  lien  should  have  priority 
of  satisfaction  over  the  mortgage.^ 

The  retaining  by  the  vendor  of  the  interest  in  the  land,  by  way 
of  security  for  the  purchase-money,  is  undoubtedly  a  waiver  of 
the  vendor's  lien.  The  lien  is  then  one  by  contract,  and  depends 
upon  the  contract.^  But  an  agreement  between  the  vendor  and 
the  purchaser,  being  father  and  daughter,  that  the  former  should 
reside  on  the  land  during  his  lifetime,  was  held  not  to  amount  to 
a  waiver  of  his  lien  for  the  amount  of  a  promissory  note  given  in 
addition  to  the  agreement.^ 

On  a  sale  of  lands,  if  the  purchaser  gives  his  note  for  the  unpaid 
balance  of  purchase-money,  but  the  title  is  taken,  at  his  instance, 
in  the  name  of  a  third  person,  who  advanced  the  money  to  make 
the  cash  payment,  and  who  afterwards  executes  a  conveyance  to 
the  purchaser,  taking  a  mortgage  to  secure  the  repayment  of  the 
money  so  advanced,  the  lien  of  the  original  vendor  is  not  thereby 
waived  or  extinguished,  but  may.  be  enforced  against  the  land, 
subject  to  the  mortgage.** 

1088.  Although  the  security  prove  to  be  inadequate,^  or 
wholly  void,*^  or  worthless,®  there  is  an  implied  waiver  of  the 
lien.  The  lien  once  having  been  waived  by  the  vendor,  a  court 
of  equity  cannot,  as  a  general  rule,  revive  it.^  The  acceptance 
of  a  deed  of  other  lands  in  payment  of  part  of  the  purchase-price 
is  a  waiver  of  the  lien,  although  the  title  to  such  other  lands 

*  Bobinson  r.  McWhirter,  52  Tex.  201.        «  Hunt  v.  Waterman,  12  Cal.  301 ;  Par- 

*  Hill  r.  McLean,  10  Lea,  107.  tridge  v,  Logan,  3  Mo.  App.  509. 
'  Fish  r.  Howland,  1  Paige,  20.  "^  Camden  v.  Vail,  23  Cal.  633. 

*  Webster  p.  McCoUongb,  61  Iowa,  496,  ^  Kendrick  v.  Eggleston,  56  Iowa,  128, 
16  N.  W.  Rep.  578.  41  Am.  Rep.  90, 8  N.  W.  Rep.  786 ;  Akers 

^  Crampton  v.  Prince,  S3  Ala.  246,  8    v.  Luse,  56  Iowa,  346,  9  N.  W.  Rep.  303. 
So.  Rep.  519.  >  Mayham  v.  Coombs,  14  Ohio,  428 ; 

Burger  v.  Potter,  32  111.  66. 
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proves  to  be  bad.^  But  here  the  aathorities  are  not  in  harmony ; 
for  where  a  mortgage  had  been  taken  of  the  land  to  secure  the 
purchase-money,  but  was  void  for  the  reason  that  the  husband 
had  not  joined  in  the  execution  of  it,  the  lien  was  sustained;^ 
and  so  where  the  mortgage  was  void  for  misdescription  or  ambi- 
guity,' or  on  account  of  a  defect  in  its  execution  ;  ^  and  with  bet- 
ter reason,  where  the  vendor  had  been  induced  by  the  fraudulent 
misrepresentations  of  the  vendee  to  take  the  security,  it  was  held 
he  might  still  rely  upon  the  lien ; '  and  it  has  been  held  that  the 
vendor  does  not  waive  his  security  by  taking,  through  the  fraud 
of  the  purchaser,^  or,  without  fraud  on  his  part,^  worthless  secu- 
rity for  the  purchase-money.  Suit  must  be  brought  promptly 
upon  the  discovery  of  the  fraud,  especially  if  the  rights  of  other 
persons  may  be  affected  by  the  delay.' 

Where  a  vendor  takes  the  purchaser's  accepted  draft  for  the 
purchase-money  as  payment,  and  not  as  security,  and  the  draft  is 
not  paid  by  the  drawee,  the  lien  is  not  waived.^ 

Where  the  vendor  takes  from  the  purchaser  the  note  of  a  third 
person  made  payable  to  the  purchaser  and  indorsed  by  him  with- 
out recourse,  the  note  is  considered  as  having  been  accepted  in 
payment  of  the  purchase-money,  and  the  lien  therefore  is  waived.^^ 

1089.  Whether  the  seourity  be  taken  at  the  time  of  the 
conveyance  or  subsequently,  the  effect  of  taking  it  is  gener- 
ally held  to  be  the  same.^^     But  the  waiver  may  in  either  case  be 

1  Willard  v.  Reas,  26  Wis.  540.  ^  Duke  v,  Balme,  16  Minn.  306.    See 

*  Haugh  r.  BIjthe,  20  Ind.  24  ;  Fowler    Hollis  v.  Hollis,  4  Baxter,  524. 

V.  Rust,  2  A.  K.  Marsh.  294  ;  Champlin  v.  ^  Himes  v.  Langley,  85  Ind.  77. 

McLeod,  53  Miss.  484.  *  Jobe  v.  Chedister,  5  Lea,  346 ;  Loomis 

>  Davis  V.  Cox,  6  Ind.  481.  v.  Davenport  &  Su  Paul  R.  R.  Co.  3  Mc- 

«  Chapman  v.  Chapman,  55  Ark.  542,  Crary,  489,  494,  17  Fed.  Rep.  301.    *'The 

18  S.  W.  Rep.  1037.  question  in  everj  case  is,  whether  the  ven- 

*  Tobej  V,  McAllister,  9  Wis.  463 ;  Coit  dor  intended  to  waive  his  right  to  a  lien 
V.  Fougera,  36  Barb.  195 ;  Gnash  v.  George,  upon  the  land,  and  to  rclj  upon  other  col- 
58  Iowa,  492,  12  N.  W.  Rep.  546 ;  Mc-  lateral  or  independent  security.  In  this 
Dole  V.  Purdj,  23  Iowa,  277 ;  Thomas  v.  case  we  find  that  such  was  not  the  in- 
Bridges,  73  Mo.  530 ;  Brown  v.  Bjam,  65  tention  of  the  complainant.'*  Per  Mc* 
Iowa,  374,  21  N.  W.  Rep.  684.  Crary,  J. 

0  Himea  v.  Langley,  85  Ind.  77 ;  Fouch  ^o  Hazelrigg  v,  Boarman  (Kj.),  2  S.  W. 

V.  Wilson,  60  Ind.  64,  28  Am.  Rep.  651 ;  Rep.  769. 

Felton  r.  Smith,  84  Ind.  485 ;  McDole  v.  ^^  But  contra  held  when  the  security  was 

Purdy,  23  Iowa,  277 ;  Skinner  v,  Purnell,  yoluntarilj  given,  not  in  pursuance  of  the 

52  Mo.  96 ;    Crippen   v.  Heermance,  9  original  agreement    Yandoren  v.  Todd, 

Paige,  211.    And  see  Dubois  v.  Hull,  43  2  Green  £q.  397. 
Barb.  26 ;  Bnrger  v.  Hnghes,  5  Hun,  180. 
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avoided  by  an  express  agreement  that  the  lien  shall  remain,  not- 
withstanding the  security.^  When  there  is  no  seourity,  the  burden 
is  apon  the  vendee  to  show  that  the  lien  does  not  exist ;  bat  after 
the  taking  of  security,  aside  from  the  personal  obligation  of  the 
purchaser,  the  burden  is  shifted  and  is  upon  the  vendor  to  show 
that  the  lien  has  not  been  waived.^ 

There  is  no  waiver,  however,  until  the  security  is  actually 
taken,  although  there  be  an  agreement  to  receive  it.^ 

1090.  TaklDfiT  seourity  for  the  purohafle-money  is  ozily  pre- 
sumptive evidenoe  of  a  waiv«r  of  the  lien,^  which  presumption 
may  be  rebutted  by  facts  and  circumstances  which  in  their  nature 
take  from  the  act  its  primd  facie  import,  leaving  the  implied  and 
primary  intention  to  retain  a  lien  unaffected.^  Although  the  secn> 
rity  be  what  is  termed  by  the  authorities  an  independent  security, 
—  such  as  a  mortgage  on  other  property,  a  pledge,  or  the  negotia* 
ble  note  of  a  third  party  indorsed  by  the  vendee,  —  it  is  only  evi- 
dence of  an  intention  to  waive  the  lien  rights,  and  not  conclusive 
of  such  intention.^  The  taking  of  security  is  not  a  waiver  of  the 
lien,  unless  the  nature  of  the  security  be  such  that  it  evinces  an 

^  Danghadaj  v,  Paine,  6  Minn.  443 ;  consistent  with  an  intention  to  retain  the 

Yaiyan  p.  Shriner,  26  Ind.  S64 ;  Boon  v.  lien,  is  merelj  gmtaitoaB ;  for  the  parties 

MnrpbjT,  6  Blackl  272.  might,  in  all  reason,  just  as  well  be  snp- 

^  Bradford  v.  Marrin,  2  Fla.  463.  posed  to  have  intended  the  security  to  ca- 

*  Jones  r.  Yantress,  23  Ind.  533 ;  Dnn-  mulate."  Kauffelt  v.  Bower,  7  8.  &  R.  64, 
Isp  9.  Burnett,  13  Miss.  702,  45  Am.  Dec.  77, 10  Am.  Dec.  428. 

269.  ft  Hunt  V.  Marsh,  80  Mo.  396;  Pratt  i?. 

*  Saunders  v.  Leslie,  2  Ba.  &  B.  515;  Eaton,  65  Mo.  157;  Tedder  v.  Steele,  70 
CordoTa  r.  Hood,  17  WaU.  1,  and  cases  Ala.  347  ;  Qnash  p.  George,  58  Iowa,  492, 
cited ;  Seymonr  v.  Slide  &  Spur  Gold  12  K.  W.  Rep.  546. 

Mines, 42  Fed.  Rep.  633 ;  Dibblee  v,  Mitch-  *  Lavender  v,  Abbott,  30  Ark.  1 72 ;  and 

ell,  15  Ind.  435,  77  Am.  Dec.  99 ;  Carr  v.  see  2  Storj's  £q.  Juris.  §  1226 ;  De  Forest 

Thompson,  67  Mo.  472 ;  Durette  v.  Briggs,  v,  Holum,  38  Wis.  516;  Sanders  v.  Me- 

47  Mo.  356,  362 ;  Stevens  v.  Rainwater,  Affee,  41  Ga.  684 ;  Fonda  v.  Jones,  42 

4  Mo.  App.  292;  Tedder  v.  Steele,  70  Miss.  792,  2  Am.  Rep.  669;  Lawrence  v. 

Ala.  847 ;  Mayes  v,  Hendry,    33   Ark.  Meyer,  35  Ark.  104 ;  Thames  v.  Caldwell, 

240.  60  Ala.  644 ;  Ellis  v.  Singletary,  45  Tex. 

Gibion,  C.  J.,  speaking  of  the  circum-  27,  37  ;  Slaughter  v.  Owens,  60  Tex.  668 ; 

stances  which  are  held  to  he  a  waiver  of  Gnash  v.  George,  58  Iowa,  492, 12  N.  W. 

the  lien,  says  they  are  so  purely  arbitrary  liep.  546 ;  Kendrick  r.  Eggleston,  56  Iowa, 

that  the  mind  is  often  puzsled  to  find  the  128,  41  Am.  Rep.  90,  8  N.  W.  Rep.  786 ; 

reason  of  them.    "  Thus  the  assumption,  Akers  v.  Luse,  56  Iowa,  346, 9  N.  W.  Rep. 

that  taking  an  independent  security  is  in^  303. 
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intention  to  waive  it ;  ^  and  therefore  a  mortgage  given  expressly 
in  aid  of  the  lien  has  been  held  not  to  be  a  waiver  of  it.^ 

It  is  even  held  that  it  is  competent  to  prove  by  parol  whether 
or  not  the  lien  is  waived.^ 

Upon  a  sale  of  land  to  a  married  woman,  the  taking  of  her 
note  for  the  purchase-money,  signed  also  by  her  husband,  is  not 
necessarily  a  waiver  of  the  vendor's  lien.^  In  such  case  the  hus- 
band is  not  a  security  in  the  sense  which  makes  the  taking  of 
security  an  implication  of  an  intention  to  waive  the  lien. 

If  land  be  sold  in  the  first  instance  to  the  husband,  but  at  his 
request  the  deed  be  made  to  his  wife  and  son,  the  fact  that  the 
husband  gives  his  note  for  a  balance  of  the  purchase-money  does 
not  imply  a  waiver  of  the  vendor's  lien.* 

It  is  said  that  when  it  is  doubtful  whether  the  security  taken 
should  amount  to  a  waiver,  the  lien  should  be  preserved.^ 

If  the  note  given  for  the  purchase-money  recites  the  considera- 
tion and  describes  the  land,  there  is  an  indication  of  an  intention 
to  rest  on  the  security  of  the  lien,  though  the  note  be  secured  by 
a  surety.  Such  a  recital  does  not  create  a  charge  upon  the  land 
for  the  purchase-money,  or  an  equitable  mortgage,  as  it  has  been 
supposed  to  do  in  some  cases ;  but  it  serves  to  overcome  and  rebut 
the  presumption  of  waiver  arising  from  the  taking  of  the  personal 
security  on  the  note.^ 

It  has  also  been  held  that,  in  the  absence  of  an  express  waiver 
of  lien,  the  vendor  may  enforce  his  lien  against  land  which  his 
vendee  has  received  in  exchange  for  land  on  which  the  lien  pri- 
marily attached,  in  case  the  vendor  has  accepted,  in  lieu  of  the 
original  note,  the  note  of  the  person  who  had  exchanged  lands 
with  the  vendee  given  to  secure  a  balance  due  the  vendee  in 
excess  of  the  value  of  the  land  exchanged.^ 

The  effect  of  taking  independent  security  may  be  controlled  by 
express  agreement  that  the  lien  shall  not  be  waived  thereby ;  or 

^  Corlies  v.  Howland,  26  N.J.  £q.  311 ;  port  o.  Murray,  68  Mo.  198 ;  Martin  tr. 

Hallock  V,  Smith,  3  Barb.  267  ;  Dubois  v.  Cauble,  72  Ind.  67  ;  Humphrey  v.  Thorn, 

Hull,  43  Barb.  26.    And  see  Christian  v.  63  Ind.  296 ;  Fleece  v,  O'Bear,  83    Ind. 

Austin,  36  Tex.  540;  Thomason  r.  Cooper,  200  ;  Bakes  v.  Gilbert,  93  Ind.  70. 

57  Ala.  560.  «  Wilson  v.  Ljod,  51  111.  166 ;  Harris  o. 

9  Emison  v.  Whittlesey,  55  Mo.  254.  Hanks,  25  Ark.  510. 

'  Jarman  v.  Farley,  7  Lea,  141.  ^  Tedder  v.  Steele,  70  Ala.  347. 

4  Parker  v.  McBee,  61  Miss.  134.  >  Perry  o.  Woodson,  61  Tex.  228. 

^  Hnnt  V.  Marsh,  SO  Mo.  396 ;  Daren- 
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may  be  controlled  by  expressions  which  negative  any  intention 
to  abandon  it.^  An  express  agreement  that  the  lien  shall  be 
retained,  notwithstanding  other  security  be  given  for  the  debt, 
may  be  made  by  a  married  woman,  when  the  land  is  conveyed 
to  her,  and  becomes  lier  separate  estate.^ 

1091.  The  vendor  may  be  estopped  to  claim  the  lien  by  rea- 
son of  having  induced  another  to  purchase  the  property  as  unin- 
cumbered, upon  the  representation  that  the  lien  no  longer  existed 
or  would  not  be  claimed.*  But  his  representations  will  not  affect 
the  lieu  of  his  vendee  who  makes  the  sale.^ 

A  vendor  loses  his  lien  by  assenting  to  a  conveyance  by  his 
debtor  of  all  his  property,  including  that  upon  which  the  lien 
exists,  in  trust  for  his  creditors.^ 

If  a  vendor  makes  a  voluntary  conveyance  of  his  land  to  his 
son,  and  announces  to  a  third  person  that  he  has  given  the  land 
to  his  son,  so  that  such  third  person  might  loan  the  son  money 
upon  a  mortgage  of  the  land,  and  the  loan  is  made  upon  the  faith 
of  such  statement,  the  vendor's  lien  will  be  subordinated  to  the 
mortgage  debt.® 

A  vendor's  lien  once  fully  abandoned  cannot  be  revived.^ 

III.   Who  may  Enforce  the  Lien, 

1092.  Whether  the  vendor's  lien  is  assigrnable  with  the 
debt  which  it  secures,  is  a  question  upon  which  the  authorities 
are  not  agreed.^    Generally  in  the  United  States  the  lien  is  con- 

1  Ansten  ».  Halsey,  6  Ves.  475,  483  ;  price  of  which  the  note  was  taken.    The 

Eniot  V,  Edwards,  3  Bos.  &  P.  181 ;  Frail  casewae  before  the  Superior  Coart  of  New 

V.  Elliii,  16  Beav.  350.  York. 

«  Mears  v,  Kearney,  1  Abb.  N.  C.  803.  »  Henson  v.  "Wcstcott,  82  111.  224  ;  At- 

Tbe  note  giyen  for  the  land  was  as  fol-  kinson  v.  Lindsey,  39  Ind.  296 ;   Burns 

lows:  "Ninety  days  after  date,  I  promise  o.  Taylor,   23   Ala.  255;    Thompson    v. 

to  paj  to  the  order  of  Patrick  Kearney  Dawson,  3   Head,  384;   Rcily  v.  Miami 

one  hundred  and  seventy-five  dollars,  at  Exporting  Co.  5  Ohio,  333. 

the  Fifth  National  Bank,  New  York,  and  «  Rowland  v.  Day,  17  Ala.  681. 

for  the  payment  of  wliich  I  pledge  my  ^  Fox  v.  Fraser,  92  Ind.  265. 

sole  and  separate  estate,  being  514  West  *  Alexander  t*.  Ellison,  79  Ky.  148. 

43dSt.,  N.  Y.  Signed,  Catherine  Kearney.  ^  Mattix  v.  Weand,  19  Ind.  151 ;  Mas* 

(Indorsed)  Patrick  Kearney."     The  in-  ters  v.  Tcmpleton,  92  Ind.  447. 

fercnoe  from  the  statement  and  opinion  ^  By  the  English  authorities;  the  lien 

in  the  case  is,  that  Patrick  was  her  has-  seems  to  be  assignable,  though  the  cases 

band;  at  any  rate  he  was  not  the  vendor,  are  not  decisive.    2  Dart's  V.  &  P.  (5th 

It  is  also  to  be  inferred  that  the  premises  ed.)   732,  and    cases   cited;    Dryden   v, 

designated  in  the  note  were  those  for  the  Frost,  3  Mylne  &  C.  670. 
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sidered  personal  to  the  yendor,  and  not  assignable  except  under 
peculiarly  equitable  circumstances.^     Generally,  too,  where  the 

^  Vot    udgnable    in   tli«    foDawiBg  178, 21  N.  £.  Rep.  18.    lUiylaad :  Dtxon 

StotM:—  V,  Dixon,  1   Md.  Ch.  220;  Iglebmrt  v. 

Arkansaa:  The  lien  is  an  indiTicloal  Armiger,  I  BUnd  Ch.  519.  XiiiiiMOte: 
equity,  and  does  not  pass  by  an  assi^-  Hammond  r.  Peyton,  34  Mion.  529,  27 
ment  of  the  debt  Carlton  p.  Buckner,  N.  W.  Rep.  72 ;  Law  v.  Butler,  44  Mion. 
28  Ark.  66;  Hutton  v.  Moore,  26  Ark.  482,  47  N.  W.  Rep.  58.  Miaaiatippi: 
382,  896 ;  Williams  p.  Christian,  23  Ark.  The  lien  anbaists  only  so  long  aa  the  Ten- 
255 ;  Shall  u.  Biseoe,  18  Ark.  142,  162 ;  dor  is  himself  a  creditor.  It  ia  s  personal 
Jones  V,  Doss,  27  Ark.  518 ;  Rogers  v.  equity,  and  does  not  pass  to  the  assignee 
James,  S3  Ark.  77  ;  Hecht  v.  Spears,  27  of  the  note  or  bond.  Pitts  v.  Parker,  44 
Ark.  229, 11  Am.  Rep.  784 ;  Cro^sland  o.  Miss.  247;  Skaggs  v.  Nelson,  25  Miss. 
Powers  (Ark.),  18  S.  W.  Rep.  722 ;  Morris  88;  Brigga  v.  Hill,  6  How.  362,  38  Am. 
V.  Ham,  47  Ark.  293,  1  S.  W.  Rep.  519.  Dec  441 ;  Walker  v.  Williams,  30  Miss. 
But  this  rule  does  not  apply  when  the  165;  Stratton  v.  Gold,  40  Miss.  778;  Lind- 
debt  has  been  assigned  merely  as  collat-  sey  v.  Bates,  42  Miss.  397 ;  Marphree  r. 
end.  Carlton  v.  Buckner,  28  Ark.  66;  Counties,  58  Miss.  716.  Some  earlier 
Crawley  v.  Riggs,  24  Ark.  563 ;  Chapman  cases  to  the  contrary.  In  the  recent  case 
V.  Liggett,  41  Ark.  292.  California:  of  Perkins  v.  Gibson,  51  Miss.  699,  24 
Baom  V.  Grtgsby,  21  Cal.  172,  81  Am.  Am.  Rep.  644,  Mr.  Justice  Tarbell  said: 
Dec.  153 ;  Lewis  v,  CoTilIaud,  21  Cal.  "  The  study  of  the  case  at  bar  has  io- 
178;  Williams  v.  Toung,  21  Cal.  227;  dnoed,  in  the  mind  of  the  writer,  these 
Ross  p.  Heintzen,  36  Cal.  313.  In  CaU-  individual  impressions,  for  the  expression 
fomia,  Horth  Dakota,  South  Dakota,  and  of  which  he  is  alone  responsible.  That 
Idaho,  it  is  provided  that,  where  a  buyer  the  reasons  assigned  against  the  transfer 
of  real  property  gives  to  the  seller  a  writ-  or  assignment,  by  contract,  of  the  ven- 
ten  contract  for  payment  of  all  or  part  of  dor*s  lien  by  implication,  are  wholly  on- 
the  price,  an  absolute  transfer  of  such  satisfactory  to  him,  and  he  has  met  with 
contract  by  the  seller  waives  his  lien  to  no  convincing  argument  why  this  lien 
the  extent  of  the  sum  payable  nnder  the  should  not  be  as  available  in  the  hands  of 
contract,  but  a  transfer  of  such  contract  assignees  and  third  persons  as  that  sub- 
in  trust  to  pay  debts,  and  return  the  sur-  vendees,  with  notice,  take  the  lands  sub- 
plus,  is  not  a  waiver  of  the  lien.  Civ.  ject  thereto.  The  rule  in  Kentucky  is 
Code  of  Cal.  §  3047  ;  Avery  v,  Clark  (Cal.),  sustained  by  the  courts  of  a  minority  of 
25  Pac.  Rep.  919;  Baum  v.  Grigsby,  21  the  States,  it  is  true,  but  the  present  im- 
Cal.  172, 81  Am.  Dec.  153 ;  Dak.  Civ.  Code,  pression  of  the  writer  is,  that  it  is  founded 
§1802;  R.S.of  Idaho,  1887,  §3441;  Ban-  in  the  better  reason  and  equity."  The 
croft  v.  Cosby,  74  Cal.  583,  16  Pac.  Rep.  case  was,  however,  decided  upon  other 
504.  Georgia:  Webb  p.  Robinson,  14  Ga.  grounds.  But  this  rule  in  Mississippi  is 
216;  Wellborn  p.  Williams,  9  Ga.  86,  52  now  changed  by  §  1124  of  the  Code  of 
Am.  Dec.  427.  Illinois:  Keith  v.  Homer,  1880,  which  provides  that  the  assignee  of 
32  111.  524 ;  Carpenter  v.  Mitchell,  54  111.  a  claim  for  the  purchase-money  of  land 
126;  Richards  p.  Learning,  27  III.  431,  81  may  enforce  the  vendor*s  lien  aa  the  ven- 
Am.  Dec.  239 ;  Moshier  v.  Meek,  80  111.  79 ;  dor  could.  Louisiana  National  Bank  v. 
Dayhoff  p.  Dayhoff,  81  111.  499 ;  Kimble  p.  Knapp,  61  Miss.  485.  Hew  Tork :  Cannot 
Eaworthy,  6Bradw.  517;  Stagg  p.  Small,  be  enforced  by  an  assignee.  White  p. 
4  Bradw.  192 ;  Small  p.  Stagg,  95  III.  39;  Williams,  1  Paige,  502.  But  the  vendor 
Bonnell  p.  Holt,  89  Bl.  71 ;  Elder  p.  Jones,  may  enforce  it  after  an  af»ignment,  when 
85  111.  384 ;  Gruhn  p.  Richardson,  128  IlL  he  continues  to  have  a  pecuniary  interest 
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lien  18  oonsidet^d  a  personal  equity,  it  is  not  assignable  even  by 
express  language.  It  is  strictly  personal  to  the  vendor,  and  can 
be  enforced  only  by  bim.^  The  prevailing  doctrine  is,  that  this 
lien  is  implied  only  in  favor  of  the  vendor  himself ;  that  it  is  a 
personal  eqnity.  There  is  a  disposition  not  to  extend  the  g^rant- 
or*8  lien  beyond  the  settled  rales  of  equity  in  reference  to  it,  bat 
rather  to  keep  it  strictly  within  limits,  because  it  is  unnecessary 
for  the  protection  of  the  grantor,  who  can  easily  protect  himself 
by  mortgage.  Such  restriction  is  regarded  as  not  only  the  pre* 
vailing,  but  as  the  better  rule ;  that  best  calculated  to  promote 
the  general  interest,  and  most  in  accordance  with  the  spirit  and 
policy  of  our  laws.^  If  the  note  given  for  the  purchase-money 
be  transferred,  it  does  not  carry  with  it  to  the  assignee  the  ven*- 
dor*8  lien,  so  that  he  can  enforce  it  in  his  own  name.'  It  cannot  be 
assigned  even  by  express  contract^  It  can  be  enforced  only  by 
the  vendor  himself ;  and  he  cannot  enforce  it  in  his  name  for  the 
benefit  of  another  to  whom  he  has  transferred  the  evidence  of 
the  debt*  But  if  the  note  comes  back  to  the  vendor  his  lien  is 
said  to  revire.*  The  lien,  being  an  incident  of  the  debt,  cannot 
be  established  by  the  vendor  after  he  has  absolutely  transferred 
the  debt  to  another.^  But  if  the  vendor  holds  title  to  the  land  as 
trustee,  he  does  not  waive  his  lien  by  indorsing  the  note  in  blank 
and  delivering  it  to  the  cestui  que  trufft? 
It  cannot  be  invoked  in  favor  of  one  who  has  advanced  money 

in  tbe  debt.    Smith  v.  Smith,  9  Abb.  Pr.  ards  v.  Learning,  27  HI.  431,  81  Am.  Dee. 

N.  8.  420.    Ohio:  Brush  v.  Kinslej,  14  2.19;  Hecht  v.  Sparks,  27  Ark.  229;  In  rt 

Ohio,  20 ;  Horton  r.  Horner,  14  Ohio,  437 ;  Brooks,  2  N.  Bauk.  R.  466. 

Jackman  v.  Halloek,  1  Ohio,  318, 13  Am.  *  Hammond  v.  Pejton,  34  Minn.  529, 

Dec.  627 ;  Tieman  v.  Beam,  2  Ohio,  383,  27  K.  W.  Rep.  72. 

15  Am.  Dec.  557 ;  Ogle  v.  Ogle,  41  Ohio  *  Marquat  v.  Marquat,  7  How.  Pr.  417; 

St.  359.    But  the  lien  has  been  held  to  Stansell  v.  Roberts,  13  Ohio,  148, 42  Am. 

pass  to  a  deyisee  of  the  notes.    Tieruan  Dec.   193 ;  Skaggs  r.  Nelson,    25  Miss. 

V,  Beam,  2  Ohio,  383,  15  Am.  Dec.  557.  88;  Richards  v.  Learning,  27  BI.  431,  81 

Ote^ :  First  National  Bank  v,  Salem  Am.  Dec  239 ;  Wing  v,  Goodman,  75  BI. 

Flour  Mills  Co.  39  Fed.  Rep.  89.    Teanet-  159. 

sss.Tharpep.  Dunlap,  4Heisk.  674,  and  «  Keith  v.  Homer,  32  Bl.    524;   Kc- 

casei  cited ;  Green  v.  Demoss,  10  Humph.  Laurie  v.  Thomas,  39  Bl.  291. 

371;  Cowan  v.  Sharp,  11   Heisk.  450;  *  Elder  v.  Jones,  85  Bl.  384. 

Bowlin  V.  Pearson,  4  Bax.  341 ;  Pillow  v.  *  Gotten  v.  McGehee,  54    Miss.  510  ; 

Helm,  7  Bax.  545 ;  McWhtrter  v.  SwaCfer,  Rogers  o.  James,  33  Ark.  77. 

6  Bax.  842 ;  Gate  o.  Gate,  87  Tenn.  41,  ^  Scott  v.  Mann,  36  Tex.  157. 

9  8.  W.  Rep.  231.  «  Parker  v.  McBee,  61  Miss.  134. 
1  Keith  V,  Homer,  32  Bl.  524 ;  Rich- 
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to  a  purchaser  with  which  to  pay  for  the  lands ;  ^  or  by  one  of 
two  joint  purchasers  who  has  paid  the  whole  consideration.^ 

An  assignment  of  a  judgment  for  the  pnrchase-money  does  not 
pass  the  benefit  of  the  lien.^ 

In  a  few  States,  however,  the  lien  is  regarded  as  assignable, 
and  the  assignee  of  the  debt  may  enforce  the  lieu  in  his  own 
name.^  But  the  lien  does  not  pass  when  the  note  for  the  pur- 
chase-price is  assigned  by  one  not  rightfully  holding  it.^  When 
several  notes  taken  for  the  purchase-money  are  assigned  at  dif- 
ferent times,  each  note  is  pro  tanto  an  assignment  of  the  lien,^ 
and  an  assignment  of  part  of  a  note  gives  a  pro  tanto  interest  in 
the  lien.^  But  a  transfer  of  the  note  by  delivery  only,  without 
recourse  to  the  vendor,  or  liability  on  his  part,  does  not  carry 
with  it  the  right  to  enforce  the  lien.^ 

^  Stagg  V.  Smal],  4  Bradw.  192;  Gil-  King,  3  B.  Mon.  449.    KiBsinippi :  Code 

man  v.  DiDgemaD,  49  Iowa,  308;  La-  1880,  §  1124;  Louisiana  National  Bank  v. 

boutsse  V.  Orleans  Cotton-Rope  &  Manuf.  Knapp,  61  Miss.  485.    Missonzi :  Sloan  r. 

Co.  43  La.  Ann.  245,  9  So.  Rep.  204.  Campbell,  71  Mo.  387,  36  Am.  R.  493. 

^  Brown  v,  Bndd,  2  Ind.  442 ;  Wool-  Vev  JerMj :  Acton  v,  Waddington,  46  N. 

dridge  v,  Scott,  69  Mo.  669.  J.  £q.  16, 18  Atl.  Rep.  356,  per  McGill,  Oh. 

'  Turner  v.  Horner,  29  Ark.  440.  Vew  Mezioo :  Bates  v.  Childers,  4  N.  M. 

^  Assignable  In —  347, 352, 20 Pac Rep.  164.  Texas: Cannon 

Alabama :  The  transfer  of  a  bond,  bill,  v.  McDaniel,  46  Tex.  303 ;  White  r.  Down?, 
or  note,  giren  for  the  purchase-money  of  40  Tex.  225 ;  Cordova  t^.  Hood,  17  Wall.  I ; 
lands,  whether  the  transfer  be  by  delivery  Watt  v.  White,  33  Tex.  421 ;  Moore  v.  Ray- 
merely,  or  in  writing,  expressed  to  be  with  mond,  15  Tex.  554 ;  Brooks  v.  Yoang,  60 
or  without  recourse  on  the  transfer,  passes  Tex.  32  ;  Hamblen  v,  Folts,  70  Tex.  132, 
to  the  transferee  the  lien  of  the  yendor  on  7  S.  W.  Rep.  834.  West  Virginia :  Board 
the  lands.  Code  1886,  §  1764 ;  Acts  1889,  v.  Wilson,  34  W.  Ya.  609,  12  S.  £.  Rep. 
p.  171 ;  Weaver  ».  Brown,  87  Ala.  533,  6  778. 

So.  Rep.  354 ;  Parsons  v.  Martin,  86  Ala.  ^  Deibler  v.  Barwick,  4  Blackf.  339. 

352,  5  So.  Rep.  467.    Prior  to  this  statute  'Davidson    v.  Allen,  36    Miss.   419; 

the  transfer  of  a  promissory  note,  given  Griggsby  v.  Hair,  25  Ala.  327;  Robert- 

for  the  purchase-money  of  land,  by  delivery  son  v.  Guerin,  50  Tex.  317  ;  Andrews  v. 

only,  did  not  carry  with  it  the  right  to  en-  Hobgood,  1  Lea,  693. 

force  the  vendor's  lien  on  the  land.    Prick-  '^  Thomas  v.  Wyatt,  5  B.  Mon.  132. 

etc  V.  Sibert,  71    Ala.  194.    Arkansas:  ^  Alabama :  Bankhead  v.  Owen,  60  Ala. 

When  the  debt  is  assigned  as  collateral,  •—  457  ;  Hightower  v.  Rigsby,  56  Ala.  126 ; 

see  §  212.    Indiana :  Nichols  t;.  Glover,  41  Lang  v.  Wilkinson,  57  Ala.  259 ;  Daily  v. 

Ind.  24 ;  Kern  v,  Hazlerigg,  1 1  Ind.  443,  71  Reid,  74  Ala.  415 ;  Stabler  v.  Spencer,  64 

Am.  Dec  360 ;  Wiseman  r.  Hutchinson,  20  Ala.  496.    But  this  rule  was  changed  by 

Ind.  40;  Fisher  v.  Johnson,  5  Ind.  492.  statute.  Acts  1879,  p.  171,  which  provides 

Sentnoky :  Honore  v.  Bakewell,  6  B.  Mon.  that  the  transferee  by  writing,  or  deliv- 

67, 43  Am.  Dec.  147 ;  Ripperdon  v.  Cozine,  ery  of  a  bond,  note,  or  bill  for  purchase- 

8  B.  Mon.  465;  Eubank  v,  Poston,  5  Mon.  money,  has  a  lien  on  the  land,  without 

285,  286  ;  Johnston  v.  Gwathmey,  4  Lilt,  regard  to  the  liability  of  the  vendor  on 

317,  318,  14  Am.  Dec.  135;  Broad  well  v.  the  bond,  note,  or  bill.    And  see  Preston 

88  V.  Ellington,  74  Ala.  133. 
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When  the  transfer  of  a  note  or  other  evidence  of  debt,  given 
for  the  parchase-monej,  is  of  a  natare  that  involves  the  vendor 
in  liability  to  the  transferee  for  the  payment  of  the  debt,  it  is 
upon  the  principle  of  subrogation  to  the  security  the  lieu  affords 
the  vendor  for  the  debt  that  the  transferee  can  daim  the  lien. 
When  the  liability  of  the  vendor  does  not  exist,  the  medium  of 
subrogation  fails.^ 

If  the  vendor  assigns  one  note  and  retains  another,  the  note 
assigned  is  entitled  to  priority  over  that  retained,  though  the  lat- 
ter first  becomes  due.^ 

An  assignment  of  a  Uen  note  as  collateral  security,  in  States 
where  the  lien  is  not  assignable,  does  not  extinguish  the  lien,  ac- 
cording to  some  decisions.^  The  vendor  may  subsequently  take 
up  the  note  and  enforce  it.  The  lien  in  such  case  is  merely  sus- 
pended by  the  assignment,  and  revives  when  the  vendor  repossesses 
himself  of  the  note.  But  according  to  other  decisions  the  transfer 
of  the  lien  note,  though  without  indorsement  or  guaranty,  wholly 
defeats  the  Uen,  which  afterwards  can  neither  be  enforced  by  the 
assignor  nor  the  assignee.^ 

1093.  Subrogation  to  the  lien.  —  Where  the  lien  is  not  as- 
signable, even  by  express  contract,  there  can  of  course  be  no  sub- 
rogation of  another  to  the  position  of  the  vendor,  by  implication 
of  law ;  as,  for  instance,  another  person  paying  the  debt  due  the 
vendor  for  purchase-money  is  not  subrogated  to  his  lien.^  But 
the  rule  is  otherwise  where  the  lien  is  held  to  pass  by  assign- 
ment,^ and  a  purchaser  with  notice,  who  pays  off  a  lien,  is  sub- 
stituted to  the  rights  of  the  owner  as  against  another  incum- 
brancer.^ 

So,  also,  one  who  pays  the  debt  for  purchase-money  at  the  in- 

1  Wilkinson  v.  May,  69  Ala,  33,  per  ardaon,  128  HI.  178,  21  N.  B.  Rep.  18; 

Brickell,  C.  J. ;  PreBton  v.  Ellington,  74  Lehndorf  v.  Cope,  122  111.  317,  333 ;  Keith 

Ala.  133,  per  Brickell,  C.  J.  v.  Horner,  32  lU.  524 ;  Richards  v.  Leam- 

«  Pareons  v.  Martin,  86  Ala.  352,  5  So.  ing,  27  III.  431.  LoulBiana :  People's  Bank 

B«p.467.  r.  Cage,  40  La.  Ann.  138,  3   So:  Rep. 

*  Azkaaaas :  BleTins  v,  Rogers,  32  Ark.  721 . 

258;  Carlton  v.  Buckncr,  28   Ark.    66.  «  Nichol  v,  Dunn,  25  Ark.  129;  Haa- 

ClJifoniia:   Bancroft   v.  Coebj,  74  CaL  kell  v.  Scott,  56  Ind.  564. 

583, 16  Pac.  Rep.  504.  Xissinippi :  Strat-  •  Peet  v.  Beers,  4  Ind.  46;  Lowry  v. 

ton  r.  Gold,  40  Miss.  778.    Ttemossee :  Smith,  97  Ind.  466 ;  Lusk  v.  Hopper,  3 

Gate  V,  Cate,  87  Tenn.  41,  9  S.  W.  Rep.  Bush,  179. 

281.  7  Flanters'  Bank  v.  I>odson,  17  Miss. 

*  Georgia:  Hont  v.  Harbor,  80  Ga.  746,  527;  Henson  v.  Reed,  71  Tex.  726, 10  8. 
6  8.  £.  Rep.  596.    lUiiiois :  Qmhn  v.  Rich-  W.  Rep.  522. 
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stance  of  the  purchaser,  and  who  at  the  time  manifests  an  in- 
tention to  keep  the  lien  alive  for  his  protection  by  retaining  the 
pnrchase  note  and  deed  in  his  possession  with  the  assent  of  the 
debtor,  is  deemed  a  purchaser  of  the  lien,  and  subrogated  to 
the  rights  of  the  vendor.^ 

One  who  furnishes  the  money  for  the  pnrchase  of  real  estate, 
which  by  his  direction  is  conveyed  to  a  mere  yolunteer  who  pays 
nothing,  may  be  regarded  as  the  equitable  vendor,  and  as  having 
an  equitable  lien  for  the  purchase-money,  if  such  was  the  agree- 
ment or  intention,  in  place  of  the  legal  vendor.^ 

A  surety  upon  a  note  given  by  a  purchaser  of  land  in  payment 
for  it,  upon  being  compelled  to  pay  the  note,  is  subrogated  to  the 
vendor's  lien,  so  that  his  claim  is  superior  to  that  of  the  purchaser's 
widow.* 

It  has  even  been  held  that  one  who  loans  money  to  another  to 
pay  the  purchase-money  of  a  homestead,  and  takes  a  note  which 
recites  that  it  is  executed  for  such  purchase*money,  is  subrogated 
to  the  rights  of  the  original  vendor,  when  the  money  is  applied  in 
paying  off  the  lien.^ 

But  a  person  loaning  money  to  a  purchaser  of  land,  and  taking 
a  mortgage  to  secure  himself,  is  not  subrogated  to  the  rights  of 
the  vendor  so  as  to  enable  him  to  hold  the  land  as  against  a  see* 
ond  purchaser  who  was  in  possession  under  his  contract  at  the 
time  of  the  execution  of  the  mortgage,  provided  there  be  no  priv- 
ity or  arrangement  between  the  mortgagee  and  the  vendor  that 
he  shall  succeed  to  the  vendor's  lien.^ 

One  who  advances  money  for  the  purchase  of  land,  with  reason 
to  believe  the  same  is  sold  in  fraud  of  the  rights  of  another,  is 
without  equity  to  claim  a  lien  for  his  security.^ 

If  the  land  of  two  persons  is  subjected  to  a  vendor's  lien,  and 
one  pays  off  a  judgment  for  the  lien  debt,  he  is  entitled  to  con- 
tribution from  the  other ;  and  he  is  subrogated  to  all  the  rights 
of  the  vendor  as  against  such  other  owner,  in  order  to  enable  him 

^  Bodman  v.  Sanders,  44  Aiic.  504 ;  «  Ballew  r.  Boler,  124  Ind.  657,  S4  N. 

Carey  v,  Bojle,  63  Wis.  674,  11  N.  W.  £.  Rep.  976  ;  Walsh  o.McBride  <Md.),  If 

Bep.  47.  Atl.  Rep.  4,  per  McSherrj,  J. 

s  Dwenger  v,  Branigui,  96  Ikd.  321 ;  «  Hicks  v.  Morris,  67  Tex.  666. 

Fleece  v.  O'Rear,  83  Ind.  200;  Carej  v.  *  Small  v.  Stagg,  95  lU.  89. 

Boyle,  63  Wis.  674, 11  N.  W.  Bep.  47, 66  «  Simon  v.  Brown,  38  Mich.  562. 
Wis.  146,  14  N.  W.    Bep.  32;  Jones  r. 
Parker,  51  Wis.  218,  8  N.  W.  Rep.  124. 
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to  sabject  the  land  of  such  other  owner  to  his  proportional  part 
of  die  judgment.^ 

Where  the  Tendee  of  land  gives  his  note  for  the  pnrohase-price, 
and  afterwards  pays  the  note  from  the  prooeeds  of  property  be* 
longing  to  his  minor  children,  the  children,  though  not  entitled  to 
a  resulting  tmst  in  the  land,  become  subrogated  to  the  vendor's 
lien.^ 

1004.  The  lien  eziats  in  faror  of  a  third  person  to  whom 
the  vendee,  at  the  Tender's  request,  has  agreed  to  pay  a  portioa 
of  the  purchase-money.'  It  may  exist  in  favor  of  one  whose 
land  has  been  sold  on  execution,  and  at  whose  request  the  sheriff 
has  given  credit  to  the  purchaser  for  so  much  of  his  bid  as  was 
not  required  to  satisfy  the  judgment*  The  transaction  may  in 
audi  case  be  regarded  as  in  substance  to  that  extent  a  sale  by  tiie 
owner  through  the  sheriff,  and  the  sheriff's  deed  to  that  extent 
his  deed.^ 

The  lien  may  be  established  in  favor  of  one  who  is  beneficially 
the  owner  of  the  property  sold,  although  the  title  stands  in  an^- 
other  who  makes  the  conveyance  to  the  purchaser.* 

In  a  recent  case  in  Mississippi,  it  appeared  that  the  owner  of 
land  was  indebted  to  another,  whom  he  authorized  verbally  to 
sell  the  land.  A  sale  was  made,  the  owner  conveying  the  land 
to  the  purchaser,  who  gave  his  note  for  the  amount  to  the  cred- 
itor, with  the  understanding  that  it  was  to  be  a  lien  upon  the 
land.*    Notwithstanding  the  rule  prevalent  in  this  State,  that  the 

1  Back  r.  Tarrant,  61  Tex.  402.  «  Tarboroogli  v.  Wood,  4fi  Tex.  91,  If 

'  Onrj  V.  Baanders,  77  Tex.  S7S,  IS  8.  Am.  Bep.  44. 

W.  Rep.  ]  030.  And  aee  Hnrst  v.  Marshall,  *  BobmII  v.  Watt,  41  Miss.  602,  96  Am. 

75  Tex.  452,  IS  S.  W.  Rep.  S3.  Dec.  270.    See,  howeyer,  Kelly  v.  RaUe, 

*  Francis  v,  WeUs,  2  Colo.  660;  Mitchell  11  Oregon,  75, 4  Pac.  Rep.  593. 

v.Bntt,45Ga.l62;  Latham  v.  Suples,  46  •  Perkins  v.  Gibson,  51  Miss.  699,24 

Ala.  462;  Campbell  P.  Roach,  45  Ala.  667;  Am.  Rep.  644.     The  cases  of  Kell^  v. 

Yoongv.  Hawkins,  74  Ala.  370;  Caryer  9.  Mills,  41   Miss.  267;  Russell  v.  Watt,  4 

Bads,  65  Ala.  1 90 ;  Linn  v.  Bass,  84  Ala.  281 ,  Miss.  602,  93  Am.  Dec.  270,  are  cited  at 

4  So.  Rep.  867 ;  De  L'IsIe  r.  Moss,  34  La.  f nllj  recognizing  this  distinction*  Mr. 
Ann.  1 64 ;  Tbompaon  v.  Thompson,  8  Lea,  Jastioe  Tarbell  reyiews  the  dedsioBS  upon 
1S6 ;  Miae  v.  Barnes,  78  Kj.  506 ;  Glaze  v.  the  point  whether  the  lien  is  affected  bj 
Watson,  55  Tex.  563 ;  Wbetsel  r.  Roberta,  the  substitution  of  another  person  for  the 
31  Ohio  8t.  503 ;  PSnchafai  v.  Collaid,  13  yendor  in  the  giving  of  the  notes,  approv- 
Tex.  388 ;  Louisiana  Nat  Bank  v.  Knapp,  mg  the  decision  in  Fiachaln  v.  Collard,  IS 
61  Miaa.  485 ;  Joiner  v.  Perkins,  59  Tex.  Tex.  333 ;  and  be  expreasca  his  individual 
300 ;  Tjsen  v.  Wabash  Bj.  Co.  15  Fed.  opinion  in  favor  of  the  broad  position 
Bep.  763  ;  Woodall  v.  EeUy,  85  Ala.  368,  that  the  beoeftt  of  the  lien  should  pass  bjr 

5  So.  Bep.  164.  an  assignment  of  the  note.    See  f  lOtt. 
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lien  18  not  assignable  by  a  transfer  of  the  note  given  for  the  pur- 
chase-money, it  was  held  that  the  land  in  this  case  was  boond  by 
the  lien  in  favor  of  the  creditor  to  whom  the  note  was  given ; 
and  yet  it  has  been  held  in  this  State  that  a  third  person,  to  whom 
one  of  the  pnrchase-money  notes  is  given  at  the  request  of  the 
vendor,  cannot  enforce  the  lien  for  that  note.^ 

The  decision  was  based  upon  a  distinction  between  a  vendor 
and  a  grantor ;  and  it  was  considered  that  the  person  to  whom 
the  note  was  given  was,  under  the  circumstances,  really  the 
vendor. 

1095.  An  indorsement  of  the  note  ^'withont  reoourse" 
does  not  carry  the  lien,^  because  the  owner  is  thereby  released 
from  liability  on  the  note,  and  no  longer  has  any  interest  in  the 
land.  And  yet  a  qualification  has  been  made  of  even  this  propo- 
sition, for  it  is  held  that  when,  after  such  an  assignment,  the 
note  is  taken  up  by  the  vendor  and  reassigned  to  him,  whereby 
the  note  and  lien  are  again  united  in  the  same  party,  the  lien 
then  attaches.^ 

1096.  As  an  exception  to  the  rule  that  the  lien  is  not  as- 
signable by  a  transfer  of  the  note,  or  other  obligation  given  for 
the  purchase-money,  it  is  held  that  when  the  transfer  is  for  the 
payment  of  a  debt  of  the  vendor^s,  or  is  made  as  collateral  secu- 
rity for  his  debt,  the  lien  passes  with  the  assignment.*  The  rea- 
son is  said  to  be,  that  when  the  assignment  is  made  for  the  ben- 
efit of  a  third  person,  or  he  is  merely  a  purchaser  of  the  note, 
there  is  no  peculiar  equity  in  his  favor ;  but  when  the  transfer  is 
for  the  security  or  payment  of  the  vendor's  own  debt,  the  equity 
continues ;  the  assignee,  in  such  case,  holding  the  lien  as  well  for 
the  benefit  of  the  assignor  as  for  himself,  is  subrogated  to  all  bis 
equities.^ 

In  like  manner  it  is  held  that  if  the  vendor  indorse  the  note, 
and  is  afterwards  obliged  to  take  it  up  at  maturity  upon  the  fail- 

1  RatlRod  V.  Bristor,  53  Miss.  683.  '  Bernajs  v.  Feild,  29  Ark.  218. 

>  Schnebly  v,  Bagan,  7  G.  &  J.  120,  28  «  So  provided  by  statQte  in  OaUforaia, 

Am.  D«c  195;  Johnson  v.  Nunnerlj,  SO  §3047  of  Ciy.  Code;  Vorfh  and  South 

Ark.  153;  Williams  v.  Christian,  23  Ark.  DakoU.  Ciir.  Code,  §  1802;  Bancroft  v. 

255 ;  Smith  r.  Smith,  9  Abb.  Fr.  N.  S.  Cosby,  74  Cat.  583,  16  Pac  Rep.  504. 

420;    Bankhead  v,  Owen,  60  Ala.   457.  *  Carlton    v.   Bnckner,    28    Ark.  66; 

Contra,  Davidson  v.  Allen,  36  Miss.  419 ;  Crawley  v.  Riggs,  24  Ark.  563 ;  Plowman 

Neese  r.  Riley,  77  Tex.  348,  14  S.  W.  r.  Riddle,  14  Ala.  169,  48  Am.  Dec  92; 

Sep.  65.  Hallock  v.  Smith,  3  Barb.  267,  272. 
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nre  of  the  vendee  to  pay,  or  if  the  note  in  any  way  comes  back 
into  the  vendor's  possession  as  his  own,  then  both  the  debt  and 
the  lien,  which  had  been  separated  by  the  assignment,  are  again 
united  in  the  vendor,  who  may  enforce  the  lien.  The  lien  re- 
vives, and,  as  the  owner  of  the  note,  the  vendor  may  enforce  it 
as  though  the  assignment  had  never  been  made.^  In  such  case 
the  bill  to  enforce  the  lien  should  allege  the  special  facts  which 
show  that  the  vendor  is  remitted  to  his  former  right  to  enforce 
the  lien.2 

1067.  In  case  there  are  several  notes  for  purchase-money, 
and  a  part  of  these  are  transferred  by  indorsement,  leaving  a 
part  in  the  vendor's  hands,  the  indorsement  of  each  is  pro  tanto 
an  assignment  of  the  vendor's  lien,  and  entitles  the  assignee  to 
payment  out  of  the  proceeds  of  the  sale  of  the  laud,  in  priority 
to  the  notes  retained  by  the  vendor,  without  regard  to  the  time 
of  their  maturity ;  but  the  vendor  is  entitled  to  the  surplus  re- 
maining after  payment  of  the  assigned  notes  in  full ;  and  he  may 
assert  his  right  to  it  by  petition  filed  in  the  cause  while  the  fund 
is  in  court.^  The  same  principle  applies  in  case  of  the  assign- 
ment of  one  or  more  mortgage  notes,  leaving  other  notes  secured 
by  the  same  mortgage  in  the  mortgagee's  hands.^ 

If  several  notes  which  constitute  a  vendor's  lien  upon  land  are 
assigned  at  different  times  to  different  persons,  priority  of  assign- 
ment gives  no  priority  of  right ;  but  the  lien  secures  the  several 
notes  pro  ratd,^  as  in  the  case  of  successive  assignments  of  notes 
secured  by  a  mortgage.^ 

1098.  The  lien  is  not  lost  by  a  mere  change  in  the  form 
of  the  debt,  as,  for  instance,  by  taking  of  a  new  note.^  And  it 
is  held  by  some  authorities  that  the  vendee's  giving  of  his  note 
at  the  vendor's  request  to  a  third  person,  to  whom  he  was  in- 
debted, or  to  whom  he  gives  the  amount,  does  not  affect  it  so 

^  Kelly  V.  Pajrne,  18  Ala.  371 ;  Preston  *  Jones  on  Mortgages,  §  822. 

V.Ellington,  74  Ala.  133.    And  see  Turner  ^  Cordova  v.  Hood,   17  Wall.  1 ;  Al- 

V.  Homer,  29  Ark.  440 ;  Bemays  v.  Feild,  dridge  v.  Dann,  7  Blackf.  S49,  41  Am. 

29  Ark.  218;  White  p.  Williams,  1  Paige,  Dec.   224;  Reeder  v.  Nay,  95  Ind.  164; 

502;  Hallock    v.   Smith,  3  Barb.   267;  Dibrell  v.  Smith,  40  Tex.  447 ;  Brooks  r. 

Lindaey  v.  Bates,  42  Miss.  397.  Young,  60  Tex.  32 ;  Joiner  v,  Perkins,  59 

'  Young  r.  Hawkins,  74  Ala.  370.  Tex.  300;  Hicks  v.  Morris,  57  Tex.  658; 

*  Preston  v.  Ellington,  74  Ala.  133.  Flanagan  v.  Cnsbman,48  Tex.  241  ;  Roh- 

*  Jones  on  Mortgages,  §  822.  ertson  v,  Gnerin,  50  Tex.  317 ;  Johnson  v. 
^  Wooters  v.  Hollingswortb,  58  Tex.  Townsend,  77  Tex.  639, 14  S.  W.  Rep. 

371 ;  Salmon  v.  Downs,  55  Tex.  243.  233  ;  Walker  v,  Struve,  70  Ala.  167.    . 
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long  as  the  original  consideration  remains ;  ^  and  that  it  is  imma- 
terial to  whom  the  acknowledgment  of  the  debt  is  made,  when 
this  is  done  at  the  request  of  the  vendor.^ 

Even  the  giving  of  a  new  note  or  bond  to  the  vendor  by  a  pur- 
chaser from  the  first  vendee,  if  expressed  to  be  for  the  purchase- 
money  of  the  land,  is  regarded  as  a  mere  substitute  for  the  origi- 
nal note  or  bond,  and  not  an  independent  security  ; '  even  though 
the  new  note  be  executed  not  only  by  the  purchaser,  but  also  by 
a  surety.* 

But  if  the  original  note  or  bond  be  cancelled,  and  a  new  one 
given  to  another  person,  the  lien  is  lost;^  and  a  verbal  agree* 
ment  by  all  the  parties  that  the  lien  should  be  retained  does  not 
save  it.  And  so,  if  there  be  a  compromise  and  settlement  of  the 
original  notes,  and  a  complete  novation  of  the  contract,  the  lien 
is  lost.* 

The  lien  is  not  lost  by  obtaining  a  judgment  for  the  purchase^ 
money,  or  upon  a  note  for  the  amount  of  such  purchase-money.^ 
At  most,  the  obtaining  of  judgment  can  only  be  regarded  as  a 
circumstance  bearing  upon  the  question  whether  there  was  a 
vraiver  or  not,®  But  the  lien  is  waived  by  obtaining  a  judgment 
for  the  purchase-money  together  with  a  claim  for  the  price  of 
personal  property,  if  the  two  claims  are  so  mingled  together  as 
to  render  it  impossible  to  determine  how  much  of  the  judgment 
represents  the  price  of  the  land  and  how  much  the  value  of  the 
personal  property.®  The  lien  may  also  be  waived  by  taking  a 
new  note  for  a  balance  due  on  the  original  notes,  and  including 
also  other  indebtedness.^^ 

I  Franch  v,  Dickey,  8  TeoD.  Ch.  SOS ;  v.  CoDoyer,  25  IlL  309,  314.    So  held,  also, 

Neese  v.  Riley,  77  Tex.  348, 14  S.  W.  Rep.  in  Texas,  when  additional  secaritj  was 

65 ;  Hicks  v.  Morris,  57  Tex.  658 ;  Wjnn  giyen.    Jackson  v.  Hill,  39  Tex.  493. 

V.  Flannegan,  25  Tex.  778 ;  Rohertaon  p.  •  WOliams  v.  McCarty,  74  Ala.  295,  6f 

Guerin,  50  Tex.  317 ;  Ellis  v.  Singletaiy,  Ala.  174;  Sims  v,  Sampey,  64  Ala.  230» 

45  Tex.  27  ;  Acton  v.  Waddington,  46  N.  68  Ala.  588  ;   Cnmmings  v.  Moore,  61 

J.  £q.  161,  18  Atl.  Rep.  356.  Miss.  184. 

*  Hamilton  v.  Gilbert,  2  Heisk.  680;  ?  Bams  r.  Griffin,  24  Grant's  Cb.  451 ; 
Nichols  V.  Gloyer,  41  Ind.  24.  Tn  n  Perdne,  2  N.  Bank.  R.  183 ;  Ball  r. 

•  Boyd  V,  Jackson,  82  Ind.  525,  526 ;  Hill,  48  Tex.  634 ;  Grayes  v.  Coutant,  31 
Cummings  p.  Moore,  61  Miss.  184 ;  Ponns  N.  J.  Eq.  763 ;  Waldrom  v.  Zacfaarie,  54 
V.  Gartman,  29  Miss.  133 ;  Cox  v.  Romine,  Tex.  503. 

9  Gratt.  27.  *  Dubois  v.  Hall,  43  Barb.  26. 

«  Ellis  V.  Singletary,  45  Tex.  27,  37 ;  *  Clark  v,  Siilson,  36  Mich.  482. 

Slaughter  r.  Owens,  60  Tex.  668.  ^  Wasson  v,  Davis,  34  Tex.  159, 165, 

<  Hnriock  r.  Smith,  39  Md.  436 ;  Phelpa 
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Whether  a  new  note  or  bond  ia  to  operate  as  payment  de- 
pends wholly  upon  the  intent  of  the  parties ;  and,  when  so  in- 
tended, the  lien  will  fall  with  the  note  or  bond  surrendered.^ 

If  the  lien  debt  be  once  paid,  whether  by  a  new  obligation  or 
in  any  other  manner,  the  lien  cannot  afterwards  be  revived  to 
the  prejadice  of  third  persons  by  any  agreement  between  the 
debtor  and  creditor  that  the  lien  shall  be  considered  as  still 
existing.^ 

A  sale  of  the  land  upon  execution,  under  a  judgment  for  the 
debt,  is  inconsistent  with  any  claim  of  lien  upon  the  land,  and 
negatives  or  waives  such  a  claim.^ 

IV.  The  Remedy. 

1099.  When  the  debt  is  barred,  the  vendor's  lien  cannot  be 
enforced.  But  the  remedy  continues  so  long  as  an  action  can 
be  maintained  for  the  recovery  of  the  purchase-money.^  It  exists 
solely  in  the  debt,  and  is  a  mere  remedy  or  security  for  this ;  the 
lien  is  barred  by  the  same  lapse  of  time  that  bars  the  debt.^ 
Moreover  this  lien  ^*  has  no  existence  until  it  has  been  declared  to 
exist  by  a  court  of  equity ; "  ^  it  is  not  an  estate  in  the  land,  but 
18  a  charge  or  right  which  has  its  inception  only  when  the  bill  to 
enforce  it  is  filed."  It  is  in  fact  only  a  money  demand  which  may 
be  enforced  against  the  land  in  the  hands  of  the  vendee,  or  any 
one  else  having  proper  notice  of  its  existence ;  ^  and  if  the  debt  is 
gone  before  the  lien  is  established,  there  can  be  nothing  to  estab- 

1  Mnmy  v.  Witte,  16  S.  C.  504 ;  Adger  682.     Contra,  BizzeU  v.  Nix,  60  Ala.  281, 

r.  PriDgle,  11  S.  C.  527.  31  Am.  Rep.  38,  Manning,  J.,  diawnting ; 

*  Baok  V.  Bradlej,  15  Lea,  279.  Flinn  v.  Barber,  61  Ala.  530 ;  Moreton  v. 
*aarki;.Stilflon,36Mich.482;  Yoote  Harrison,  1   Bland,  491  ;   Linthicum   v. 

V.  M'Creary,  2  Blackf.  243;  Nntter  v.  Tapscott,  28  Ark.  267;  Waddell  v.  Car- 

Foncb,  86  iDd.  451 ;  Dickason  v.  Eby,  73  lock,  41  Ark.  523 ;  Stephens  v.  Shannon, 

Mo.  133 ;  Ont ton  V.  Mitchell,  4  Bibb,  239 ;  43  Ark.  464;  Slett  v.  CoUins,  103  III. 

Grubb  r.  Crane,  5  lU.  153;  McArthnr  v.  74. 

Porter,  1  Ham.  99.  *  Linthicnm  v.  Tapscott,  28  Ark.  267 ; 

*  Acton  p.  Waddington,  46  N.  J.  Eq.  Fain  o.  Inman,  6  Heisk.  5, 19  Am.  liep. 
H»  18  Atl.  Bep.  356 ;  GraTes  9.  Contant,  577  ;  Jones  v.  Ragland,  4  Lea,  539 ;  Ste- 
31 N.  J.  £q.  763.  phens  v.  Shannon,  43  Ark.  464. 

*  Trotter  p.  Erwin,  27  Miss.  772 ;  Ball  ^  Stephens  v.  Shannon,  43  Ark.  464  ; 
V.  HiU,  48  Tex.  634 ;  Fitschki  v.  Anderson,  WaddeU  v.  Carlock,  41  Ark.  523. 

49  Tex.  1 ;  Borst  v.  Corey,  15  N.  Y.  505  ;  >  Messmore  v.  Stephens,  83  Ind.  524 ; 
^bite  p.  Blakemore,  8  Lea,  49,  per  Martin  v.  Canble,  72  Ind.  67;  Natter  v. 
Cooper,  J. ;  Rindge  p.  Oliphint,  62  Tex.    Foach,  86  Ind.  451. 
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§  1101.]         qbantob's  or  vendob's  implied  uem. 

The  fact  that  the  holder  of  a  note  given  for  the  purchase- 
money  has  procured  its  allowance  against  the  estate  of  the  de- 
ceased vendee,  is  no  obstacle  to  the  enforcement  of  a  vendor's 
lien  against  the  land  itself  in  the  hands  of  a  devisee.^ 

In  some  States  a  different  doctrine  of  the  nature  of  the  lien 
prevails  under  which  the  lien  is  enlarged,  and  made  more  like 
that  which  exists  under  the  civil  law.  It  is  declared  to  arise  and 
exist  at  the  time  of  the  sale,  and  to  result  from  the  sale  on  credit 
without  other  security,  regardless  of  the  subsequent  inability  of 
the  purchaser  to  pay,  or  of  failure  to  compel  him  to  do  so  by  suit 
at  law.^ 

1101.  Parties  to  bill  to  enf oroe  lien.  —  The  vendor's  lien  upon 
the  death  of  the  vendor  follows  the  debt,  and  may  be  enforced 
by  the  person  entitled  to  enforce  the  debt  itself.^  A  specific 
bequest  of  the  claim  for  the  purchase-money  carries  the  lien  with 
it.^  Ordinarily  the  right  to  enforce  the  lien  after  the  death  of 
the  vendor  belong  to  the  personal  representative.'^  When  lands 
are  sold  by  an  administrator  under  an  order  of  court,  the  right 
to  enforce  the  lien  for  the  purchase-money  ordinarily  belongs  to 
him;^  but  when  the  sale  is  made  for  the  purpose  of  division 
among  the  heirs,  who  are  the  beneficiaries,  and  the  existence  of 
debts  or  other  necessity  for  an  administrator  is  not  shown,  the 
heirs  may  maintain  a  bill  in  their  own  names  to  enforce  the 
lien.^ 

In  a  bill  by  the  assignee  of  a  note  or  bond  given  for  purchase- 
money,  the  assignor  is  not  a  necessary  party,  and  the  assignee 
need  not  state  when  the  assignment  was  made.^ 

If  the  vendor  has  transferred  a  part  of  the  notes  taken  for  pur- 
chase-money, the  holders  should  be  made  parties  to  the  vendor's 
suit  to  foreclose  the  lien,  in  a  State  where  the  assignee  can  en- 
force the  lien,  else  he  will  not  be  bound  by  the  judgment.®  To  a 
bill  by  a  transferee  of  a  note  for  the  purchase-money  to  enforce 
the  lien,  the  vendor's  wife,  who  did  not  join  in  the  deed  to  release 

1  Edmonson  v.  FhillipB,  73  Mo.  57.  Dayhuff,  81  111.  49d ;  Hobbard  v.  Clark 

^  White  V.  Downs,  40  Tex.  225.  (N.  J.),  7  Atl.  Rep.  26. 

>  2  Story  £q.  Jar.  §  1227.  ^  Knight  v.  Blanton,  51  Ala.  333. 

«  Tieman  v.  Beam,  2  Ohio,  383,  386,  ?  Knight  v.  Blanton,  51  Ala.  333. 

15  Am.  Dec.  557 ;  Lavender  r.  Abbott,  30  ^  Kirk  v.  Sheets,  90  Ala.  504, 7  So.  Rep. 

Ark.  172.  736. 

«  2  Story  Eq.  Jnr.  §  789 ;  Dayhuff  v.  *  Glase  r.  Watson,  55  Tez.  563 ;  Yoaog 


V.  Hawkins,  74  Ala.  370. 
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her  dower,  is  not  a  proper  party,  when  the  bill  recognises  her 
inchoate  right  of  dower,  and  seeks  no  relief  against  her.  She 
has  in  such  case  no  interest  in  the  suit,^ 

The  administrator  of  a  deceased  vendee,  haying  no  interest  in 
the  land,  is  not  generally  a  necessary  party  to  a  suit  to  enforce 
the  lien,^  though  a  proper  party.'  His  heirs  at  law  or  devisees 
are  necessary  parties.^  His  widow,  having  a  contingent  interest 
in  the  surplus,  is  a  proper  party .^  But  after  a  sale  of  the  land 
by  the  vendee's  administrator  in  his  official  capacity  to  one  who 
had  notice  of  the  lien,  who  is  made  a  party  to  the  bill,  it  is  not 
necessary  to  join  the  heirs.^ 

Subsequent  purchasers,  mortgagees,  and  other  holders  of  liens 
in  the  property  should  be  made  parties  defendant  to  the  suit,  or 
they  will  not  be  bound."^ 

The  husband  of  a  vendee,  to  whom  the  land  has  been  trans- 
ferred, creating  in  her  a  statutory  separate  estate  under  the  laws 
of  Alabama,  is  a  proper  party  defendant  to  a  bill  to  enforce  the 
lien,  on  account  of  the  interest  which  he,  as  husband  and  trustee, 
has  in  the  rents  and  income  of  the  land.' 

If  the  vendor's  lien  is  upon  an  undivided  interest  of  a  tenant 
in  common  in  land,  a  person  holding  a  mortgage  on  the  interest 
of  the  other  tenant  in  common  is  neither  a  necessary  nor  a  proper 
party  to  a  bill  to  enforce  the  lien.^ 

A  mere  tenant  or  agent  in  possession  of  the  land,  but  having 
no  interest  in  it,  is  not  a  proper  defendant.^^ 

^  Sinifl  V.  Nat.  Commercial  Bk.  73  Ala.  admiDistration.    Moore  v.  Alexander,  81 

248.  Ala;  509,  8  So.  Rep.  199. 

<  Edwards  v.  Edwarda,  5  Heisk.  123;  *  Edwards  v.  Edwards,  5  Heisk.  123. 

M'Kay  v.  Green,  3  Johns.  Ch.  56 ;  Bal-  *  Thornton  o.  Neal,  49  Ala.  590. 

lard  V.  Carter,  71  Tex.  161,  9  S.  W.  Rep.  ^  Carter  v.  Attowaj,  46  Tex.  108 ;  Tur* 

92.  ner    v.  Phelps,  46  Tex.  251;  PaviB  v. 

>  Lord  V.  Wilcox,  99  Ind.  491 ;  Chap-  Rankin,  50  Tex.  279 ;  Robinson  r.  Black, 

man  v.  Peebles,  84  Ala.  283,  4  So.  Rep.  56  Tex.  215;  Foster  v.  Powers,  64  Tex. 

273.  247 ;  Andrews  r.  Key,  77  Tex.  35,  13  S. 

*  Jackion  v.  Hill,  39  Tex.  493  ;  Owen  W.  Rep.  640 ;  Pierce  r.  Moreman  (Tex.), 

V.  Bankhead,  76  Ala.  143.    And  see  Con-  20  S.  W.  Rep.  821.  Otherwise  in  WettTir- 

Tene  v.  Sorley,  39  Tex.  515.    In.  some  ginia :  Moreland  v.  MeU,  24  W.  Va.  119, 

States,  however,  the  administrator  is  re-  49  Am.  Rep.  246. 

garded  as  a  necessary  party ;  for  there  >  Sims  v.  Nat.  Commercial  Bk.  73  Ala. 

may  be  a  deficiency,  in  which  case  the  ad-  248. 

ministrator  is  liable  to  a  judgment ;  or  *  Dngge  v,  Stnmpe,  73  Mo.  513. 

there  may  be  a  sorplns,  in  which  case  the  i^  Milner  v.  Ramsey,  48  Ala.  287 ;  Reed 

administrator  is  entitled  to  reoeiye  it  for  r.  Gregory,  46  Miss.  740. 
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{§  1101  a,  1102.]      GMAXTOk'S  OB  TKMDOB^S  IMPUED  USX. 

The  original  vendee,  who  has  parted  with  all  his  interest  in 
the  land,  is  not  an  indispensable  party  .^ 

A  person  claiming  a  title  paramount  to  the  lien  cannot  be  made 
a  party  to  the  bill  for  the  purpose  of  litigating  his  title  in  the 
foreclosure  suit.  The  rule  is  analogous  to  that  which  prevails  in 
relation  to  adverse  claimants  in  suits  to  foreclose  mortgages.' 
But  this  rule  is  confined  to  such  adverse  claims  of  title  as  were 
derived  from  the  vendor  or  vendee  anterior  to  the  purchase,  or 
from  a  stranger  either  prior  or  subsequent  thereto.  Therefore  a 
purchaser  at  a  tax-sale,  made  after  the  right  to  a  vendor's  lien 
accrued,  may  be  properly  joined  as  a  party  defendant.^ 

1101  a.  Upon  the  death  of  a  vendor  who  has  taken  a  note 
for  the  pnrohaee-money,  the  title  to  it  vests  in  his  executor  or 
administrator,  who  may  indorse  and  deliver  it  to  whom  he  may 
please,  or  he  may  bring  suit  upon  it  anywhere  in  the  world  with- 
out taking  out  letters  of  administration  in  the  jarisdiction  wherein 
the  debtor  resides.  Though  the  vendor  resided  at  the  time  of  his 
death  in  a  different  State  from  that  in  which  the  land  is  situated, 
his  executor  appointed  in  the  State  of  his  residence  may  sue  to 
assert  a  vendor's  lien  in  the  State  where  the  land  is  situated,  with- 
out procuring  letters  testamentary  there.  Whether  he  indorses 
it,  or  does  not,  its  proceeds  or  the  note  itself  is  home  assets,  sub- 
ject exclusively  to  home  distribution  under  the  law  of  the  domi- 
cile.* 

1102.  The  bill.  —  A  bill  to  enforce  a  vendor's  lien  should  be 
brought  in  the  county  where  the  land  is  situated,  though  the 
defendant  is  not  a  resident  of  that  county,^  and  should  contain  a 
sufficient  description  of  the  land  upon  which  it  is  sought  to  en- 
force it,  to  enable  the  court  to  render  an  effectual  decree  of  sale.^ 

1  Datre  v.  Ause,  5  Ala.  173;  Wilkin-  Tex.   484;    Banghertj   v.  EaBtbnm,  74 

ton  V.  May,  69  Ala.  33.  Tex.  68,  11  S.  W.  Rep.  1053;  Daniel  v. 

a  lUndlo  v.  Boyd.  73  Ala.  282,  283  ;  Watson,  72  Tex.  642, 10  S.  W.  Rep.  797 ; 

Fisher  v,  Abney,  69  Tex.  416,  9   S.  W.  Thompson  v.  Sheppard,  85  Ala.   611,5 

Rep.  321 ;  Jones  on  Mortgages,  §  1440.  So.  Rep.  334  ;  Brown  v.  McEee,  80  Tex. 

»  Randle  r.  Boyd,  73  Ala.  2^,  283;  594,   16   S.   W.  Rep.  435;    Wattois  v. 

Karle  v,  Mar.\,  80  Tvx.  39,  15  S.  W.  Rep.  Parker  (Tex.),  19  S.  W.  Rep.  1022.    As 

595.    See  Jones  on  Mortgages,  §§  1440,  to  effect  of  including  land  excepted  from 

1 445.  the  conveyance,  see  Nass  v.  Chadwick,  70 

«  Qtddings  v.  Green,  48  Fed.  Rep.  489.  Tex.  157,  7  S.  W.  Rep.  828.    A  descrip- 

^  Joiner  v,  Perkins,  59  Tex.  300.  tion  which  with  reasonable  certainty  for- 

*  Long  V.  Pace,  42  Ala.  495 ;  Williams  nishes  the  means  of  identification  ia  soffi- 

V.  Roe,  59  Ala.  629 ;  Alford  v.  Wilson,  62  cient.    Necly  v.  Goodwin,  91  Ala.  €04,  8 

50  So.  Rep.  344. 


THE  BEHEDY.  [§  1102  a. 

• 

It  Bhonld  allege  a  debt  due  for  the  parcliase-money,  in  whole  or 
in  part,  of  the  real  estate  described,  and  that  such  debt  remains 
due  and  unpaid.^  It  should  allege  a  conveyance  of  the  land.' 
It  should  allege  the  contract  of  sale  under  which  the  conveyance 
was  made  with  reasonable  certainty,  the  consideration  to  be  paid, 
and  the  time  when  payment  was  to  be  made ;  and  these  should 
be  clearly  proved.^  The  bill  cannot  be  maintained  where  the 
allegation  is  that  a  balance  of  the  purchase-price  was  to  be  paid 
in  *^  five  or  six  years,"  and  the  evidence  tends  to  show  that  it  was 
to  be  paid  in  six  or  seven  years,  and  the  terms  of  the  contract 
were  shown  only  by  casual  admissions  of  the  purchaser,  and  were 
unreasonable  in  themselves.^ 

1102  a.  Defences.  —  The  vendee  cannot  allege  defects  in  the 
title  as  a  defence  to  the  bill  unless  he  has  been  evicted.  He  must 
look  to  his  covenants.^  In  case,  however,  the  sale  was  induced 
by  fraud,  and  the  vendor  is  insolvent,  the  vendee  may  by  cross- 
bill set  up  the  fraud; *  and  in  case  there  was  a  covenant  of  seizin 
by  one  who  had  no  title,  a  right  of  action  arises  as  soon  as  the 
covenant  was  made,  and  no  eviction  is  necessary  to  enable  the 
vendee  to  avail  himself  of  this  defence.^ 

A  bill  to  enforce  a  lien  against  a  purchaser  holding  the  ven- 
dor's deed  with  warranty  is  devoid  of  equity  when  its  averments 
show  that  the  purchaser  has  suffered  damages  by  reason  of  an 

1  Lord  r.  Wilcox,  99  Ind.  491 ;  Eellj  «  Waterfield  o.  Wilber,  64  Mich.  642, 

r.  Karnier,  81  Ala.  500,  2  8o.  Rep.  164.  31  N.  W.  Rep.  553. 

Tbough  the  biU  alleges  that  the  purchase-  '  Leird  v.  Abeniathy,  10  Heisk.  626  ; 

iDoney  was  never  paid,  if  the  deed  is  an-  Cohen  v.   Woollard,  2  Tenn.  Ch.  686 ; 

nexed  or  made  part  of  the  bill,  and  the  Burks  v.  Burks  (Ky.),  14  S.  W.  Rep.  686  ; 

deed  recites  the  payment  of  the  purchase-  Cooper  v.  Singleton,  19  Tex.  260 ;  Carson 

money,  the  recitals  in  the  deed  are  snffi>  v.  Kelley,  57  Tex.  379 ;  Fagan  v,  McWhir- 

cient  evidence  of  payment,  in  the  absence  ter,  71  Tex.  567,  9  S.  W.  Rep.  677  ;  Earle 

of  proof  to  the  contrary.    Agnew  v,  Mc-  v.  Marx,  80  Tex.  39,  15  S.  W.  Rep.  595. 

Gill  (Ala.),  11  So.  Rep.  537.  In  Texas  it  is  held  that  it  is  a  defence  to 

'  Welch  V.  Hicks,  27  Ark.  292.    An  the  suit  that  the  vendor  has  no  valid  title 

allegation  that  the  conveyance  was  at  the  to  the   land.    Houston  v.    Dickson,    66 

request  of  the  purchaser  made  to  a  third  Tex.  79,  1  S.  W.  Rep.  375 ;  Palmer  v. 

person,  and  that  the  latter  knew  all  the  Chandler,  47  Tex.  335 ;  Haralson  v.  Lang- 

faetf,  is  sufficient  to  warrant  the  enforce-  ford,  66  Tex.  Ill,  18  S.  W.  Rep.  339. 

meat  of  the  vendor's  lien  against  him.  *  Lewis  v,  Cranmer,  36  N.  J.  £q.  124 ; 

*  Mowrey  v.  Yandling,  9  Mich.  39 ;  Or    by  answer.    Fleming  v.  Kerns  (W. 

Dunton  o.  Outhonse,  64  Mich.  419,  31  N.  Va ),  16  S.  E.  Rep.  600. 

W.  Rep.  411 ;  Bnllock  v,  Graham,  87  Ky.  '  Leird  v.  Abcrnathy,  10  Heisk.  626. 
120,  7  S.  W.  Rep.  889. 
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§  1102  &.]       gbantob's  or  vendob's  implied  lien. 

eyiction  under  an  ootstanding  paramount   title,  in  an  amount 
exceeding  the  amount  of  the  unpaid  purchase-money.^ 

When  some  of  the  notes  secured  by  it  are  not  due,  a  sale  can 
be  decreed  only  of  so  much  of  the  land  as  will  suffice  to  pay  the 
debt  then  accrued  and  the  costs  of  suit,  leaving  the  other  notes 
to  stand  as  a  lien  upon  the  remainder  of  the  land.^  It  is  erro- 
neous to  decree  a  sale  subject  to  the  lien  of  the  rei^aining  notes. 

^A  deficiency  in  quantity  furnishes  no  ground  of  defence.  But 
in  some  States,  if  the  purchase  was  induced  by  a  misrepresenta- 
tion as  to  quantity  or  as  to  the  boundary,  the  purchaser  may  re- 
scind the  contract,  or  at  his  option  have  an  abatement  in  the 
purchase-price;  and  this  defence  is  equally  available  to  the  pur- 
chaser whether  the  seller  knew  or  did  not  know  the  representa- 
tion he  made  was  false.  But  when  a  purchaser  defends  on  the 
ground  of  misrepresentations  by  the  vendor,  the  burden  of  proof 
is  on  defendant,  and  the  misrepresentations  are  not  established 
where  there  are  only  two  witnesses,  and  their  testimony  is  diamet- 
rically opposed.* 

The  defendant  may  set  ofiE  any  legal  demands  existing  in  his 
favor  against  the  complainant  at  the  time  the  suit  is  begun  on 
which  he  might  maintain  an  action  in  his  own  name.^ 

1102  (•  The  Decree.  —  Equity  wril  enforce  a  lien  for  purchase- 
money,  but  it  will  not  vacate  a  transfer  because  the  purchase- 
money  has  not  been  paid.  The  action  to  enforce  the  lien  is  in 
affirmance  of  the  transfer,  and  the  decree  in  such  an  action  orders 
the  property  to  be  sold,  or  so  much  of  it  as  may  be  necessary  to 
discharge  the  lien.^ 

A  vendor  having  liens  upon  separate  parcels  of  land,  sold  to  the 
same  vendee  at  different  times,  cannot  have  a  decree  for  the 
aggregate  amount  of  the  liens,  and  for  the  sale  of  all  the  land  to 
satisfy  it ;  but  the  decree  must  be  for  the  sale  of  each  tract  for 
the  amount  due  upon  it  specifically.  The  lien  is  distinct  for  each 
parcel.® 

The  decree  may,  as  in  case  of  a  decree  of  sale  in  a  suit  to  fore- 

1  Kingsbury  v.  Milner,  69  Ala.  502.  Rep.  682 ;  Fleming  r.  Kerns,  (W.  Ya.),  16 

3  §§  1600-1506 ;  Emison  v.  Risque,  9  S.  E.  Rep.  600. 

Bush,  24 ;  Burton  v.  McKinnej,  6  Bush,  *  Weaver  o.  Brown,  87  Ala.  533,  6  So. 

428.  And  see  Codwise  v.  Taylor,  4  Sneed,  Rep.  354. 

346.  &  Perkins  v.  U.  S.  Electric  Light  Co.  16 

'  Joseph  V.  Seward,  91  Ala.  597,  8  So.  Fed.  Rep.  513,  per  Wallace,  J. 

«  Edwards  v.  Edwards,  5  Heisk.  123. 
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THE  BEMEDT.  [§  11  OS. 

close  a  mortgage,  allow  a  time  for  redemption  before  the  sale ; 
and  if  by  statute  a  time  for  redemption  after  sale  is  allowed  in 
case  of  a  sale  under  foreclosure  of  a  vendor's  lien,  the  decree 
should  not  direct  a  delivery  of  the  deed  till  such  time  has  passed.^ 

After  a  foreclosure  sale  to  enforce  a  vendor's  lien,  the  purchaser 
may  have  a  writ  of  assistance  to  enable  him  to  obtain  possession, 
just  as  a  purchaser  under  a  sale  to  foreclose  a  mortgage  may  have 
such  a  writ.^ 

1103.  Judgment  for  balance  of  debt.  —  A  judgment  decree- 
ing a  sale  of  land  to  satisfy  the  lien  may  provide  that  an  exe- 
cution shall  issue  for  the  balance  of  the  debt  not  satisfied  by  the 
sale,  if  such  a  practice  prevails  in  other  similar  cases,  such,  for 
instance,  as  in  case  of  a  sale  under  a  mortgage.^  But  a  personal 
judgment  will  not  be  entered  against  the  vendee's  assignee,  unless 
he  has  entered  into  a  valid  and  binding  agreement  to  pay  the 
debt.^  The  allegations  of  the  bill  should  be  framed  to  show  a  per- 
sonal liability,  and  should  demand  a  personal  judgment.^ 

Even  if  the  plaintifiE  proves  not  to  be  entitled  to  a  judgment  in 
rem^  he  is  usually  entitled  to  a  judgment  in  personam,  if  the  allega- 
tions and  the  evidence  are  sufficient  to  authorize  such  a  judgment.^ 
In  some  States  a  judgment  for  any  deficiency  there  may  be  after 
a  sale  cannot  be  awarded  in  the  first  instance,  but  the  court  must 
ascertain  the  deficiency  after  the  sale,  and  then  order  execution 
thereforJ 

The  jurisdiction  of  a  court  of  equity  having  once  attached  under 

^  Webber  9.  Mackey,  4  Bradw.  458;  chaser  has  agreed  to  pay  the  vendor ;  and 

Wade  p.  Greenwood,  2  Rob.  474,  40  Am.  the  money,  as  collected,  shall  be  applied  to 

Dec  759.  the  payment  'of  the  instalments  due  the 

In  TeanMsee  it  is  prorided  by  statute  vendor.    Whether  the  land  is  all  sold,  or  is 

that  the  vendor  of  land,  as  each  payment  sold  in  parcels,  the  defendant  shall  have 

of  the  parchase-money  hecomes  due,  may  the  right  of  redemption,  as  in  other  cases, 

bring  his  snit  to  enforce  his  lien  as  vendor,  Code  1 882,  §§  4306-4309. 

and  may  have  so  much  of  the  land  sold  aa  >  Wiley  v.  Carlisle,  93  Ala.  237,  9  So. 

may  be  necessary  to  pay  the  money  then  Rep.  288. 

dae,  and  that  the  snit  shall  be  retained  in  <  Alford  r.  WQson,  62  Tex.  484 ;  Fisher 

court,  and,  as  each  of  the  payments  be-  i;.  Brown,  24  W.  Va.  718. 

comes  due,  the  court  shall  direct  a  suffi-  «  Fisher  o.  Brown,  24  W.  Va.  713 ;  Bates 

cient  quantity  of  the  land  to  be  sold  to  v.  Childers,  4  N.  M.  347,  20  Fac  Rep.  164. 

latiffy  the  same.  6  Bullock  v,  Graham,  87  Ky.  120,  7  S. 

If  the  land  cannot  be  divided  without  W.  Rep.  889. 

great  injury  to  the  parties,  or  if  the  ven-  ^  Bullock  v.   Graham,  87  Ky.  120,  7 

dee  10  direct,  the  court  shall  order  it  all  S.  W.  Rep.  889. 

to  be  sold  at  one  time,  making  the  pay-  ?  Baker  v.  Yonng,  90  Ala.  426,  8  So. 

ments  to  foU  due  at  such  times  as  the  pur-  Rep.  59. 
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§§  1108  a,  1104.]    gbantob's  ob  vemdob's  implied  lien. 

a  bill  properly  filed  to  enforce  a  vendor^s  lien,  the  court  vill  make 
its  jurisdiction  effectual  for  the  purposes  of  complete  relief  by 
removing  any  impediment  to  the  enforcement  of  the  lien,  such  as 
a  cloud  on  the  title.^ 

1103  a.  Attomey*8  fees  can  be  recovered  in  a  suit  in  equity 
to  enforce  a  vendor's  lien,  in  case  there  was  a  stipulation  for  the 
payment  of  such  fees  in  the  notes  or  other  obligations  taken  for 
the  purchase-money.* 

The  rule  is  the  same  as  that  which  applies  to  like  stipulations 
in  mortgages.* 

1104.  Marshalling  assets.  —  When  land  subject  to  a  vendor's 
lien  is  subsequently  mortgaged  to  one  who,  in  good  faith  and  with- 
out notice  of  the  lien,  pays  a  valuable  consideration  for  his  title, 
he  acquires  a  priority  over  the  vendor,  and  is  entitled  to  have  his 
claim  satisfied  in  preference  to  the  claim  of  the  vendor  for  the 
unpaid  purchase-money.  But  if  the  mortgagee  has  also  security 
for  his  claim  upon  other  real  or  personal  property,  he  may  be  com- 
pelled in  equity  to  exhaust  his  remedy  upon  such  security  before 
resorting  to  the  lands  affected  by  the  vendor's  lien ;  and  if  any 
part  of  the  personal  security  be  wasted  or  misapplied  through  bis 
fault  or  negligence,  he  must  bear  the  loss.^ 

As  a  general  rule,  upon  the  decease  of  the  vendee,  his  heir  or 
devisee  is  entitled  to  have  the  unpaid  purchase-money  paid  out  of 
the  personal  property.^ 

^  Johnston  p.  Smith,  70  Ala.  106.  conacienee  require,  and  withoat  the  pa/- 

*  Johnson  r.  Dumer,  88  Ala.  580.  7  So.  ment  of  which  the  vendor  does  not  receive 

Rep.   245,  per  Clopton,  J.,  saying :  "  In  the  f uU  consideration  money  agreed  to  be 

such  case,  the  attorney's  fees  constitute  a  paid." 

part  of  the  debt  which  the  vendor  is  en-  *  See  Jones  on  Mortgages,  §  1606. 

titled  to  recover  of  the  vendee.    In  equity,  *  Gordon  r.  Bell,  50  Ala.  213. 

the  promise  to  pay  attorney's  fees,  in  the  ^  Wright  v»  Hoi  brook,  32  N.  Y.  587; 

event  of  a  suit  to  enforce  the  payment  of  Lamport  r.  Beeman,  34  Barb.  239 ;  Lir- 

the  purchase-money,  is  apart  of  the  con-  ingston  v,   Newkirk,  3  Johns.  Ch.  313; 

sideration  agreed  to  be  paid  for  the  lands,  Warner  v.  Van  Alstyne,  3  Paige,  513 ; 

the  payment  of  which  equity  and  good  Sutherland  v.  Harrison,  86  111.  363. 
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CHAPTER  XXIV. 

THE  vendee's  implied  LIEN  FOB  PUBGHASE-MONBY. 

1106.  Money  paid  by  a  Tendee  of  land  prematurely,  or 
before  receiving  a  oonveyance,  is  a  charge  upon  the  estate  in 
the  hands  of  the  vendor,  or  in  the  hands  of  his  grantee  with 
notice.^  And  so,  if  a  purchaser  makes  a  deposit  on  account  of  the 
parchase-money,  at  the  time  of  executing  an  agreement  of  pur- 
chase, which  is  not  completed  because  the  vendor  is  unable  to  give 
a  good  title,  the  purchaser  has  a  lien  upon  the  land  for  the  money 
80  paid.^  ^*  There  can  be  no  doubt,  I  apprehend,**  says  Lord 
Cran  worth,^  ^^  that  when  a  purchaser  has  paid  his  purchase-money, 
though  he  has  got  no  conveyance,  the  vendor  becomes  a  trustee  for 
him  of  the  legal  estate,  and  he  is  in  equity  considered  as  the  owner 
of  the  estate.  When,  instead  of  paying  the  whole  of  his  purchase- 
money,  he  pays  a  part  of  it,  it  would  seem  to  follow,  as  a  neces- 
sary corollary,  that  to  the  extent  to  which  he  has  paid  his  purchase- 
money,  to  that  extent  the  vendor  is  a  trustee  for  him ;  in  other 
words,  that  he  acquires  a  lien,  exactly  in  the  same  way  as  if,  upon 
the  payment  of  part  of  the  purchase-money,  the  vendor  had  exe- 
cuted a  mortgage  to  him  of  the  estate  to  that  extent.  It  seems 
to  me  that  that  is  founded  upon  such  solid  and  substantial  justice 

^  2  Story  £q.  §  1217 ;  Lane  v.  Ludlow,  gem  v.  Wheate,  1  W.  Bl.  123, 150;  Pajne 

6  Paige,  316,  R. ;  Chase  v.  Peck,  21  N.  Y.  v.  Atterboiy,  Harr.  Ch.  414;  Fonk  v. 
581,  585;  Wickman  v,  Robinson,  14  Wis.  McKeonn,  4  J.  J.  Marsh.  162;  Bibb  v, 
493, 80  Am.  Dec  789 ;  8maU  r.  Small,  16  Pratber,  1  Bibb,  313. 

S.  C.  64 ;  Cooper  v.  Merritt,  30  Ark.  686 ;  In  Galifomia  and  Vorth  and  Soath  Ba- 

Stewart  v.  Wood,  63  Mo.  252 ;  Brown  v,  kota  it  is  provided  that  one  who  pays  to 

East,  5  Mon.  405, 407 ;  Shirley  r.  Shirley,  the  owner  anj  part  of  the  price  of  real 

7  Blackf.  452 ;  Galbraith  v.  ReeTes,  82  Tex.  property,  under  an  agreement  for  the  sale 
357, 18  8.  W.  Rep.  696.  thereof,  has  a  special  lien  npon  the  prop- 

^  Bams  p.  Griffin,  24  Grant  Ch.  451 ;  erty,  independent  of  possession,  for  snch 

Dtnn  V.  Grant,  5  De  G.  &  S.  451 ;  Turner  part  of  the  amount  paid  as  he  may  be 

r.  Marriott,  L.  R.  3  Esp.  744.  entitled  to  recover  back  in  case  of  a  failure 

s  Rose  V,  Watson,  10  H.  L.  Cas.  672.  of  consideration.    Civil  Code  Cal.  1872, 

And  see,  also,  Wythes  9.  Lee,  3  Drew.  396;  §  3050;  Dakota  Codes  1883,  {  1805  of 

Cator  V.  Pembroke,  1  Bro.  C.  C.  301 ;  Bur-  Civ.  Code. 
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that,  if  it  is  true  that  there  is  no  decision  affirming  that  principle, 
I  rejoice  that  now,  in  your  lordships'  house,  we  are  able  to  lay 
down  a  rule  that  may  conclusively  guide  such  questions  for  the 
future.  I  think,  however,  that  there  are  some  authorities,  which 
have  been  pointed  out,  which  have  established  that  rule  in  princi- 
ple if  not  in  terms.  Bat  I  think  it  is  unimportant  to  go  into  that, 
because  it  is  now  established,  and  will  from  henceforth  be  estab- 
lished as  a  very  sound  principle,  founded  on  solid  justice." 

1106.  When  a  purchaser  properly  declines  to  oomplete  a 
contract  of  sale,  it  seems  there  should  be  a  lien  for  the  purchase- 
money  paid  upon  it  wherever  a  vendor's  implied  lien  exists.^  The 
lien  covers  interest  on  the  purchase-money  paid.^  If  the  pur- 
chaser has  assigned  his  contract,  his  assignee  has  a  lien  for  what 
has  been  paid.^  If  there. has  been  a  sale  and  conveyance  of  the 
land  in  the  first  place,  there  is  no  reason  why  the  lien  should  not 
arise  upon  a  resale  and  reconveyance  of  the  property.^  The  lien 
will  then  arise  from  the  conveyance  in  the  same  manner  as  it  arose 
upon  the  first  conveyance. 

If  a  purchaser  under  a  contract  by  a  married  woman  make  pay- 
ments upon  the  land,  and  she  refuses  to  convey  because  her  con- 
tract to  convey  is  not  binding  upon  her,  the  purchaser  has  a  charge 
upon  the  land  enforcible  in  equity.^  If  she  has  assigned  the 
vendee's  notes  for  deferred  payments,  the  assignee  has  an  equitable 
lien  upon  the  land  for  their  entire  amount,  and  not  merely  for  the 
consideration  paid  by  him  for  them,  since  his  recourse  against  the 
vendee  is  lost  by  her  wrongful  act.^ 

If  the  vendor  is  not  the  absolute  owner  of  the  estate,  the  pur- 
chaser's lien  exists  only  to  the  extent  of  the  vendor's  interest. 
Thus,  if  the  vendor  is  a  mortgagee  selling  under  a  power  of  sale, 
the  purchaser's  lien  for  the  deposit  or  part  payment  made  is  lim- 
ited to  the  interest  of  the  mortgagee  in  the  estate,  and  does  not 
exist  against  the  mortgagor.*^ 

1  See  §  191.  «  Felkner  v.  Tighe,  39  Ark.  357 ;  New- 

3  Bose  p.  Watson,  10  H.  L.  Cas.  672;  man  r.  Moore  (Ky,),  17  S.  W.  Rep.  740. 

Wythes  *;.  Lee,  3  Drew.  39$.  •  Newman  v,  Moore  (Ky.),  17  S.  W. 

>  Aberaman  Iron  Works  v,  Wickeus,  L.  Rep.  740. 

R.  4  Ch.  101.  7  Wythes  v.  Lee,  3  Drew.  396;  Fisher's 

*  Scott  v.  Griggs,  49  Ala.  185 ;  Napier  v.  Mortg.  4tli  ed.  p.  14a 
Jones,  47  Ala.  90.    See  Willis  v,  Searcj, 
49  Ala.  222. 
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CHAPTER  XXV. 

THE  VBNDOB'S  men   BY  CONTEACT  OR  BESEBVATIOK. 

L  Nature  and  extent  of  the  lien,  1107-1   11.  Transfer  and  enforcement  of  the  lien, 
1118.  I  1119-1130. 

I.  Nature  and  Extent  of  the  Lien. 

1107.  A  lien  by  contract  is  not  a  vendor's  lien.  The  inter- 
est of  a  vendor  who  has  given  an  ordinary  contract  or  bond  for 
the  sale  of  land,  but  retains  the  title  to  the  land  in  himself,  is 
often  spoken  of  in  the  cases  as  a  vendor's  lien ;  ^  but  it  is  con- 
ceived that  this  is  a  misuse  of  terms,  which  should  be  avoided  as 
leading  to  confusion.  There  is  a  fundamental  distinction  between 
a  vendor's  security  in  such*  case  and  the  lien  implied  by  law,  and 
properly  known  as  a  vendor's  lien.^  When  the  legal  title  re- 
mains in  the  vendor,  the  vendee  has  merely  an  equity  of  redemp- 
tion in  the  land,  and  no  act  of  his  can  possibly  affect  the  ven- 
dor's title ;  while,  in  case  of  a  mere  lien  in  the  vendor,  the  fee  is 
in  the  purchaser,  who  may  at  any  time  discharge  the  lien  by  con- 
veying the  land  to  a  bond  fide  purchaser  for  value.^  In  the  one 
case  the  vendor  has  a  lien  without  any  title,  and  in  the  other  he 
has  the  title .  without  any  occasion  for  a  lien.  His  title,  by  the 
terms  of  the  contract,- is  his  security ;  and  he  cannot  in  any  way 
be  divested  of  his  title,  except  the  vendee  fulfils  his  contract,  and 
by  that  means  becomes  entitled  to  a  conveyance.     As  already 

^  See,  of  recent  cases,  Sterens  v.  Chad-  spetb,  16  Ala.  348;  Sykes  v.  Betts,   87 

wick,  10  Kans.  406,  15  Am.  Rep.  348;  Ala.  537, 6  So.  Rep.  428 ;  WeUs  v.  Smith, 

Smith  V.  Rowland,  13  Kans.  245 ;  Neel  v.  44  Miss.  296 ;  Pitts  v.  Parker,  44  Miss. 

Claj,  48  Ala.  252;   HilU.  Grigsbj,  32  247;  Hutton  r.  Moore,  26  Ark.  382 ;  Hines 

Cal.  55.  p.  Perkins,  2  Heisk.  395 ;  White  r.  Blake- 

^  Lowery    v.  Peterson,  75    Ala.   109 ;  more,  8  Lea,  49 ;  Hale  v.  Baker,  60  Tex. 

Bankbead  v.  Owen,  60  Ala.  457;  Baker  217;  Ransom  v.  Brown,  63  Tex.  188; 

V.  Compton,  52  Tex.  252.  Reese  v.  Bnrts,  39  Ga.  565 ;  Shelton  v. 

s  Charcli  v.  Smith,  39  Wis.  492,  496,  Jones  (Wash.),  30  Pac.  Rep.  1061 ;  Hitt 

per  Lyon,  J.;    Sparks  v.  Hess,  15  Cal.  v.  Pickett  (Ey.),  11  S.  W. Rep.  9. 
186, 194,  per  Oh.  J.  Field;  DriYer  v.  Hod- 
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noticed,  the  relation  of  vendor  and  vendee  in  such  case  bean  a 
strong  similitude  to  that  of  mortgagee  and  mortgagor.  The  yen- 
dor,  having  the  title,  has  a  substantial  security  ;  having  no  title, 
he  has  by  implication  a  lien  in  name,  but  it  exists  only  in  name 
until  a  court  of  equity  has  given  it  force  by  a  decree.^  A  lien  by 
contract  ^'  has  none  of  the  odious  characteristics  of  the  vendor's 
equitable  lien."  ^ 

When  the  vendor  retains  the  legal  title,  the  interest  of  the 
purchaser  is  insecure,  unless  the  contract  of  purchase  be  recorded ; 
for  the  land  is  subject  to  sale  by  the  vendor,  and  subject  to  levy 
upon  execution  by  his  creditors.^ 

It  is  just  as  proper  to  call  a  mortgage  given  for  purchase- 
money  a  vendor's  lien  as  to  call  by  that  name  the  lien  of  one 
who  has  given  a  contract  to  sell,  but  retains  the  legal  title,  or 
who  has  reserved  a  lien  in  his  deed  of  conveyance. 

It  is  often  said  that  a  vendor's  lien  may  arise  as  well  before 
the  conveyance  as  after  it.^  But  the  same  courts  which  give  this 
name  to  the  lien  retained  by  a  vendor,  who  holds  the  legal  title 
as  security  for  the  performance  of  the  contract  of  sale,  generally 
proceed  to  point  out  the  differences  between  this  lien  and  that 
which  is  implied  upon  a  conveyance ;  and  inasmuch  as  the  only 
likeness  between  the  two  liens  is  in  their  both  securing  the  pur- 
chase-money, it  is  proposed,  in  treating  of  the  subject,  to  confine 
the  term  "  vendor's  lien  "  to  that  lien  which  is  in  equity  implied 
to  belong  to  a  vendor  for  the  unpaid  purchase-price  of  land  sold 
and  conveyed  by  him. 

Under  a  contract  for  the  sale  of  land  which  says  nothing 
about  a  reservation  in  the  deed  of  the  vendor's  lien,  or  about 
any  security  being  given  for  the  deferred  payments  of  purchase- 
money,  the  vendor  has  the  right  to  insert  in  his  deed  a  clause 
reserving  such  a  lien.^ 


^  "  It  IF,  in  short,  a  right  which  has  no  v.  Anders,  14  Ark.  628,  634,  60  Am.  Dec. 

existence  until  it  is  established  by  the  de-  551. 

cree  of  a  court  in  the  particular  case."  >  Bell  t;.  McDuffie,  71  Ga.  264. 

Per  Storj,  J.,  in  Oilman  v.  Brown,  I  Ma-  *  English  v.  Russell,  1    Hempst  35 ; 

son,  191.   "His  lien  is  an  individual  equity,  Yancey  v.  Mauck,  15  Gratt.  300;  Hill  v. 

of  no  force  until  declared  by  a  court  of  Grigiby,  82  Cal.  65 ;  Amory  r.  Reilly,  9 

equity."     Hutton  v,  Moore,  26  Ark,  382,  Ind.  490 ;  Servis  v,  Bcatty,  32  Miss.  52, 

396,  qnoted  in  CampbeU  v.  Rankin,  28  distinguished  in  Wright  v.  Trootman,  81 

Ark.  401,  406.  HI.  374. 

«  Per  Chief  Justice  Watkins,  in  Moore  *  Findley  v.  Armstrong,    23  W.  Va. 
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1108.  The  lesral  effeot  of  a  title  bond,  or  agreement  for  a 
deed,  is  sometimes  said  to  be  like  a  deed  by  the  vendor  and  a 
mortgage  back  by  the  vendee.^  There  can  be  no  sensible  dis- 
tinction between  the  case  of  a  legal  title  conveyed  to  secure  the 
payment  of  a  debt,  and  a  legal  title  retained  to  secure  payment.^ 
The  vendor  holds  the  legal  title,  and  all  persons  must  necessarily 
take  notice  of  it ;  and  although  the  vendee  enter  into  possession, 
his  deed  will  of  course  convey  only  his  equitable  title.^  Like  a 
mortgagor  in  possession,  he  has  an  equity  of  redemption ;  while 
the  vendor  holds  the  title  by  reservation  rather  than  by  grant,  as 
in  the  case  of  an  ordinary  mortgage.  The  equitable  estate  of  the 
vendee  may  be  alienated  or  devised  as  real  estate,  and  upon  his 
death  it  will  descend  to  his  heirs  ;  while  on  the  other  hand,  al- 
though the  vendor  holds  the  legal  title,  upon  his  death  the  secu- 
rities he  has  taken  for  the  purchase-money  go  to  his  personal 
representative.*  Although  the  vendor's  remedy  upon  the  note  or 
contract  or  bond  taken  for  the  purchase- money  be  barred  by  the 
statute  of  limitations,  or  by  the  discharge  in  bankruptcy  of  the 
vendee,  the  lien  upon  the  land  is  not  affected.  As  in  respect  to* 
mortgages,  the  vendor's  lien  will  in  such  case  be  presumed  to 

113;  Warren  r.  Branch,  15  W.  Va.  SI,  44  Iowa,  575;  Greene  v.  Cook,  29  HI.  186; 

38;  Hatcher  0.  Hatcher,  1  Ra«d.  53.  McConDell    v,    Beattie,    34    Ark.    113; 

^  Wella  9.  Francis,  7  Colo.  396,  4  Pac  Schearff   v.  Dodge,  33  Ark.  340,  345 ; 

Rep.  49 ;  Hardin  v,  Boyd,  113  U.  S.  756,  Walkenhorst  v.  Lewis,  24  Kans.  420. 
5  S.  Ct,  771.  In  Kebraika,  where  a  vendor  haa  no  im- 

'  Bankhead  i;.  Owen,  60  Ala.  457 ;  Low-  plied  lien  for  parchase-money,  in  all  cases 

eiy  p.  Peterson,  75  Ala.  109.  where  he  haa  contracted  to  *  convey,  but 

'  New  York  &  Cleveland  Gaa  Coal  Co.  haa  made  no  conveyance,  he  haa  an  equi- 

V.  Plamer,  96  Pa.  St.  99.  table  lien,  aa  between  him  and  the  vendee, 

*  Smith  V.  Moore,  26  111.  392 ;  Smith  v,  and   those  claiming  under  such  vendee 

Price,  42  III  399 ;  Button  v.  Schroyer,  5  with  notice.    Birdsall  v.  Cropsey,  29  Neb. 

Wis.  598;   Lewia  v.  Hawkins,  23  Wall.  672,  44  N.  W.  Rep.  857,  29  Neb.  679,  45 

119;  Martin  v,  O'Bannon,  35  Ark.  62;  N.  W.  Kep.  921;  Rhea  v,  Reynolds,  12 

Holman  r.  Patterson,  29  Ark.  357;  Lewis  Neb.  128,  10  N.  W.  Rep.  549  ;  Dorsey  v. 

V.  Boskins,  27    Ark.  61  ;    Scroggtns    r.  Hall,  7  Neb.  460 ;  Whitehorn  v.  Cranz,  20 

Hoadley,  56  Ga.  165 ;  Lingan  v.  Hender-  Neb.  392,  30  N.  W.  Rep.  406.    If  a  ven- 

>on,  1  Bland  Ch.  236 ;  Relfe  v.  Relfe,  34  dee  makes  payment  of  any  part  of  the 

Ala.  500,  504,  73  Am.  Dec  467 ;  Master-  consideration  after  receiving  notice  of  an 

>on  p.  Pullen,  62  Ala.  145 ;  Cleveland  r.  adverse  equity,  to  that  extent  he  is  not  a 

Martin,  2  Head,  128;  Irvine  p.  Muse,  10  bond  fide  purchaser.    Savage  v.  Haiard, 

Heisk.  477  ;  Sehorn  p.  McWhirter,  8  Bax.  1 1  Neb.  323,  9  N.  W.  Rep.  83 ;  Earle  p. 

201, 6  Bax.  311 ;  White  p.  Blakemore,  8  Burch,  21  Neb.  702,  33  N.  W.  Rep.  254  ; 

Let,  49 ;  Richards  v.  Pisher,  8  W.  Va.  Birdsall  v.  Cropsey,  29  Neb.  672,  44  N. 

W;  Merritt  p.  Judd,  14  CaL  59;  Purdy  W.  Rep.  857,  29  Neb.  679,  45  N.  W.  Rep. 

p.  BolUrd,  41  CaL  444 ;  Dukes  v.  Turner,  921. 
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have  been  satisfied  after  the  lapse  of  twenty  years,  and  the  con- 
tinued possession  of  the  vendee ;  ^  and  on  the  other  hand,  if  the 
vendor  remain  in  possession,  so  long  as  he  recognizes  the  vendee 
as  the  equitable  owner  the  statute  does  not  begin  to  ran ;  and 
after  it  does  begin  to  run,  the  vendee  may  at  any  time  within  the 
same  period  redeem  the  title.^ 

When  after  such  a  contract  the  vendor  pays  delinquent  taxes 
upon  the  land,^  or,  at  the  request  of  the  vendee,  pays  for  improve- 
ments upon  the  property,  which  by  the  terms  of  the  contract  the 
vendee  was  himself  to  make  before  receiving  a  conveyance,  the 
amount  so  paid  becomes  a  further  lien  upon  the  property,  which 
the  vendor  may  enforce  by  a  sale  of  the  vendee^s  interest  under 
the  contract.^ 

If  the  vendor  who  retains  the  title  also  retains  possession  of 
the  land  as  security  for  the  purchase-money,  he  is  not  liable  to 
the  vendee  for  the  rent  of  the  premises.^ 

1109.  The  holder  of  the  oontraot  cannot  impair  the  secu- 
rity. The  legal  title  of  the  vendor  in  such  case  is  not  affected 
^y  any  liens  created  by  the  person  who  holds  the  contract  of  pur- 
chase, as,  for  instance,  a  mechanic's  lien  for  labor  and  materials 
furnished  him  ;  ®  or  a  conveyance  or  mortgage  by  him  ;  ^  or  a 
judgment  or  attachment  against  him.^  §uch  claims  necessarily 
arise  after  the  lien  created  by  the  contract,  and  must  be  subject 
to  that  lien.  The  vendee  cannot  possibly  do  anything  to  inapair 
that  lien,  any  more  than  a  mortgagor  can,  after  the  execution  of 
his  mortgage,  do  anything  with  his  title  to  impair  that  security. 
But  if  the  vendor,  after  a  lien  has  attached  to  the  interest  of  the 
vendee  for  materials  used  in  the  construction  of  a  house  upon  the 
premises,  takes  a  reconveyance  of  the  premises,  and  as  a  part  of 
the  consideration  of  the  reconveyance  assumes  the  lien  debt,  the 
lien  may  be  enforced  against  the  whole  land.^ 

1  Lewis  V.  Hawkins,  23  Wall.  119.  ^  Sitz  p.  Deihl,  55  Mo.  17  ;  Beattie  v, 

3  Harris  v.  King,  16  Ark.  122.  Dickinson,  39  Ark.  205 ;  Harrill  v.  Lowe, 

s  Lillie  V.  Case,  54  Iowa,  177,  6  N.  W.  47  Ga.  214;  Carter  v.  Sims,  2  Heisk.  166; 

Rep.  254.  Rogers  v.  Blum,  56  Tex.  1 ;  Williams  r. 

«  Grove  v.  Miles,  71  111.  376,  58   111.  Cunningham,  52  Ark.  439,  12  S.  W.  Rep. 

338.  1072. 

«  Worrel  v.  Smith,  6  Colo.  141.  »  Hadley  r.  Nash,  69  N.  C.  162;  Rob- 

>  Seitz  v.  XT.  P.  R.  Co.  16  Kans.  133;  erts  v.  Francis,  2  Heisk.   127;   Tack  v. 

Cochran    v.  Wimberljr,    44    Miss.    503 ;  Calvert,  33  Md.  209. 

Thorpe  v.  Bnrbon,  45  Iowa,  192.  *  Adams  r.  Russell,  85  HI.  284. 
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No  homestead  right  in  the  property  can  be  acquired  by  the 
purchaser  as  against  the  lien.^ 

If  the  vendee  sells  the  property  to  another,  his  lien  upon  the 
land  for  the  purchase-money  is  subordinate  to  the  lien  of  the 
original  vendor ;  and  a  surety  upon  the  purchase-notes  given  by 
the  first  vendee  has  an  equity  to  have  the  land  sold,  for  the  pay- 
ment of  these  notes,  superior  to  any  equity  which  any  claimant 
under  such  vendee  can  have  on  the  land.^ 

After  a  title  bond  or  a  contract  of  sale  has  been  given  for  the 
conveyance  of  lands  upon  the  payment  of  the  purchase-money, 
the  lands  are  not  subject  to  sale  under  execution  at  law  at  the 
suit  of  one  obtaining  judgment  afterwards  against  the  vendor; 
the  lien  of  the  vendee  prevails  against  the  lien  of  the  judgment 
creditor,  which  can  operate  only  upon  the  interest  which  the 
vendor  had  at  the  time  of  its  rendition.^ 

1110.  An  express  reservation  in  a  deed  of  a  lien  upon  the 
land  oonveyed  creates  an  equitable  mortgage,  and  when  the  deed 
is  recorded  every  one  is  bound  to  take  notice  of  the  incumbrance.^ 
Thus,  where  land  was  sold,  and  for  the  purchase-money  several 
promissory  notes  of  the  purchaser  were  taken,  and  these  were  de- 
scribed in  the  deed  of  conveyance,  and  expressly  made  a  lien  upon 
the  land  conveyed,  a  purchaser  on  execution  obtained  only  an 
equity  of  redemption  subject  to  such  lien.^ 

To  create  such  a  lien  there  must  be  something  more  than  a 
mere  recitation  that  the  purchase-money,  to  a  certain  amount, 
remains  unpaid ;  this  amount  must  be  expressly  charged  upon 
the  land  conveyed.^    A  note  or   bond  given  for  the   purchase- 


^  Berry  v.  Boggeas,  62  Tex.  239.  Motl,  81  Tex.  115,  16  8.  W.  Rep.  731. 

'  Beattie  v.  DickiDBon,  39  Ark.  20ft.  Quoted  with  approval  in  Hall  v.  Mobile  & 

*  Sbinn  V.  Taylor,  28  Ark.  523  ;  Money  Montgomery  Ry.  Co.  58  Abi.  10,  22. 

p.  DoTsey,  7  Smede  &  M.  15, 22;  Taylor  v.  «  Heist  v.  Baker,  49  Pa.  St.  9.    There 

Eckford,  II  Smede  &  M.  21.  is  a  broad  distinction  between  the  rights 

*  Uffoid  V.  Wells,  52  Tex.  612;  Web-  of  a  vendor  under  an  absolute  deed  with 
Iter  p.  Mann,  52  Tex.  416,  42  Am.  Rep.  warranty  which  recites  the  existence  of 
688 ;  Baker  v,  Compton,  52  Tex.  252 ;  unpaid  purchase-money  notes,  but  retains 
Coles  V.  Withers,  33  GratL  186 ;  Eichel-  no  express  Hen  in  terms  for  their  payment, 
berger  v.  Gitt,  104  Pa.  St.  64 ;  Bank  v.  and  his  rights  under  a  deed  which  declares 
Bradley,  15  Lea,  279.  See  Hill  t^.  Cole  that  a  lien  is  reserred  for  unpaid  purchase- 
(Ga.),  10  S.  E.  Rep.  739.  money.    Under  the  former,  the  vendor  has 

'  Davis  t^.  Hamilton,  50   Miss.  213  ;  parted  with  title,  and  has  only  an  implied 

Stratton  v.  Gold,  40  Miss.  778,  781 ;  Cald-  vendor's  lien  for  purchase-money ;  under 

well  p.  Fraim,  32  Tex.  310;  Stephens  9.  the  hitter,  the  superior  title  remains  with 
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money  of  land  conveyed  does  not  create  a  lien  upon  it.^  It  does 
not,  though  it  recites  upon  its  face  that  it  is  given  for  purchase- 
money  of  the  land,  stick  to  the  land.  But  a  reservation  of  a 
purchase-money  lien  in  a  note  given  for  the  land  renders  the 
sale  executory  in  the  same  manner  as  if  the  reservation  were  con- 
tained in  the  deed  itself.^  But  a  grant  of  land,  ^' to  have  and  to 
hold  the  same  under  and  subject,  nevertheless,  to  the  payment" 
of  a  certain  sum  at  the  decease  of  the  grantee,  constitutes  a  charge 
upon  the  land,  in  whosesoever  hands  it  may  be.^  A  deed  of 
land  ^*  charged  with  the  payment "  of  certain  specified  sums  cre- 
ates a  lien  in  the  nature  of  a  mortgage,  and  not  in  the  nature 
of  a  vendor's  lien.^  A  lien  is  effectually  reserved  in  a  deed  which 
describes  the  notes  given  for  the  purchase-money,  and  the  haben- 
dum is  *^  to  have  and  to  hold  on  the  payment  of  the  notes  herein 
above  stated."  ^  No  particular  words  are  essential  for  creating  a 
lien  by  express  reservation*  All  that  is  necessary  is,  that  the 
words  used  should  distinctly  convey  the  idea  that  the  vendor  re- 
tains a  lien  on  the  land.  A  stipulation  that  the  ^^and  shall  be 
bound  for  the  notes'*  given  for  the  purchase-money  creates  an 
effectual  lien.® 

A  purchaser  who  buys  land  sold  under  a  decree  of  court,  which 
on  its  face  reserves  a  lien  for  the  purchase  money,  buys  subject 
to  the  lien  reserved.^ 

A  stipulation  in  a  deed,  that  the  title  shall  not  vest  in  the 
grantee  until  the  purchase-money  is  paid,  amounts  in  equity  to 
a  mortgage.^  So  does  a  deed  providing  that  it  shall  be  absolute 
on  the  payment  of  certain  notes,  but  in  default  of  payment  shall 
be  void.^ 

A  lien  may  be  reserved  for  the  security  of  a  note  for  the  pur- 
chase-money made  payable  to  a  third  person.^^ 

When  a  deed  is  executed  in  compliance  with  an  ordinary  agree- 

the  vendor,  and  the  deed  is  the  evidence  '  Heist  t;.  Baker,  49  Pa.  St.  9 ;  Eichel- 

of  an  executory  contract.    Baker  v.  Comp-  berger  r.  Gitt,  104  Pa.  St.  64. 

ton,  52  Tex.  252,  per  Gould,  J.  *  Stanhope  v.  Dodge,  52  Md.  483. 

1  Smith  V.  High,  85  N.  C.  93;  Hoskins  ^  Blaisdell  v.  Smith,  3  Bi-adw.  150. 

V.  Wall,  77  N.  C.  249 ;  Ransom  v.  Brown,  ^  Moore  v.  Lackej,  53  Mias.  85. 

63  T«x.  188;  Baker  u.  Compton,  52  Tex.  ^  Ross  v.  Swan,  7  Lea,  463. 

252.    See,  however,  Briggs  v.  Planters'  ^  Pngh  v.  Holt,  27  Mi^s.  461 ;  Lavigae 

Bank,  Freeman's  Ch.  574.  t;.  Naramore,  52  Vt  267. 

«  Lundy  v,  Pierson,  67  Tex.  233, 2  S.  W.  »  Carr  v,  Holbrook,  1  Mo.  240. 

Rep.  737;  McKelvain  v.  Allen,  58  Tex.  ^  Mize  v,  Barnes,  78  Ky.  506. 
383,  387. 
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ment  for  the  sale  of  land^  part  of  the  consideration  for  which  is 
to  be  paid  at  the  time  and  part  at  a  future  day,  and  nothing  is 
said  about  a  lien  or  other  security  for  the  future  payments,  the 
vendor  has  a  right  to  insert  in  his  deed  a  clause  reserving  a  ven- 
dor's lien  for  the  unpaid  purchase-money.^ 

If  upon  an  absolute  sale  the  possession  be  expressly  reserved 
to  the  grantor  for  one  year,  the  right  of  possession  will  vest  in 
the  grantee  at  the  end  of  the  year,  in  the  absence  of  any  pro- 
vision to  the  contrary,  although  a  part  of  the  purchase-price  re- 
mains unpaid.^ 

A  reservation  may  be  made  of  the  crops  to  be  raised  on  the 
granted  land,  to  secure  interest  on  the  purchase-money,  and  such 
reservation  creates  a  valid  lien  which  may  be  foreclosed.^ 

1111.  A  lien  reserved  is  a  lien  by  contraot.  A  lien  for  the 
purchase-money  expressly  reserved  by  a  vendor  in  his  deed  of 
conveyance  is  a  lien  created  by  contract,  and  not  by  implication 
of  law.  It  is  a  contract  that  the  land  shall  be  burdened  with  the 
lien  until  the  note  is  paid.  It  is  really  a  mortgage.  The  lien, 
then,  becomes  a  matter  of  record  when  the  deed  is  recorded.^  It 
is  not  waived  by  the  taking  of  other  security,  as  is  the  case  with 
an  ordinary  vendor's  lien.'^  It  is  governed  by  the  same  rules  that 
a  mortgage  is.  It  passes  by  an  assignment  of  the  note  secured 
by  it^  It  is  foreclosed  as  a  mortgage ;  and  there  is  the  same 
right  of  redemption  for  a  limited  period  after  a  foreclosure  sale.' 

^  Findley  v.  Armatrong,  23  W.  Ya.  1 13.  from  inference  or  implication,  which   is 

'  Evans  v,  Enloe,  64  Wis.  671,  26  N.  invisible,  and  cannot   be  recorded  ;  the 

W.  Rep.  170.  others  are  from  express  contract,  yisible 

*  Darling  v.  Robbins,  60  Vt.  347,  15  to  all,  and  may  be  recorded.  AU  of  the 
Atl.  Rep.  177;  Baxter  v.  Bush,  29  Vt.  same  conseqaencea  do  not,  therefore,  ne- 
465.  cessariljr  result,  as  to  aasignees  or  holders 

*  Ober  V.  Gallagher,  93  U.  S.  199 ;  Ar-  of  the  debt  secured  by  the  yendor's  lien, 
mentront  v.  Gibbons,  30  Gratt.  632 ;  White  nor  as  to  purchasers  of  the  land  liable  to 
V.  Downs,  40  Tex.  225,  231,  per  Gray,  J.  it,  as  between  the  original  parties  and  pri- 
"  The  vendor's  lien,  however,  properly  nn-  vies,  as  do  often  occur  in  the  ca^es  of  ex- 
dentood,  is  not  in  all  respects  the  same  as  press  lien  by  contract."  See,  also,  Moore 
the  express  lien  often  reserved  in  deeds  v.  Lackey,  53  Miss.  85. 

of  conveyance  for  payment  of  purchase-  *  Carpenter  v.  Mitchell,  54  HI.  126. 

money,  nor  as  strict  mortgages  or  deeds  ^  Carpenter  v.  Mitchell,  54  111.   126; 

of  trust  for  it,  nor  yet  as  the  security  held  Markoe  v.  Andras,  67  III.  34. 

by  a  vendor  who  has  only  given  a  bond  ^  Markoe  v.  Andras,  67  HI.  34.    Quoted 

for  the  title.    These  are  often  confounded  with  approval  in  Hall  r.  Mobile  &  Mont- 

wiih  the  vendor's  lien,  becaose  security  of  gomery  Ry.  Co.  58  Ala.  10,  22 ;  and  in 

the  purchase-money  is  common  to  all  of  Dingley  v.   Bank  of   Ventura,    57   Cal. 

them.   But  the  vendor's  lien  arises  wholly  467. 
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^^  The  reservation  of  the  vendor's  lien  in  the  deed  of  convey- 
ance," says  Mr.  Justice  Bradley,  of  the  Supreme  Court  of  the 
United  States,^  ^'  is  equal  to  a  mortgage  taken  for  the  purchase- 
money  contemporaneously  with  the  deed,  and  nothing  more.  The 
purchaser  has  the  equity  of  redemption  precisely  as  if  he  had 
received  a  deed  and  given  a  mortgage  for  the  purchase-money.'' 
The  legal  title  passes  to  the  purchaser  subject  to  the  lien,  and  the 
land  is  subject  to  attachment  and  execution  as  his  property,  just 
as  an  equity  of  redemption  is.^ 

The  lien  differs  also  from  a  vendor's  lien  in  that  it  may  secure 
the  performance  of  any  covenant  or  undertaking  agreed  upon, 
instead  of  a  fixed  sum  payable  in  money ;  as,  for  instance,  it  may 
secure  an  agreement  to  pay  in  specific  articles.^ 

Upon  the  sale  of  leasehold  property  with  certain  personal  prop- 
erty thereon  for  a  gross  sura  for  both,  the  reservation  of  a  lien  in 
the  instrument  of  transfer  is  effectual,  and  will  be  enforced  by  a 
sale  of  both  the  real  and  personal  property.^ 

If  upon  purchase  of  land  part  payment  be  made  in  the  notes 
of  third  persons,  and  the  conveyance  expressly  stipulates  that  the 
vendor  in  no  way  waives  his  lien  by  reason  of  taking  the  per- 
sonal securities,  the  reservation  creates  a  contract  lien  in  the  na- 
ture of  an  equitable  mortgage,  which  may  be  enforced  upon  non- 
payment of  the  note.'^ 

1112.  Such  a  reservation  may  appropriately  be  said  to 
amount  substantially  to  a  mortgage,  where  by  this  term  is 
meant  simply  a  lien.  Thus,  in  a  recent  case  in  the  Circuit  Goart 
of  the  United  States  for  Tennessee,  the  court,  having  said  that 
the  vendee  stands  (substantially)  in  the  same  position  as  if  he 
had  executed  a  mortgage  to  the  vendor  for  the  purchase-money, 
explained  that,  of  course,  while  the  court  assimilated  the  lien  to 
that  of  a  mortgage,  it  did  not  mean  the  old  common  law  mort- 
gage, in  its  technical  sense,  but  the  modern  signification  of  that 
term,  as  one  applied  to  any  lien  created  by  express  contract  of 
the  parties  as  a  security  for  a  debt.     Such  a  reservation  creates 

1  King  V.  Young  Men's  Ass'n,  1  Woods,  «  Harvey  v,  Kelly,  41  Miw.  490, 93  Am. 

386.  Dec.  267. 

a  Chitwood  V.  Trimble,  58  Tenn.  78;  *  Ruhl  v.  Buhl, '24  W.  V«.  279,  287. 

Gordon  r.  Rixey,  76  Va.  694.  See  §  1071. 
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an  express  lien  by  oontract  or  agreement  of  the  parties ;  and  that 
is  all  that  is  meant  by  a  mortgage  in  half  or  more  of  the  States.^ 

1113.  Ordinarily  a  purchaser  under  such  a  deed  would  not 
be  personally  liable  for  the  purohase-money,  unless  he  had  by 
note  or  some  other  writing  bound  himself  for  its  payment.  The 
general  rule  is  that  no  personal  obligation  is  implied  from  the 
giving  of  a  mortgage  deed,  unless  there  is  an  express  stipulation 
or  covenant  in  the  deed  to  that  efFect,  or  there  be  some  separate 
promise  in  writing  to  pay  the  money .^  In  Tennessee,  however, 
it  is  held  that,  in  an  action  against  the  grantee  to  recover  the 
purchase-money,  the  fact  that  he  has  accepted  a  deed  in  which  a 
lien  is  reserved  is  conclusive  proof  of  a  promise  on  his  part  to 
pay  the  money .^ 

1114.  The  vendee's  title  is  imperfect  until  the  debt  is  paid. 
When  land  has  been  conveyed  by  a  deed  reserving  a  lien  upon  it 
for  the  purchase-money,  the  lien  is  an  incumbrance  upon  it,  and 
an  execution  sale  of  it  as  the  property  of  the  vendee  should  be 
made  as  of  incumbered  property.^  It  has  precedence  over  a  prior 
judgment  against  the  vendee.^ 

The  vendee's  title  is  imperfect  until  this  debt  is  paid,  though 
the  debt  for  the  purchase-money  be  barred  by  the  statute  of  limita- 
tions.^ Though  the  vendor  cannot  enforce  his  lien  by  suit  to 
recover  the  money  and  foreclose  the  lien,  he  can  assert  his  supe- 
rior title  to  the  land  as  owner.  He  cannot  be  evicted  after  he  has 
regained  possession.^  Every  one  purchasing  his  title  must  have 
notice  of  the  lien  reserved.  He  has  notice  only  of  the  debt  and 
simple  interest,  unless  more  be  reserved.^  This  lien  is  in  fact  an 
equitable  mortgage.  In  the  case  of  an  implied  lien,  the  courts 
have  generally  been  unwilling  to  extend  it  beyond  the  security  of 
the  vendor,  because  it  might  tend  to  embarrass  the  vendee's  right 
of  disposing  of  the  property  by  giving  countenance  to  secret  liens 
upon  it ;  but  this  reason  does  not  apply  when  the  lien  is  reserved 
by  express  contract  in  the  deed.^ 

1  Kirk  17.  Williams,  24  Fed.  Rep.  437.  >  Parsons  v.  Hoyt,  24  Iowa,  154. 

And  see  Dingley  r.  Bank  of  Ventura,  57  *  Hale  v.  Baker,  60  Tex.  217. 

Cal.  467.  7  Hale  v.  Baker,  60  Tex.  217. 

^  Jones  on  Mortgages,  §§  677,  678.  >  Stricklin  v.  Cooper,  55  Miss.  624. 

*  Kirk  9.  Williams,  24  Fed.  Rep.  437.  *  Stratton  v.  Gold,  40  Miss.  778 ;  Peters 

*  Thompson  v.  Heffner,*ll  Bash,  353;  v,  Clements,  46  Tex.  114;  Masterson  v. 
Robinson  v.  Appleton,  124  111.  276, 1 5  N.  E.  Cohen,  46  Tex.  520. 

Rep.  761. 
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The  effect  of  a  lien  expressly  resenred  cannot  be  controlled  by 
evidence  of  a  verbal  agreement  that  there  shoald  be  no  lien.^ 

In  Pennsylvania,  however,  the  law  upon  this  subject  is  excep- 
tional ;  for  it  is  held  that  a  charge  upon  land  created  by  the  par- 
ties to  a  conveyance  is  divested  by  a  subsequent  sheriff's  sale, 
unless  the  charge  be  in  the  nature  of  a  testamentary  provision  for 
the  grantor's  wife  or  children,  or  is  incapable  of  valuation,  or  is 
expressly  created  to  run  with  the  land.'  It  is  declared  that  the 
doctrine  of  equitable  liens  was  never  admitted  into  the  jurispru- 
dence of  this  State.  Moreover,  the  policy  of  the  law  is,  that 
judicial  sales  shall  pass  property  clear  of  all  liens,  and  the  courts 
have  yielded  with  reluctance  to  making  the  exceptions  above 
named.  Accordingly,  it  is  held  that  a  recital  in  a  deed  that  the 
purchase-money  remains  unpaid,  and  is  to  be  paid  annually,  does 
not  create  a  lien  which  a  subsequent  judicial  sale  will  not  divest.* 
Neither  does  a  recital  that  the  deed  is  made  subject  to  a  mortgage 
held  by  a  person  named  for  a  specified  sum  create  such  a  lien, 
when  there  was  in  fact  no  mortgage,  but  a  judgment  which  sub- 
sequently expired.  It  was  urged  that  the  deed  created  a  charge 
upon  the  land,  and  that,  as  this  charge  appeared  upon  the  face 
of  the  title,  a  subsequent  mortgagee  had  notice  of  it,  and  took 
subject  to  it.  But  it  was  held,  inasmuch  as  this  recital  did 
not  amount  to  a  condition,  and  inasmuch  as  the  charge  was 
not  within  either  of  the  exceptions  named,  it  was  divested  and 
destroyed  by  a  sheriff's  sale  under  a  subsequent  mortgage.  The 
remedy  after  such  sale,  if  there  be  any,  is  upon  the  fund  created 
by  the  sale.^ 

1115.  A  married  woman  is  bound  by  a  contract  to  pur- 
chase,^ or  a  contract  in  the  nature  of  a  mortgc^e  for  purchase- 
money  of  land  conveyed  to  her,  and  created  by  the  vendor's 
reserving  in  the  deed  to  her  a  lien  upon  the  land  for  the  security 
of  her  note  given  for  such  purchase-money.®  Her  mortgage  for 
purchase-money,  although  invalid  by  reason  of  her  husband  not 

^  Hutchinson  v,  Patrick,  22  Tex.  318.  according   to    reqairements    of    starate. 

3  Straass's  App.  49  Pa.  St.  353 ;  Hiettter  Johnston  v.  Cochrane,  84  N.  C.  446. 

V.  Green,  48  Pa.  St.  96,  86  Am.  Dec.  569;  «  See  Carpenter  v.  Mitchell,  54  lU.  126; 

Bear  v.  Whisler,  7  Watts,  144;  Stewart-  Weinberg  v.  Rempe,  15  W.  Va.  829,  881 ; 

son  «.  Watts,  8  Watts,  392.  Radford  v.  Carwile,  IS  W.  Va.  573 ;  Jack- 

>  Uiester  v.  Green,  48  Pa.  St.  96.  son  v.  Batledge,  3  Lea,  626,  31  Am.  Rep. 

«  Pierce  v.  Gardner,  83  Pa.  St.  211.  655;  Bedford  v.  Barton,  106  U.  &  338; 

*  In  Vorth  Carolina,  when  entered  into  Chilton  v.  Braiden,  2  Black,  458. 
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joining  in  its  execation,  has  been  regarded  as  a  declaration  pre* 
senring  a  vendor's  lien,  or  as  a  declaration  of  a  trust  in  favor  of 
the  vendor.^  Even  where  the  note  of  a  married  woman  imposes 
no  personal  obligation  upon  her,  she  can  be  put  to  her  election, 
under  a  sale  to  her  by  title  bond,  either  to  pay  her  note  for  the 
purchase-money,  or  to  surrender  the  land  and  all  claim  to  it.^ 

1116.  'Waiver  of  the  lien.  —  A  lien  reserved  by  contract,  or 
existing  in  the  vendor  by  reason  of  his  not  having  parted  with 
the  legal  title,  having  given  only  a  bond  or  contract  of  sale,  is  of 
course  not  lost  or  waived  as  an  implied  lieu  is  by  accepting  other 
secority.^  Neither  does  a  change  of  notes,  nor  the  substitution  of 
the  notes  of  another  person,^  as  for  instance  those  of  a  subsequent 
purchaser,  nor  the  reducing  the  notes  to  judgment,  affect  the 
lien  ;^  nor  does  the  taking  of  new  notes  by  an  assignee  in  his  own 
name,  and  extending  the  time  of  payment ;  ®  nor  does  an  extension 
of  the  time  of  payment  by  the  original  vendor  release  the  lien  as 
against  a  subsequent  purchaser,  though  the  extension  be  without 
his  consent.*^  It  is  not  waived  by  taking  under  duress  depreciated 
currency  in  payment  of  the  debt.^  It  is  not  waived  by  a  judgment 
and  sale  upon  execution  of  the  interest  of  the  vendee  in  the  land.^ 
The  burden  of  proof  is  upon  the  vendee  to  show  a  waiver. ^^ 

>  Morrison  v.  Brown,  83  111.  562.  *  Hill  v.  Downs  (Ky.),  6  8.  W.  Rep. 

s  Hendrick   v.   Foote,  57  Miss.  117;  650;  Hitt».  Pickett  (Ky.),  11  S.W.  Rap.  9. 

Johnson  v.  Jones,  51  Miss.  860;  Willing-  *  Bozeman  v.  Ivey,  49  Ala.  75;  Brad< 

bam  9.  Leake,  7  Bax.  453.  ford  v.  Harper,  25  Ala.  837 ;  Chitwood  v. 

»  Whitchnrst  v,  Yandall,  7  Bax.  228 ;  Trimble,  58  Tcnn.  78 ;  Coles  v.  Withers, 

Sehom  o.  McWhirter,  6  Bax.  313;  Fogg  33  Gratt.  186;  Woodward  v.  Echols,  58 

V.  Rogeis,  2  Coldw.  290 ;  Hines  v.  Perkins,  Ala.  665. 

3  Heisk.  395;  McCaslin  v.  Sute,  44  Ind.  «  Conner  v.  Banks,  18  Ala.  42,  52  Am. 

151;  Huffman  v.  Canble,  86  Ind.  591;  Dec.  209. 

Bradley  v.  Curtis,  79  Ky.  827 ;  Lnsk  v.  t  Dalton  v.  Rainey,  75  Tex.  516, 13  S. 

Hopper,  3  Bnsh,  179,  185 ;  Bozeman  v.  W.  Rep.  33. 

Ivey,  49  Ala.  75 ;  Strickland  v.  Summer-  •  Luddington  v.  Gabbert,  5  W.  Va.  330 

▼ille,  55  Mo.  164 ;  Adams  v.  Cowherd,  30  The  yendor  was  compelled  in  this  case  to 

Mo.  458;  Lewis  v.  Posey,  8  Bnsh,  615;  receive  Confederate  treasury  notes  during 

Hurley  v.  Hollyday,  35  Md.  469 ;  Schwarz  the  Rebellion. 

r.  Stein,  29  Md.  112,  119;  Magrnder  v.  •  Lewis  v.  Chapman,  59  Mo.  37 1 ;  Dick- 
Peter,  11  G.  &  J.  217 ;  Hatcher  9.  Hatcher,  ason  v.  Eby,  73  Mo.  133,  per  Norton,  J. ; 
1  Rand.  53;  Knisely  v.  Williams,  3  Gratt.  Carter  County  Court  r.  Butler,  81  Ky. 
265,  46  Am.  Dec  193 ;  Dnnlap  v.  Shank-  597. 

Uo,  10  W.  y*.  662;  Price  v.  Laure,  49  ^o  Sehorn  v.  McWhirter,  8  Bax.  201,  6 

Tex.  74.  Bax.  311 ;  Whitehurst  r.  Yandall,  7  Bax. 
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Tb  tha  awtaoy,  not  good  Uw :  Haw-    228. 
kins  p.  Thnrman,  1  Idaho^  698. 


§  1116.]      vendor's  LIEK  BY  GOMTBACT  OB  BESEBVATION. 


The  vendor  who  has  an  express  lien  may  by  his  acts  or  decla- 
rations waive  it,  as  for  instance  by  inducing  another  to  bay  the 
property  as  unincumbered ;  or  by  permitting  and  encouraging  the 
administrator  of  the  vendee  to  sell  the  property  to  satisfy  the  lien, 
and  bidding  at  the  sale.  Such  bidding  at  the  sale  could  properly 
be  interpreted  by  the  purchaser  as  a  waiver  of  the  lien,  and  as  an 
acknowledgment  that  he  was  looking  solely  to  the  proceeds  of  the 
sale,  and  not  to  the  land  itself,  for  the  satisfaction  of  his  claim.^ 

The  taking  of  other  security  is  not  a  waiver  of  vendor^s  lien 
reserved,  as  is  the  case  with  an  implied  lien,  unless  it  be  shown 
by  direct  evidence,  or  by  the  circumstances  of  the  case,  that  the 
vendor  relied  wholly  on  such  other  security.* 

The  vendor  remaining  clothed  with  the  legal  title,  it  is  pre- 
sumed that  he  retained  it  as  an  absolute  security  for  the  purchase- 
money,  and  a  waiver  or  abandonment  of  (he  lien  can  hardly  be 
shown.^  A  bond  with  personal  security,  taken  for  the  purchase- 
money,  does  not  imply  a  waiver  of  the  lien  under  a  contract  for 
sale  which  makes  no  provision  about  the  reservation  of  a  lien.  It 
may  be  shown,  however,  by  direct  evidence,  or  by  the  circum- 
stances of  the  case,  that  the  vendor  relied  only  on  the  bond  and 
security,  and  in  that  case  he  would  be  required  to  execute  a  deed 
without  reserving  a  vendor's  lien.^  A  lien  reserved  in  the  deed  of 
sale  is  not  lost  by  the  recovery  of  a  judgment  for  the  debt,  and  the 
issuing  of  an  execution  thereon.  But  a  sale  under  the  execution 
releases  the  lien.^  This  lien  is  equivalent  to  a  mortgage,  and,  as 
is  the  case  with  a  mortgage,  a  judgment  does  not  affect  the  lien. 
It  is  discharged  only  by  payment,  or  an  express  release.^  A  sale 
by  the  vendee  to  one  who  purchases  with  notice  does  not  afEect 
the  vendor's  rights.^  If  the  lien  is  reserved  in  the  deed,  or  the 
vendor  retains  the  title,  the  purchaser  necessarily  has  notice.^ 

If  a  note  be  taken  for  the  amount  of  the  lien,  and  remedy  upon 


1  Butler  t;.  Williams,  5  Heisk.  241. 

2  Warren  v.  Branch,  15  W.  Va.  21,  22 ; 
Daniels  v.  Moses,  12  S.  C.  130;  Frazier  t;. 
ilendren,  80  Va.  265;  Byrns  v.  Wood- 
ward, 10  Lea,  444 ;  Hodges  v.  Roberts,  74 
Tex.  517,  12  S.  W.  Rep.  222. 

»  Sehorn  v.  McWhirtcr,  8  Bax.  201 ; 
Rogers  v.  Blum,  56  Tex.  I ;  Robinson  v. 
Appleton,  124  LI.  276,  15  N.  E.  Rep. 
761. 

*  Warren  v.  Branch,  15  W.  Va.  21. 
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6  Woods  V.  Ellis,  85  Va.  471,  7  S.  E. 
Rep.  852. 

^  Bank  v.  Bradley,  15  Lea,  279 ;  Bjrns 
V.  Woodward,  10  Lea,  444 ;  Stephens  r. 
Greene  Co.  Iron  Co.  11  Heisk.  71;  Mul- 
herrin  v.  Hill,  5  Hcisk.  58 ;  Hines  v.  Per- 
kins, 2  Heisk.  395. 

7  Stone  Land  Co.  v.  Boon,  73  Tex.  548, 
11  S.  W.  Rep.  544. 

8  Hitt  V.  Pickeit  (Ky.),  11  S.  W.  Rep.  9. 


NATUBE  AND  EXTENT  OF  THE  LIEN.       [§§  1117,  1118. 

the  note  be  losfc  by  negligence,  the  reserved  lien   may  still  be 
enforced  as  securing  the  debt  represented  by  the  note.^ 

A  lien  reserved  is  not  waived  by  subsequently  taking  a  mort- 
gage of  the  same  property ;  and  though  the  property  without  the 
knowledge  of  the  grantor  has  in  the  mean  time  been  mortgaged  to 
another  person,  without  anything  having  been  done  by  the  grantor 
to  induce  the  taking  of  such  mortgage,  the  grantor  may  have  the 
property  sold  to  enforce  bis  lien ;  or,  if  he  has  foreclosed  his  mort- 
gage, he  may  have  the  property  resold  under  his  lien  for  the  benefit 
of  the  purchaser  under  the  foreclosure  sale.^ 

1117.  Order  of  liability  of  parcels  sold.  —  Purchasers  of  land, 
subject  to  a  lien  by  contract  for  the  payment  of  purchase-money, 
have  the  same  equities  as  between  themselves  as  purchasers  sub- 
ject to  a  formal  mortgage.  The  rule  of  contribution  in  the  ad- 
verse order  of  sale  applies  where  the  same  rule  applies  in  the 
case  of  mortgages.  Simultaneous  purchasers  should  contribute 
pro  rata?  And,  as  in  the  case  of  mortgages,  the  vendor,  in  mak- 
ing sale  of  the  land  to  enforce  his  lien,  should  first  sell  the  lot  last 
sold  by  the  vendee,  and  so  on  in  the  inverse  order  until  satisfac- 
tion is  obtained.^  If  the  vendee  sells  a  portion  of  the  land  to  vari- 
ous sub-purchasers,  and  retains  a  portion  himself,  this  should  be 
first  subjected  to  the  lien  ;  and  if  the  vendor  releases  this  portion, 
and  it  is  of  sufficient  value  to  pay  the  whole  amount  of  the  lien, 
lie  cannot  subject  any  part  of  the  land  conveyed  to  sub-purchasers 
to  the  lien.  The  value  of  the  part  released  is  to  be  estimated 
as  of  the  date  of  the  release,  without  regard  to  the  increase  of  the 
value  of  this  portion  after  the  purchase,  or  after  the  decree  of  sale 
to  enforce  the  lien.* 

1118.  Account  of  vendor  in  possession.  —  When  a  vendor, 
after  giving  a  bond  or  contract  of  sale,  remains  in  possession,  and 
there  is  delay  in  making  the  conveyance  beyond  the  time  set  for 
it,  the  vendee  should  be  credited  with  a  share  of  the  rents  and 
profits  received  from  the  use  and  enjoyment  of  the  property,  pro- 
portioned to  the  amount  he  may  have  paid  on  his  purchase.^ 

^  Hodges  V.  Roberts,  74  Tex.  517,  12  *  Alabama   v.   Stanton,    5  Lea,    423 ; 

S.  W.  Rep.  222.  Whitten  v.  Saunders,  75  Va.  563. 

'  Bradford  p.  Howe  (Ky.),  11    S.  W.  *  Bojce  v.  Stanton,  15  Lea,  346. 

Rep.  466.  6  Grove  v.  Miles,  71  lU.  376. 

'  Wilkes  V.  Smith,  4  Heisk.  86 ;  Dukes 
p.  Turner,  44  Iowa,  575. 
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§  1119.]      VENDOB's  lien  BT   CONTBACT  OB  BESEBVATION. 

II.  TranBfer  and  Enforcement  of  the  Lienu 

1119.  An  assignee  of  a  note  or  bond  given  for  purchase- 
money  by  one  who  has  taken  a  contract  of  sale,  or  who  has 
taken  a  conveyance  in  which  a  lien  upon  the  land  is  expressly 
reserved,  like  the  assignee  of  a  note  secured  by  mortgage,  ia 
entitled  to  the  benefit  of  the  security,  and  may  enforce  specific 
performance  of  the  contract  of  sale,  or  may  enforce  the  lien 
reserved.^     The  lien  is  regarded  as  incident  to  the  debt.^    If  a 

1  Ober  V.  Gallagher,  93  U.  S.  199.  Uli-  Ark.  77 ;  Martin  v.  O'Banoon,  35  Ark. 
noU:  Wright  v,  Troutman,  81  111.  374;  62.  TonneMoe:  Tharpev.  Danlap,4Hdsk. 
Steinkemeyer  v,  Gillespie,  82  HI.  253;  674 ;  Osborne  v.  Royer,  1  Lea,  SI  7 ;  CIbtc- 
Carpenter  v.  Mitchell,  54  111.  126  ;  Blais-  land  v.  Martin, 2  Head,  128.  Iowa:  Rake- 
dell  c.  Smith,  3  Bradw.  150;  Markoe  v.  straw  v.  Hamilton,  14  Iowa,  147  ;  Blair  r. 
Andras,  67  111.  34.  Xaiif ai :  Walken-  Marsh,  8  Iowa,  144 ;  Bills  v.  Mason,  4S 
borst  V.  Lewis,  24  Kans.  420 ;  Stevens  v.  Iowa,  329 ;  Reynolds  v.  Morse,  52  Iowa, 
Chadwick,  10  Kans.  406,  15  Am.  Rep.  155,  2  N.  W.  Rep.  1070.  Misaourl:  Ad- 
348.  Virginia:  McClintic  v.  Wise,  25  ams  v.  Cowherd,  30  Mo.  458.  Indiaiia: 
Gratt.  448, 1 8  Am.  Rep.  694.  Xif siaiippi :  Felton  v.  Smith,  84  Ind.  485.  VorOi  Gar- 
Hobson  v.  Edwards,  57  Miss.  128;  Hen-  olina:  Hadley  v.  Kash,  69  K.  C.  162. 
drick  V.  Foote,  57  Miss.  117;  Stratton  v.  Washington:  Sbelton  v.  Jones  (Wash.), 
Gold,  40  Miss.  778 ;  Kimbrongh  r.  Curtis,  30  Pac.  Rep.  1061.  Qregan :  Bnrkhart  v. 
50  Miss.  117  ;  Dollahite  t;.  Ome,  2  Sm.  &  Howard,  14  Oreg.  39,  12  Pac.  Rep.  79. 
M.  590;  Tanner  t\  Hicks,  4  Sm.  &  M.  Texas:  McCamly  v.  Waterhouse,  80  Tex. 
294,  299;  Moore  v.  Lackey,  53  Miss.  85;  340,  16  S.  W.  Rep.  19. 
Terry  v,  George,  37  Miss.  539 ;  Robinson  The  cases  seem  to  be  uniform  npon  this 
V.  Harbour,  42  Miss.  795,  97  Am.  Dec.  point,  with  the  exception  of  those  in  Ohio. 
501.  Alabama:  Roper  v.  Day,  48  Ala.  By  statute  in  Arkansas,  1873,  Acts, p. 
.509;  Lowery  p.  Peterson,  75  Ala.  103;  217;  Dig.  1874,  §  564;  Dig.  1884.  §  474, 
Wells  r.  Morrow,  38  Ala.  125 ;  Kelly  tr.  the  lien,  when  reserved  in  the  deed,  is  made 
Payne,  18  Ala.  371 ;  Roper  v,  McCook,  assignable  by  a  transfer  of  the  note  or 
7  Ala.  318 ;  Hall  v.  Click,  5  Ala.  363,  39  other  obligation  for  the  debt,  provided  the 
Am.  Dec.  327 ;  Wolffe  v.  Nail,  62  Ala.  lien  is  expressed  upon  the  face  of  the  deed 
24 ;  Hall  v.  Mobile  &  Mont.  Ry.  Co.  58  of  conveyance.  See  Campbell  v.  Rankin, 
Ala.  10.  Kentucky :  Bradley  v.  Curtis,  79  28  Ark.  401, 407  ;  Richardson  v.  Hamlett, 
Ky.  327 ;  Duncan  v.  Louisville,  13  Bush,  33  Ark.  237 ;  Stephens  v.  Anthony,  37 
378,  26  Am.  Rep.  201  ;  Forwood  v.  Deho-  Ark.  571 ;  Talieferro  v.  Bamett,  37  Ark. 
ney,  5  Bush,  174 ;  Lusk  v.  Hopper,  3  Bush,  511. 

179.    South  Carolina:  Walker  v.  Kee,  16  In  California  it  is  provided  that  where  a 

8.  C.  76.   Arkansas :  Campbell  v.  Rankin,  buyer  of  real  property  gives  to  the  seller 

28  Ark.  401 ;   Talieferro  v.  Bamett,  37  a  written  contract  for  the  payment  of  all 

Ark.  511 ;  McConnell  v.  Beattie,  34  Ark.  or  part  of  the  price,  an  absolute  transfer 

113,  overruling  Sheppard  v.  Thomas,  26  of  such  contract  by  the  seller  waives  his 

Ark.  617,  626 ;  Moore  t*.  Anders,  14  Ark.  lien  to  the  extentof  the  sum  payable  under 

628,  634,  60  Am.  Dec.  551 ;  Shall  v.  Bis-  the  contract;  but  a  transfer  of  snch  con- 

eoe^  18  Ark.  142;  Rogers  v.  James,  33  tract  in  trust  to  pay  debts,  and  return  the 

2  Chitwood  V,  Trimble,  2  Bax.  78 ;  Lowery  u.  Peterson,  75  Ala.  109. 
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TBANSFEB  AND  ENFOBCBMENT  OF  THE  LIBN.    [§  1120. 

vendor  who  retains  tbe  legal  title  for  his  security  assigns  the 
notes  taken  for  the  purchase-money,  he  then  holds  the  legal  title 
as  trustee  for  the  holder  of  the  notes,  and  he  cannot  properly  do 
anything  to  defeat  the  rights  of  such  holder.  If,  regardless  of 
the  trust,  he  conveys  the  land  to  a  stranger,  who  purchases  in 
good  faith,  the  vendor  then  becomes  a  trustee  of  the  purchase- 
money  which  he  has  realized,  for  the  benefit  of  the  holder  of  the 
notes  he  assigned.^  The  assignment  of  a  note  which  upon  its 
face  shows  that  it  was  given  in  consideration  of  the  purchase- 
money  of  land,  or  expressly  reserves  a  lien  upon  it,  passes  the 
lien  to  the  assignee,  who  may  enforce  it.^  Though  there  has 
been  a  partial  failure  of  the  consideration  for  the  assignment,  the 
assignor  cannot  subsequently  seek  to  enfoi^^  the  lien  before  such 
assignment  has  been  declared  void.^ 

One  who  takes  title  from  the  vendor,  with  knowledge  of  an 
outstanding  note  for  the  purchase-money  previously  assigned  by 
the  vendor,  takes  subject  to  the  lien  of  such  note,^  unless  the  note 
was  transferred  after  maturity,  or  in  such  manner  that  it  is  sub- 
ject in  the  hands  of  the  holder  to  all  equities  the  maker  may 
have  against  it.'^  As  against  his  assignee,  the  vendor  cannot  be 
heard  to  dispute  his  own  title  to  the  land,  or  to  aver  that  he  has 
not  an  estate  coextensive  with  that  he  has  contracted  to  convey.^ 

1120.  Order  of  payment  of  several  notes.  —  In  case  there 
are  several  notes  or  bonds  secured  in  this  way,  the  same  equi- 
table rule  is  applied  as  to  the  order  of  payment  of  such  notes  or 
bonds  that  is  applied  when  they  are  secured  by  a  formal  mort- 

surplos,  18  not  a  waiver  of  the  lien.    Civil  sale  as  his  property.    Neal  v,  Murphey,  60 

Code  1872,  $  3047.  Ga.  3S8;   McGregor  v.  Matthis,  32  Ga. 

In  Georgia  it  is  provided  that  when  a  417;  Carhart  v.  Reviere,  78  Ga.  173, 1  S. 

person  holds  property  under  a  bond  for  £.  Rep.  222 ;  Hunt  r.  Harbor,  80  Ga.  746, 

titles,  and  the  purchase-money  has  been  6  S.  £.  Bep.  596. 

partially  paid,  the  same  may  be  levied  on  ^  Cnmmings  v.  Oglesby,  50  Miss.  153 ; 

under  jadgmenu  against  such  person,  and  Pitte  v.  Parker,  44  Miss.  247,  252  ;  Parker 

the  entire  interest  stipulated  in  the  bond  v.  Kelly,  10  S.  &  M.  184,  191 ;  Skaggs  v. 

shall  be  sold.    The  proceeds  of  the  sale  Nelson,  25  Misa.  88 ;  Conner  v.  Banks,  18 

ihall  be  appropriated,  first,  to  the  pay-  Ala.  42,  52  Am.  Dec.  209. 

mentof  the  balance  of  the  purchase-money,  >  Bailey  v.  Smock,  61  Mo.  213 ;  Murray 

snd  the  remainder  to  the  judgment  liens  v.  Able,  19  Tex.  213,  70  Am.  Dec  330; 

according  to  date.     Code  1882,  §  3586.  Osborne  v.  Royer,  1  Lea,  217. 

lender  this  statute,  if  a  note  for  the  pur-  *  Green  v.  Betts,  1  Fed.  Hep.  289. 

chase-money  be  transferred  *  without  in-  «  Young  p.  Atkins,  4  Heisk.  529. 

dorsement  or  guaranty,   the  purchaser's  ^  Shinn  v.  Fredricks,  56  HI.  439. 

equity  becomes  complete  as  against  the  *  Lowery  v.  Peterson,  75  Ala.  109. 
vendor,  and  the  land  is  subject  to  levy  and 
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§§  1121, 1122.]    vendor's  lien  bt  gomtbact  ob  besebvation. 

gage  or  trust  deed  ;  that  which  was  first  assigned  carries  so  roach 
of  the  lien  as  is  necessary  to  pay  it,  unless  there  be  an  express 
agreement  otherwise,^  or  some  equity  in  favor  of  the  vendor.* 
Such  assignee,  moreover,  is  entitled  to  all  the  remedies  of  the 
vendor  to  enforce  the  lien ;  and  the  latter  cannot,  by  any  act  of 
his,  deprive  the  assignee  of  these  remedies.^ 

1121.  If  the  deed  which  retains  a  lien  for  purohcuse-money 
does  not  refer  to  any  note  or  bond  for  such  purchase-money,  a 
subsequent  purchaser  is  not  bound  to  make  inquiry  for  it,  and 
is  not  affected  by  any  equity  in  favor  of  the  assignee  of  the  note 
or  bond.  A  vendor  who  had  taken  a  negotiable  note  for  the  pur- 
chase-money of  land  conveyed  by  a  deed  which  reserved  a  lien 
for  the  purchase-money,  but  did  not  refer  to  the  note,  after- 
wards indorsed  the  note  to  one  person,  and  contracted  to  sell  the 
land  to  another,  who  paid  the  purchase-money,  and  therenpon 
took  from  the  first  vendee  a  conveyance  of  the  property.  The 
second  vendee  was  ignorant  of  the  existence  of  the  outstanding 
note,  and  of  any  claim  by  the  holder  of  it  to  the  purchase-^ioney. 
It  was  held  that  the  second  vendee  took  the  property  unaffected 
by  any  lien  in  favor  of  the  holder  of  the  note.^  The  assignee  of 
the  note  in  such  case  does  not  stand  upon  the  same  ground  with 
the  assignee  of  a  mortgage  note,  where  the  latter  is  described 
in  the  mortgage.  The  giving  of  a  note  for  the  purchase-money 
secured  by  a  vendor's  lien  is  not  so  universal  a  practice  as  to 
make  it  incumbent  upon  a  sub-purchaser,  in  the  absence  of  any 
reference  to  the  note  in  the  deed,  to  make  inquiry  for  such  a  note. 
And  so  where  a  note  given  in  consideration  of  a  contract  for  the 
conveyance  of  land  was  transferred  to  a  third  person,  and  the  con- 
tract was  afterwards  cancelled  by  the  parties  to  it,  and  the  land 
conveyed  to  others,  it  was  held  that  the  holder  of  the  note  had  no 
lien  upon  the  property.* 

1122.  Subrogation  to  the  lien.  —  A  surety  upon  a  note  given 


1  McClintic  r.  Wise,  25  Gratt  448,  18  As  to  the  rule  in  Mitsuiippi,  see  Aaron 

Am.  Rep.  694 ;  Paxton  v.  Rich,  85  Va.  v.  Warner,  62  Miss.  370 ;    Christian  v. 

378,  7  S.  E.  Rep.  531 ;  Menken  v,  Tay-  Clark,  10  Lea,  630;  Forwood  v.Dehoney, 

lor,  4  Lea,  445.    Otherwise  in  Texas,  un.  5  Bash,  174. 

less  it  appears  that  it  was  the  intention  ^  Grubba  v,  Wysors,  32  Gratt  127. 

that  the  assignee  should   be  first   paid.  *  McClintic  v.  Wise,  25  Gratt.  448. 

Salmon  v.  Downs,  55  Tex.  243.    A  later  ^  National  Valley  Bank  v,  Uarman,  75 

decision  in  this  State  places  the  rule  pretty  Va.  604. 

much  in  accord  with  the  general  rule.  *  McMillen  v.  Rose,  54  Iowa,  522, 6  N. 

Whitehead  v.  Fisher,  64  Tex.  638.  W.  Rep.  728. 
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TRANSFER  AND  ENFORCEMENT  OF  THE  LIEN.        [§  1123. 

to  the  vendor  for  the  purchase-money,  npon  paying  the  note  is 
sabrogated  to  the  vendor's  lien  for  the  purchase-money,  if  no 
equity  in  favor  of  the  vendor  would  thereby  be  displaced.  But 
a  surety  upon  the  first  of  three  notes  given  for  the  purchase- 
money,  upon  paying  such  note  is  not  entitled  to  be  subrogated  to 
the  vendor's  lien  in  respect  to  that  note,  when  the  result  of  such 
subrogation  would  be  to  displace  the  vendor  to  his  prejudice  in 
respect  to  his  lien  for  the  security  of  the  other  notes  for  the  pur- 
chase-money, as  would  be  the  case  if  the  land  were  an  inadequate 
security  for  the  payment  of  all  the  notes.^  A  surety  can  have  no 
subrogation  until  he  has  paid  the  entire  debt.^  One  who  has  ad- 
vanced money  to  the  purchaser  to  enable  him  to  pay  a  note  or 
bond  for  the  purchase-money  may  be  subrogated  to  the  vendor's 
lien.* 

1123.  Statute  of  limitations.  —  A  lien  founded  upon  con- 
tract may  be  enforced  although  the  debt  be  barred  by  the  stat- 
ute of  limitations.^  The  relation  of  a  purchaser  by  title  bond 
to  his* vendor  is  similar  to  that  of  mortgagor  to  mortgagee,  and 
bis  possession  is  in  like  manner  consistent  with  his  obligation  to 
pay  the  money  secured,  and  does  not  become  adverse  except 
under  circumstances  which  would  make  a  mortgagor's  possession 
adverse.^ 

A  vendor's  lien  under  an  agreement  or  bond  to  convey,  where 
the  purchaser  enters  into  possession  without  receiving  a  convey- 
ance, is  not  barred  by  the  statute  of  limitations  until  the  lapse 
of  twenty  years  without  the  payment  of  interest,  or  other  recog- 
nition of  the  indebtedness  on  the  part  of  the  purchaser.  Yet 
payment  may  be  established  by  circumstances  such  as  would 
satisfy  a  jury  that  the  continued  existence  of  the  debt  was  highly 
improbable.^ 

1  Gnibbs  V.  Wyson,  32  Gratt.  127.  Psxton  v.  Rich,  85  Ya.  378,  7  S.  £.  Rep. 

3  McConnell  v.  Beattie,  34  Ark.  113;  531. 

Me&keo  v.  Taylor,  4  Lea,  445.  *  Batler  v.  Douglass,  1  McCrary,  630, 

*  Price  V.  Davis,  88  Ya.  939, 14  8.  E.  3  Fed.  Rep.  612;  Lewis  i;.  Hawkins,  23 
Rep.  704.  Wall.  119;  Gadger  v.  Barnes,  4  Heisk. 

*  Driver  v.  Hudspeth,  16  Ala.  348 ;  Biz-  570,  overraliDg  Ray  v.  Goodman,  1  Sneed, 
sell  V,  Nix,  60  Ala.  281,  31  Am.  Rep.  38;  586  ;  Daniels  v,  Moses,  12  S.  C.  130;  Adair 
Colddeugh  v,  Johnson,  34  Ark.  312;  r.  Adair,  78  Mo.  630 ;  Lewis  v.  McDowell, 
White  9.  Blakemore,  8  Lea,  49 ;  Waddell  88  N.  C.  261. 

V.  Carlock,  41  Ark.  523 ;  McPhereon  r.  *  Phillips  v.  Adams,  78  Ala.  225 ;  May 
Johnson,  69  Tex.  484,  6  S.  W.  Rep.  798;    v.  Wilkinson,  76  Ala.  543;    Hardin    v. 

Boyd,  113  U.S.  756. 
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1124.  The  obligation  first  to  exhaust  the  personal  remedy, 
which  is  a  rule  of  equity  adopted  by  some  courts  as  to  liens  aris< 
ing  by  implication  of  law,  has  no  application  when  the  lien  is 
created  by  express  contract.^ 

1126.  Proceedings  to  enforce  such  lien.  —  To  enforce  a  lien 
for  the  purchase-money  reserved  by  the  vendor  in  his  deed,  the 
same  proceedings  are  had  as  in  case  of  a  formal  mortgage.  The 
same  persons  must  be  made  parties.^  If  the  vendee  has  sold  any 
part  or  the  whole  of  his  interest,  his  grantee  must  be  made  a 
party ;  ^  and  so  must  any  one  who  has  acquired  a  lien  upon  the 
property  through  him.*  **  The  rights  of  the  vendee,"  says  Mr. 
Justice  Bradley,^  ^*  being  the  same  as  those  of  a  mortgagor,  they 
must  be  extinguished  in  the  same  way.  They  are  vested  and 
well  defined  in  the  law.  They  constitute  an  estate  called,  it  is 
true,  by  the  name  of  an  equity  of  redemption ;  but  still  an  estate 
which  may  be  conveyed,  incumbered,  and  laid  under  other  liens. 
And  the  heirs  and  assigns  of  the  vendee,  and  subsequent  holders 
of  liens  on  the  property  against  him,  cannot  be  disregarded  or 
ignored  by  the  original  vendor  or  his  assigns,  when  they  desire 
to  extinguish  this  estate." 

As,  in  the  case  of  a  suit  to  foreclose  a  mortgage,  a  person  claim- 
ing adversely  to  the  mortgage  title  should  not  be  made  a  party, 
so  to  a  bill  to  enforce  a  veudor*s  lien  under  a  title  bond  a  person 

^  Smith  V,  Rowland,  13  Kans.  245 ;  sell  his  interest  in  the  property.  The  Ten- 
Sparks  V,  Hess,  15  Cal.  186,  193;  McCas-  dee  in  snch  caBes,  for  the  purpose  of  the 
lin  V,  State,  44  Ind.  151 ;  Iluffman  v,  forecloaare,  is  treated  as  a  mort^gor  of 
Cauble,  86  Ind.  591.  See,  however,  Bry-  the  property  purchased,  and  his  rights  may 
ant  V.  Stephens,  58  Ala.  636.  be  foreclosed  in  a  similar  manner.    R.  S. 

«  Wells  r.  Francis,  7  Colo.  396,  4  Pac.  1888,  §§  4565,  4566 ;  Dukes  v.  Turner,  44 

Rep.  49.  Iowa,  575. 

*  Ballard  v.  Carter,  71  Tex.  161, 9  S.  W.  In  Tennewee  it  is  provided  by  statute 

Rep.  92.  that  liens  on  realty  retained  in  favor  of 

^  §§  1440»  1541  I  King  r.  Young  Men's  vendors  on  the  face  of  a  deed,  also  mort- 

Ass'n,  1  Woods,  386 ;   Gaston  v.  White,  gages,  deeds  of  trust,  and  assignments  of 

46  Mo.  486.  realty  executed  to  secure  debts,  shall  be 

In  Iowa  it  is  provided  by  statute  that  barred  and  the  liens  discharged,  unless 

the  vendor  of  real  estate  who  has  given  a  suits  to  enforce  the  same  be  brought  with- 

bond  or  other  writing  to  convey  it,  and  in  ten  years  from  the  maturity  of  the 

part  or  all  of  the  purchase-money  remains  debt,  provided  that  this  statute  shall  not 

unpaid  after  the  day  fixed  for  payment,  run  against  existing  liens  only  from  the 

whether  the  time  is  or  is  not  of  the  essence  date  of  the  passage  of  this  act.    Acts  1 885, 

of  the  contract,  may  file  his  petition  ask-  ch.  9. 

ing  the  court  to  require  the  purchaser  to  ^  King  v.  Young  Men's  Ass'n,  1  Woods, 

perform  his  contract,  or  to  foreclose  and  386. 
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claiming  advereelj  to  the  title  should  not  be  made  a  party,  be- 
caose  the  rights  of  such  a  claimant  cannot  be  litigated  and  settled 
in  such  proceeding.^ 

1126.  Moreover,  the  vendor,  like  a  mortfirafiree,  has  several 
remedies,  and  may  pursue  all  of  them  ooncurrently ;  he  may 
bring  an  action  at  law  to  recover  the  debt,  an  action  of  trespass 
or  ejectment  for  the  possession  of  the  land,  and  a  suit  in  equity 
to  enforce  the  lien.^  The  vendor  seeking  to  enforce  the  lien 
Bbould  set  forth  the  terms  of  the  agreement,  and,  if  the  title  is 
still  in  him,  he  should  aver  his  ability  and  willingness  to  convey 
the  land  according  to  the  terms  of  sale,  if  the  payment  of  the 
purchase-money  and  the  execution  of  the  conveyance  are  in- 
tended by  the  contract  to  be  concurrent  and  contemporaneous 
acts,  or  the  contract  makes  the  purchase-money  due  and  payable 
only  on  the  tender  of  a  deed  of  conveyance.*  But  if  the  pur- 
chase-money be  made  payable  on  a  day  certain,  the  payment  of 
this  is  not  dependent  upon  the  making  of  title ;  and  in  such  case 
it  is  not  necessary  for  the  vendor,  in  a  bill  to  enforce  the  lien,  to 
aver  an  offer  on  his  part  to  convey,  or  to  aver  his  readiness  to 
make  title.^  The  vendor  who  has  secured  possession  under  his 
contract,  and  insists  upon  maintaining  possession,  is  not  permit- 
ted to  deny  his  liability  on  the  note,  bond,  or  contract  for  the 
pnrchase-mohey.  If  he  resists  payment  of  the  purchase-money, 
he  must  offer  to  restore  the  possession  of  the  land  to  the  ven- 
dor.* An  averment  also  of  the  amount  of  purchase-money  re- 
maining unpaid  is  necessary  to  sustain  a  judgment  for  a  sale 
of  the  land  to  satisfy  the  amount  due  upon  the  contract.^  In 
some  States  a  strict  foreclosure  of  such  a  lien  is  allowed.^    But 

1  Wells  V.  Francis,  7  Colo.  396,  4  Pac.  v.  Harris,   100  SI.  276 ;    McCoDnell  v. 

Bep.  49 ;  Moreland  v.  Metz,  24  W.  Ya.  Beattie,  34  Ark.  1 13. 

119,  49  Am.  Rep.  246  ;  CanDingham  v.  *  McKleroj  v,  Tulane,  34  Ala.  78. 

Hedrick.  23  W.  Va.  679 ;  Neeley  v.  Ra-  *  Bnrkctt  v.  Munford,   70  Ala.    428  ; 

leys,  26  W.  Va.  686,  688 ;  Arnold  v.  Co-  Munford  r.  Pearce,  70  Ala.  452 ;  May  v. 

bam,  32  W.  Va.  272,  9  S.  E.  Rep.  21.    In  Lewie,  22  Ala.  646  ;  Reeve  v.  Downs,  22 

West  ^iginia  it  is  held   that  it  is  not  Kans.  330. 

necesstry,  before  entering  a  decree  of  sale  ^  Harvey  v.  Morris,  63  Mo.  475  ;  Reeve 

under  a  lien,  to  ascertain  the  existence  v.  Downs,  22  Kans.  330 ;  Mclndoe  v,  Mor- 

ind  amoont  of  other  liens  npon  the  prop-  man,  26  Wis.  588, 7  Am.  Rep.  96 ;  Brock 

erty  and  their  priorities,  thongh  sabee-  o.  Hidy,  13  Ohio  St  306. 

qoent  to  the  vendor's  lien,  or  to  make  the  *  Calvin  v.  Duncan,  12  Bosh,  101.    See 

lienors  parties.  Johnston  v.  Cochrane,  84  N.  C.  446. 

'Miconp.Ashnrst,  55  Ala.  607;  Palmer  '  Vail  v.  Drexel,  9  Bradw.  439.    See 

Jones  on  Mortgages,  §  1541. 
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a  strict  foreclosure  is  not  generally  allowed  where  such  a  decree 
is  not  made  in  the  foreclosure  of  mortgages.^  A  decree  fore- 
closing this  right  of  the  vendee  to  purchase  should  give  himf  a 
definite  time  within  which  to  perform  his  contract.*  Where  a 
lien  is  reserved  for  the  security  of  a  bond  for  purchase-money, 
the  lien  may  be  enforced  in  equity  though  the  bond  be  lost.^ 
A  purchaser  under  a  contract  of  purchase  cannot  maintain  a  suit 
for  specific  performance  after  he  has  assigned  to  another  his  right 
to  receive  the  conveyance,  for  he  has  then  no  cause  of  action  un- 
less it  be  as  trustee  for  his  assignee.^ 

1127.  Tender  of  performance.  —  It  is  no  defence  to  an  equi- 
table action  to  enforce  a  lien,  under  a  contract  for  unpaid  pur- 
chase-money, that  the  vendor  did  not  tender  a  deed  before  bring- 
ing suit.^  After  the  time  for  the  performance  of  the  contract 
has  passed,  without  any  offer  by  either  party  to  perform  on  that 
day,  there  can  be  no  action  at  law  upon  it  by  either,  but  either 
may  claim  a  specific  performance  in  equity,  making  an  offer  of 
performance  in  the  bill.®  If  no  tender  was  made  before  bring- 
ing suit,  the  complainant  must  aver  a  readiness  and  willingness 
to  execute  a  deed  that  will  vest  the  title  in  the  purchaser.  In 
Indiana  it  is  held  that  the  tender  must  be  kept  good  by  bringing 
the  deed  into  court,^  but  generally  an  offer  to  deliver  the  deed  is 
sufficient.  If  an  action  to  foreclose  the  lien  be  brought,  not  by 
the  vendor,  but  by  his  personal  representatives,  they  should  show 
that  they  are  able  and  willing  to  give  a  deed,  or  else  make  the 
heir  or  devisee  who  holds  the  legal  title  in  trust  for  the  purchaser 
a  party  to  the  suit,  so  that  he  will  be  bound  by  it.^ 

1127  a.  If  the  vendee  haa  been  evicted  and  kept  for  a  time 
only  out  of  the  possession  of  the  land,  and  then  resumed  its 

1  Fitzhngh  v.  MaxweU,  34  Mich.  138.  «  Brace  u.  Tilson,  25  N.  Y.  194;  Ste- 

^  KeUer  v.  Lewis,  53  Cal.  113;  Vail  r.  veDson  v,  MaxweU,  2  N.  Y.  408.    And  see 

Drexel,  9  Bradw.  439.  McWilliams  v.  Brookens,  39  Wis.  334; 

8  Robinson  v.  Bix,  18  W.  Va.  528.  Watson  v.  Bell,  45  Ala.  452;  Newton  v. 

*  Green  v,  Betts,  I  McCrary,  72.  Hull,  90  Cal.  487,  27  Pac.  Rep.  429. 

B  Freeson  v.  BiBselI,63  N.  Y.  168.    See,  ^  Good  wine  v,  Morey,  III   Ind.  68, 12 
however,  McCai^h'n  v.  State,  44  Ind.  151 ;  N.  E.  Rep.  82 ;  Melton  u.  Coffelt,  59  Ind. 
McKenzie   t;.  Baldridge,   49    Ala.    564;  310;  Smith  v.  Turner,  50  Ind.  367;  Sowle 
Turner  v,  Lassiter,  27  Ark.  662;  Wake-  v.  Holdridge,  63  Ind.  213;  Overly  v.  Tip- 
field  t;.  Johnson,  26  Ark.  506 ;  Paschal  v,  ton,  68  Ind.  410. 
Brandon,  79  N.  C.  504 ;  Evans  v.  Feeny,  ^  Thomson  v.  Smith,  63  N.  Y.  80. 
81  Ind.  532;  Munford  v.  Pearce,  70  Ala. 
452. 
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occupancy  and  enjoyment,  when  the  defect  in  his  vendor's  title 
has  been  cured,  in  a  sait  by  the  vendor  to  enforce  his  lien  the 
vendee  is  entitled  to  recoup  the  value  of  the  estate  for  the  period 
of  dispossession.^  But  the  vendee  cannot  claim,  as  special  dam- 
ages on  accoant  of  his  temporary  eviction,  that  he  had  closed  out 
a  lucrative  business,  changed  his  residence,  disposed  of  property 
at  a  sacrifice,  and  made  expenditures  looking  to  the  occupation  of 
the  land  during  the  season,  which  resulted  in  loss,  for  such  dam- 
ages are  speculative  and  remote.^ 

1128.  A  vendor  ezhauste  fits  lien  by  a  foreclosure  sale. 
If  a  vendor,  who  has  entered  into  a  contract  to  convey  upon  the 
payment  of  the  purchase-money,  elects  to  foreclose  his  contract 
of  sale,  he  cannot,  after  the  land  has  been  sold  and  bid  in  by  him 
for  a  part  only  of  the  judgment,  and  then  redeemed  by  the  pur- 
chaser, still  claim  to  have  a  vendor's  lien  upon  the  land  for  the 
balance  of  the  purchase-money.^ 

The  decree  must  conform  to  the  pleadings.  If  the  bill  asks 
for  a  sale  of  the  land  under  the  lien,  or  for  a  rescission  of  the  con- 
tract of  sale,  a  decree  cannot  be  entered  for  the  satisfaction  of  the 
purchaser's  note  for  the  unpaid  purchase-money ;  that  the  vendor 
retain  the  moneys  received  by  him  ;  and  that  the  purchaser  retain 
possession  of  the  land,  and  that  the  title  be  vested  in  him.  The 
decree  should  either  enforce  the  vendor's  lien  or  rescind  the  con- 
tract.* 

A  vendor  who  has  taken  notes  for  the  purchase-money  cannot 
enforce  his  lien  by  a  sale  of  the  land  until  all  the  notes  are  due,  in 
the  absence  of  a  stipulation  or  statute  to  that  effect.^  The  rule 
is  the  same  as  that  which  governs  the  foreclosure  of  a  mortgage 
under  like  circumstances.     But  a  personal  judgment  against  de- 

^  See  Christy  v.  Ogle,  33  III.  295  ;  More-  money,  unless  all  of  them  are  dae  at  the 

land  r.  Metz,  24  W.  Va.  119.  date  of  the  judgment  for  the  eale,  though 

^  Gnnter  r.  Beard,  93  Ala.  227,  9  So.  all  the  notes  are  held  by  the  same  pers^to. 

Rep.  3S9.  but  only  so  much  of  the  land  may  be  sold 

*  Todd  p.  Darey,  60  Iowa,  532,  15  K.  as  is  sufficient  to  satisfy  the  notes  that  arc 
W.  Rq>.  421 .  due ;  and  if  the  property  cannot  be  advan- 

*  Baldwin  v.  Whaley,  78  Mo.  186.  tageously  divided,  none  of  it  can  be  sold 
'  Bramer.  Swain  (N.C.),  15  S.£.  Rep.    until  all  the  notes  fall  due.    Gentry  v. 

938.    See  Jones  on  Mortgages,  §   1459.  Walker  (Ky.),  20  S.  W.  Bep.  291 ;  Leo- 

Under  Kentucky  Civ.  Code  1889,  §694,  pold  v.  Furber,  84  Ky.  214,  1  S.  W.  Hep. 

the  whole  of  a  tract  of  land  cannot  be  404,  following  Fanght  v.  Henry,  13  Bush, 

Bold  to  satisfy  notes  for  the  purchase-  471. 
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fendant  may  be  had  on  the  notes  dae  at  the  commencement  of 
the  action. 

1129.  A  sale  of  the  land  under  order  of  court  to  satisfy 
the  lien  passes  the  growing  crops,  unless  they  are  reserved  in 
the  order  of  sale.^  But  the  vendor's  lien  is  subordinate  to  any 
lawful  lien  existing  upon  the  crops  at  the  time  it  is  sought  to 
charge  them  with  the  vendor's  lien.^  Before  the  vendor,  however, 
can  resort  to  the  rents  and  profits  of  the  land  sold  in  payment  of 
the  debt  for  purchase-money,  he  must  allege  in  his  bill  or  prove 
that  the  land  itself  is  insufficient  to  pay  the  debt,  the  land  being 
the  primary  fund  for  its  satisfaction,  and  the  rents  and  profits 
only  an  incidental  fund.^ 

A  clause  in  a  deed  which  provides  that  the  grantee  may  cat 
and  sell  the  timber  on  the  land,  a  lien  for  the  purchase-money 
being  reserved,  is  interpreted  as  being  made  for  the  purpose  of 
enabling  the  purchaser  to  pay  the  purchase-money.  If,  therefore, 
the  purchaser  makes  a  mortgage  of  the  land  to  one  who  advanced 
him  money  to  make  the  purchase,  and  the  mortgagee  files  a  bill  to 
foreclose,  alleging  the  superiority  of  the  vendor's  lien,  and  that  the 
timber  had  been  so  wasted  that  the  land  would  not  more  than 
satisfy  it,  a  decree  directing  a  sale  of  the  land  to  pay  the  ven- 
dor's lien,  and  of  the  timber  to  pay  the  mortgage  debt,  is  errone- 
ous, for  there  was  no  intention  to  sever  the  title  of  the  timber 
from  that  of  the  land.  The  mortgage  created  a  lien  on  the  land 
subordinate  to  the  lien  for  purchase-money,  but  it  created  no  lien 
on  the  timber  separate  from  the  land> 

1130.  A  purchaser  in  possession  under  a  oontraot  of  sale 
may  be  restrained  firom  impairing  the  vendor's  lien  by  the 
removal  of  buildings  or  otherwise.  If  the  vendee  sell  the  buildings 
to  one  who  buys  with  knowledge  of  a  fraudulent  intent  to  impair 
the  vendor's  lien,  no  title  passes  as  against  the  vendor,  who  may, 
under  a  judgment  obtained  against  the  vendee  for  purchase- 
money,  levy  on  and  sell  the  house  in  the  hands  of  the  purchaser. 
But  inasmuch  as  the  vendee  in  possession  is  the  equitable  owner, 
he  may  properly  remove  buildings  and  fences,  if  this  does  not 
impair  the  vendor's  security ;  thus,  he  may  remove  them  for  the 

1  Yates  V,  Smith,  11  Brmdw.  459 ;  Smith  ^  Wooten  v.  Bellinger,  17  Fla.  289. 

V.  Ha°:ae,  25  Eans.    246 ;   Johnston    v,  *  Moore  v.  Knight,  6  Lea,  427. 

Smith,  70  Ala.  108;  Jones  on  Mortgagea,  *  Sikes  p.  Page  (Ky.),  15  S.  W.  Rep. 

658,  676,  699,  780.  248. 
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parpose  of  erecting  better  ones  in  the  place  of  those  removed. 
The  vendor  in  such  case  would  have  no  right  to  interfere.  He 
could  not  maintain  replevin  for  the  house  removed,  or  for  the 
timbers  composing  the  house.^ 

I  Weed  9.  Hall,  101  Pa.  St.  593. 
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CHAPTER  XXVI. 

IMPBOVElfENT  LIENS  OF  OCCUPANTS. 

I.  At  comroon  law  and  in  equity,  ISII-  I II.  By  statute,  1140-IU6. 
1139.  I 

I.  At  Common  Law  and  in  Equity. 

1131.  At  oommon  law,  the  owner  of  land,  upon  recovering 
it  in  an  action  at  law,  was  not  bound  to  pay  for  any  improTe- 
ments  made  by  the  occupant.  All  improvements  were  consid- 
ered as  annexed  to '  the  freehold,  and  as  passing  with  it.  Al- 
though the  occupant  had  made  improvements  under  the  belief 
that  he  had  acquired  the  freehold,  he  was  presumed  to  haye 
made  them  at  his  own  risk ;  and  when  it  turned  out  that  be  was 
mistaken  as  to  his  title,  he  was  treated  as  an  intruder  and 
wrong-doer.  The  owner  was  certainly  under  no  legal  obligation 
to  pay  for  improvements  upon  his  land,  which  he  had  neither 
sanctioned  nor  desired,  as  a  condition  upon  which  he  should  be 
allowed  to  recover  possession.^  But  the  occupant,  under  color 
of  title,  it  was  coaceded,  had  a  strong  equity  in  favor  of  being 
allowed  compensation  for  lasting  improvements  which  had  in- 
creased the  value  of  the  land.  *'  This  equity  arises  from  the  mis- 
take of  the  occupant  and  the  neglect  of  the  owner,  whereby  the 
labor  of  the  former  has  inured  to  the  benefit  of  the  latter.  There 
are  difficulties,  however,  in  sustaining  this  equitable  claim  con- 
sistently with  the  inviolability  of  private  property.  The  im- 
provements may  be  expensive,  and  beyond  the  ability  of  the 
owner  to  pay  without  a  disposition  of  the  land ;  besides,  he  may 
have  a  strong  attachment  for  the  property,  and  it  might  have 
answered  all  his  purposes  without  the  improvements.  To  over- 
come these  embarrassments,  the  learned  French  civilian,  Pothier, 
proposed  that  the  owner  should  be  allowed  to  take  possession, 
upon  the  condition  that  the  payment  of  the  value  of  the  improve- 

1  McCoy  v.  G randy,  3  Ohio  St.  463,466;  Parsons  i;.  Moses,  16  Iowa,  440,444; 
Lunqnest  v.  Ten  Ejck,  40  Iowa,  213. 
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ments  should  remain  a  charge  upon  the  land,  to  be  made  by 
instalmentSy  under  the  regulation  of  the  court.  It  appears  to  be 
a  rale  of  the  civil  law  that,  in  a  suit  for  the  rents  and  profits 
against  the  bond  jide  occupant,  the  value  of  his  lasting  improve- 
ments may  be  deducted  from  the  amount  of  the  plainti£E*s  claim 
for  damages."  ^ 

1132.  The  courtB  of  equity  adopted  the  rule  of  the  civil 
law,  and  whenever  the  owner  of  land  was  compelled  to  obtain 
an  account  of  rents  and  profits  against  the  occupant,  the  courts 
required  him  in  the  first  place  to  do  equity  by  paying  for  im- 
provements made  by  the  occupant  in  good  faith,  and  under  color 
and  claim  of  title.^ 

1133.  Ck>urts  of  law  afterwards  adopted  the  civil  law  rule 
from  the  courts  of  equity,  and  applied  it  when  the  owner  had 
recovered  in  ejectment,  and  sought  to  obtain  the  mesne  profits  in 
an  action  of  trespass.  This  was  regarded  as  an  equitable  action, 
and  the  plaintiff  was  allowed  to  recover  only  the  rents  and  prof- 
its, after  deducting  the  value  of  the  improvements.^  *^The  ac- 
tion for  mesne  profits  is  a  liberal  and  equitable  one,"  said  Kent,^ 
"and  will  allow  of  every  kind  of  equitable  defence."  But  courts 
of  law  made  no  other  provision  for  reimbursing  an  innocent  pur- 
chaser for  improvements  made  by  him  as  against  the  owner  of 
the  legal  title.^  In  courts  of  law  the  value  of  improvements  can 
be  allowed  only  by  way  of  set-off  against  the  owner*s  demand 
for  rents  and  profits  and  damages,  and  the  compensation  for  im- 
provements made  is  limited  to  the  amount  which  the  plaintiff  is 
entitled  to  recover.® 

1134.  To  entitle  a  defendant  in  ejectment  to  set  off  the 
value  of  permanent  improvements  he  has  made  upon  the  prem- 
ises, he  must  allege  and  prove  that  such  improvements  were  made 
by  him,  or  by  those  under  whom  he  claims;^  that  they  were 

1  McCoy  p.  Grand/,  3  Ohio  St.  463,  Sawyer,  15;  Jackson  r;.  Loomui,  4  Cow. 

466,  per  Barkley,  J.    See,  also.  Bright  r.  168,  15  Am.  Dec  347.                        ' 

Boyd,  1  Story,  478 ;  Potnam  v.  Ritchie,  ^  Murray  v,  Goavemear,  2  Johns.  Cas. 

6  Pfti|re,  390,  404.  438,  441,  1  Am.  Dec  177. 

'  Bright  V.  Boyd,  1  Stozy,  478 ;  Putnam  ^  Griswold  v,  Bragg,  18  Blatchf.  S02, 

V.  Ritchie,  6  Paige,  390 ;  Green  v.  Biddle,  per  Shipman,  J. 

8  Wheat  ],  77.  *  Green  v,  Biddle,  8  Wheat.  1 ;  Putnam 

'Dormer  v.  Fortesqae,  3  Ark.  134;  v.  Ritchie,  6  Paige,  390 ;  Yount  v.  Howell, 

Green  v.  Biddle,  8  Wheat.  1,  75 ;  Hylton  14  Cal.  465;  Wernke  v.  Hazen,  32  Ind. 

r.  Brown,  2  Wash.  165 ;  Stark  r.  Starr,  1  431. 

7  Fitch  V.  Cornell,  1  Sawyer,  156,  176. 
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made  while  he  or  they  were  holding  nnder  color  of  title  adveraely 
to  the  claim  of  the  plaintiff ;  ^  that  they  were  made  in  good  faith ;' 
and  that  they  are  of  value,  and  of  permanent  value,  to  the  prop- 
erty.' 

1135.  Whether  a  court  of  equity  will  grant  aflOrmative 
relief  to  one  in  possession  of  land  under  a  defective  title,  who 
has  made  permanent  improvements  in  good  faith,  believing  him- 
self to  be  legally  entitled  to  the  property,  and  allow  him  to  re- 
cover from  the  true  owner  the  value  of  such  improvements  with- 
out the  aid  of  some  other  equity,  and  merely  upon  proof  that  he 
has  niade  such  improvements  in  the  belief  that  he  had  the  legal 
title,  seems  to  be  quite  generally  doubted  by  the  authorities.^ 
It  is  true  that  Judge  Story,  in  a  case  which  did  not  necessarily 
involve  this  precise  point,  remarked  that  there  did  not  seem  to 
be  any  just  ground  to  doubt  that  compensation,  under  such  cir- 
cumstances, ought  to  be  allowed  to  the  full  amount  of  the  en- 
hanced value.^      The   decision,  however,  was   placed   upon  the 


^  Fitch    p.    Cornell,   1    Sawjer,    156 ;  contrary  to  the  first  principles  of  equity. 

Stark  r.  Starr,  I  Sawyer,  15.  Take  the  case  of  a  vacanc  lot  in  a  city, 

^  Wood  hull  V.  Rosenthal,  61  N.  Y.  382,  where   a  bond  fide    purchaser  bnildB  a 

396;  Fitch  v.  Cornell,   1    Sawyer,  156;  hoase  thereon,  enhancing    the  valne  of 

White  V.  Moses,  21  Cal.  34 ;  Dothage  v.  the  estate  to  ten  times  the  original  ralae 

Stuart,  35  Mo.  251  ;  Thompson  v.  Gil-  of  the  land,  nnder  a  title  apparently  per- 

man,  17  Vt.  109 ;  Whitney  v.  Richardson,  feet  and  complete ;  ia  it  reasonable  or  just 

31  Vt.  300.    And  see  Field  v.  Colnmbet,  that,  in  such  a  case,  the  tme  owner  should 

4  Sawyer,  523.  recover  and  possess  the  whole,  without 

*  Bell  V,  Bamet,  2  J.  J.  Marsh.  516,  7  any  compensation  whatever  to  the  honA 
J.  J.  Marsh.  379;  Fitch  v.  Cornell,  1  fide  purchaser?  To  me  it  seems  mani- 
Sawyer,  156;  Stark  t;.  Starr,  1  Sawyer,  festly  unjust  and  inequitable  thus  to  ap- 
15 ;  Gill  V.  Patten,  1  Cranch  C.  C.  465 ;  propriate  to  one  man  the  property  and 
Woodhull  V.  Rosenthal,  61  N.  Y.  382.  money  of  another  who  is  in  no  defanlt 

*  Putnam  v.  Ritchie,  6  Paige,  390 ;  Tay-  The  argument,  I  am  aware,  is,  that  the 
lor  V.  Foster,  22  Ohio  St  255,  257,  per  moment  the  house  is  built,  it  belongs  to 
Day,  J.  the  owner  of  the  land  by  mere  operation 

>  Bright  V,  Boyd,  1   Story,  478,  494.  of  the  law,  and  that  he  certainly  may 

With    reference  to    this    subject.  Judge  possess  and  enjoy  his  own.      But  this  is 

Story  said  :  —  merely  stating  the  technical  rule  of  law, 

"It  appears  to  me,  speaking  with  all  by  which  the  true  owner  seeks  to  hold 

deference  to  other  opinions,  that  the  de-  what,  in  a  just  sense,  he  never  had  the 

niai  of  all  compensation  to  such  a  bond  slightest  title  to,  that  is,  the  house.    It  is 

fide  purchaser,  in  such  a  case,  where  he  has  not  answering  the  objection,  but  merely 

manifestly  added  to  the  permanent  value  and  dryly  stating  that  the  law  so  holds. 

of  an  estate  by  his  meliorations  and  im-  But  then,  admitting  this  to  be  so,  does  it 

provcments,  without  the  slightest  suspi-  not  furnish  a  strong  ground  why  equity 

cion  of  any  infirmity  in  his  own  title,  is  should  interpose  and  grant  relief  ?  " 
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groQnd  tbat,  inasmuch  as  the  trae  owner  sought  relief  in  equity 
by  asking  for  an  account  of  rents  and  profits  received  by  the 
defendant  while  in  possession,  he  should  do  equity  by  allowing 
for  improvements  made  by  the  defendant.     When,  upon  the  re- 
port of  the  master,  the  same  case  came  before  the  learned  judge, 
he  placed  his  decision  upon  the  broad  ground  of  the  purchaser's 
equity.     He  said :  ^  "  My  judgment  is,  that  the  plaintiff  is  entitled 
to  the  full  value  of  all  the  improvements  and  meliorations  which 
he  has  made  upon  the  estate  to  the  extent  of  the  additional  vahie 
which  they  have  conferred  upon  the  land.     It  appears  by  the 
master's  report  that  the  present  value  of  the  land  with  the  im- 
provements and  meliorations  is  one  thousand  dollars,  and  that 
the  present  value  of  the  land  without  these  improvements  and 
meliorations  is  but  twenty-five  dollars ;  so  that  in  fact  the  value 
of  the  land  is  increased  thereby  nine  hundred  and  seventy-five 
dollars.    This  latter  sum,  in  my  judgment,  the  plaintiff  is  entitled 
to,  as  a  lien  and  charge  on  the  land  in  its  present  condition.     I 
wish,  in  coming  to  this  conclusion,  to  be  distinctly  understood  as 
affirming  and  maintaining  the  broad  doctrine,  as  a  doctrine  of 
equity,  that,  so  far  as  an  innocent  purchaser  for  a  valuable  con- 
sideration, without  notice  of  any  infirmity  in  his  title,  has,  by  his 
improvements  and  meliorations,  added  to  the  permanent  value  of 
the  estate,  he  is  entitled  to  a  full  remuneration,  and  that  such 
increase  of  value  is  a  lien  and  charge  on  the  estate,  which  the 
absolute  owner  is  bound  to  discharge  before  he  is  to  be  restored 
to  his  original  rights  in  the  land.     This  is  the  clear  result  of  the 
Roman  law ;  and  it  has  the  most  persuasive  equity,  and,  I  may 
add,  common  sense  and  common  justice,  for  its  foundation." 

1136.  But  generally  it  is  only  when  the  true  owner  seeks 
relief  in  equity  against  a  purchaser  lawfully  in  possession  that  the 
latter  is  allowed  an  equitable  lien  for  improvements  which  he  haa 
made  under  the  erroneous  belief  that  he  was  the  rightful  owner. 
The  courts  in  such  cases  say  to  the  plaintiff  that  he  shall  do  equity 
to  the  defendant  by  allowing  for  such  improvements  before  he 
shall  be  granted  relief.^     Thus,  if  the  true  owner,  after  a  recovery 

^  Bright  V.  Boyd,  2  Storr,  605.  MiMonri,  Val^e  v,  Flemiog,  29  Mo.  152; 

The  optnioQ  of  Judge  Storj,  that  a  and  ia  Oregon,  Hatcher  i;.  firiggs,  6  Ore- 

conrt  of  equitj  should  grant  affirmative  goD,  31. 

Tdief  at  the  suit  of  a  bond  fide  possessor,  ^  Robinson  v.  Ridley,  6  Madd.  2;  At- 

has  aiparently  been  adopted  in  Karyland,  tomey-6en.  v,  Baliol  College,  9  Mod.  407, 

Union  Hall  r.  Morri:ton,  39  Md.  281 ;  in  411 ;  Canal  Bank  v.  Hudson,  111  U.  S. 
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of  the  property  at  law,  seeks,  as  plaintiff,  an  account  in  equity 
against  such  possessor  for  the  rents  and  profits,  court  of  equity  will 
allow  the  latter  to  deduct  the  value  of  all  improvements  made  by 
him  of  permanent  benefit  to  the  estate.^  Courts  of  equity  will 
not  go  further  and  grant  active  relief  in  favor  of  such  parchaser, 
and  sustain  a  bill  brought  by  him  to  recover  the  value  of  his  per- 
manent improvements,  after  the  true  owner  has  recovered  the 
premises  at  law. 

1137.  Upon  the  same  principle,  where  improvements  have 
been  made  by  a  lessee  under  a  lease  which  pcusses  a  legal 
estate,  though  unauthorized,  equity  will  not  set  it  aside  without 
allowing  for  lasting  improvements.  Thus,  where  a  lease  was 
made  by  trustees  under  a  will  and  by  authority  of  a  decree  of 
court,  and  the  trustees  exceeded  their  authority  in  agreeing  upon 
some  of  the  terms  of  the  lease,  it  was  held  that,  inasmuch  as  the 
lessees  had  a  good  legal  estate,  the  lease  would  not  be  wholly  set 
aside  without  making  allowance  for  the  improvements  made  by 
the  lessee.*  Lord  Chancellor  Hard wicke  said:  "The  lessees  have 
a  good  legal  estate.  The  consideration  might  have  been  different 
if  they  had  had  only  a  defective  one  at  law,  so  that  the  trustees 
could  recover  at  law,  and  turn  the  lessees  into  equity  to  establish  the 
lease,  by  having  the  defect  supplied ;  and  then,  perhaps,  the  conrt 
would  not  do  it.  But,  the  lessees  having  a  good  title  at  law,  they 
have  no  need  to  be  suitors  to  this  court ;  but  instead  of  them,  the 
trustees  must  be  obliged  to  come  into  this  court  to  be  relieved 
against  this  lease,  but  that  must  be  upon  equitable  terms."  The 
equitable  terms  were,  that  the  trustees  should  allow  the  tenant  for 
lasting  improvements  made  by  him. 

1138.  And  so  where  a  purchaser  in  possession  under  a  con- 
tract of  purchase  made  improvements  in  accordance  with  the 
contract,  which  required  a  certain  expenditure  as  a  necessary  con- 
dition to  entitle  him  to  a  deed,  and  the  vendor  failed  to  convey  by 
reason  of  a  defective  title  in  himself,  it  was  held  that  the  vendee 
had  an  equitable  lien  on  the  premises  for  the  money  expended  in 

66,  83,  per  Blatchford,  J. ;  Bright  v.  Boyd,  23  N.  J.  Eq.  802.     See  Jones  on  Mort- 

1   Story,  478,  2  Story,  605;  Williams  v.  gages,  §  1128. 

Gibbes,  20  How.  635;  Davis  v.  Smith,  5  i  Bright  v.  Boyd,  1  Story,  478. 

Ga.  274, 289,  47  Am.  Dec.  279 ;  Bazemore  2  Attorney-General  v.  Baliol  College,  9 

r.  Davis,  55  Ga.  504,  520 ;  Smith  v.  Drake,  Mod.  407. 
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SQch  improvements.^    Such  a  lien  may  be  enforced  by  a  sale  of 
the  premises  by  order  of  court.* 

But  one  who  has  entered  into  a  contract  of  purchase  whereby 
he  has  agreed  to  expend  a  certain  sum  of  money  on  the  land,  and, 
after  spending  a  part  of  it,  declines  to  perform  the  contract 
fnrther,  has  no  lien  on  the  land  for  the  money  which  he  has  ex- 
pended.^ 

1139.  Lien  by  acquiescenoe  of  owner.  —  It  is  everywhere  con- 
ceded that,  if  the  true  owner  stands  by  and  suffers  the  person 
lawfully  in  possession  to  make  improvements  without  giving  him 
notice  of  his  title,  his  acquiescence  in  the  improvements  will  give 
rise  to  a  lien  upon  the  estate.^  Some  judges  have  been  of  the 
opinion  that  the  lien  for  improvements  is  strictly  confined  to  cases 
of  acqaiescence  by  the  real  owner.  Thus  Chancellor  Walworth 
said  that  he  had  not  been  able  to  find  any  case,  either  in  this 
country  or  in  England,  wherein  the  court  of  chancery  has  as- 
sumed jurisdiction  to  give  relief  to  a  complainant  who  has  made 
improvements  upon  land,  the  legal  title  to  which  was  in  the  de^ 
fendant,  where  there  has  been  neither  fraud  nor  acquiescence  on 
the  part  of  the  latter  after  he  had  knowledge  of  his  legal  rights.^ 

Where  a  father  allowed  his  sons  to  erect  buildings  on  his  land 
at  a  great  expense,  they  were  allowed  a  lien  on  the  premises, 
under  the  circumstances  of  the  case.  The  father  had  not  engaged 
to  make  over  the  land  to*  them,  although  he  contemplated  and 
intended  to  do  so  at  some  future  time.  The  father  was  regarded 
as  having  in  some  manner  induced  the  sons  to  greatly  improve  his 
property.* 

II.  By  Statute. 

1140.  In  general. — The  relief  which  the  courts  at  first  afforded 
to  occupants,  who  had  in  good  faith  made  valuable  and  lasting 
improvements  upon  the  land  of  others,  is  now  given  by  legisla- 
tion.    These  statutes  are  in  some  States  called  Betterment  Acts, 

1  Gibert  v.  Peteler,  38  N.  Y.  165,  affirm-  *  Putnam  v.  Ritchie,  6  Paige,  390,  405. 

mg  38  Barb.  488.  ^  Unity    Joint    Stock    Mat.    Banking 

'  King  17.  Tliompson,  9  Pet.  204.  Asso.  v.  King,  25  Beav.  72,  distinguished 

s  Wallia  v.  Smith,  21  Ch.  D.  243,  per  from  Millard  v,  Harvey,  10  Jur.  N.  S. 

Fay,  J.  1167,  per  Romilly,  M.  K.,  where  no  lien 

*  Pflling  If.  Armitage,  12  Yes.  78, 84,  per  was  allowed. 
Sir  Wm.  Grant.    And  tee  Miner  v,  Beek- 
nan,  50  N.  Y.  337. 
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and  in  others  Occupying  Claimant  Acts.  These  statutes  may  be 
divided  into  three  groups,  according  to  the  nature  and  method  of 
the  remedy  which  they  afford.  In  several  States  the  indemnity 
afforded  the  occupant  follows  in  theory  that  afforded  by  courts  of 
law,  inasmuch  as  the  only  compensation  provided  is  merely  by 
way  of  set-off  to  the  owner's  demand  for  rents  and  profits ;  and 
the  extent  of  the  indemnification  is  the  amount  of  the  rents  and 
profits  the  plaintiff  may  recover.  The  statutes  in  these  States 
may  be  regarded  as  imposing  a  lien  upon  the  land  limited  in 
amount  to  the  liability  of  the  occupant  for  the  use  and  occupation 
of  the  premises. 

In  a  larger  number  of  States  the  theory  of  the  statutes  enacted 
practically  follows  the  opinion  of  Judge  Story,  that  an  equitable 
lien  is  placed  upon  the  land  for  the  value  of  the  improvements 
which  the  land  fide  occupant  has  innocently  made.  Accordingly, 
full  compensation  is  allowed  the  occupant  by  provisions  which 
differ  much  in  different  States,  but  which  generally  provide  that 
the  plaintiff  in  a  real  action  shall  not  have  judgment  until  he  has 
made  full  compensation  to  the  defendant  for  the  improvements  the 
latter  has  made,  but  generally  allowing  the  plaintiff  to  elect  to 
surrender  the  land  to  the  occupant  upon  his  paying  the  value  of 
the  land  before  the  improvements  were  made.  These  statutes 
*^  practically  impress  upon  the  land  of  a  successful  plaintiff  in 
ejectment  a  lien  for  the  excess,  above  the  amount  due  for  use  and 
occupation,  of  the  present  value  of  the  improvements  which  have 
been  placed  on  the  land,  before  the  commencement  of  the  action, 
by  a  defendant  or  his  ancestors  or  grantors,  in  good  faith,  and  in 
the  belief  that  he  or  they  had  an  absolute  title  to  the  land  in 
question,  and  forbids  occupancy  by  the  plaintiff  until  the  lien  is 
paid."  1 

A  third  class  of  statutes  provides  that  the  amount  due  the  occu- 
pant for  improvements,  after  deducting  the  value  of  the  profits  he 
has  received  from  their  use,  shall  be  a  lien  on  the  lands,  which 
may  be  enforced  in  the  modes  provided. 

1141.  Statutes  providing  oompensation  by  set-ofll  —  In  New 
York  2  and  Oregon,^  in  an  action  to  recover  real  property,  the 
plaintiff,  when  he  recovers  judgment,  is  entitled  to  recover  rents 

1  Griswold  v,  Bragg,  18  Blatchf.  202,  «  4  r.  s.  1882,  Code  of  Cit.  Pro. 
204,  per  Shipmao,  J.  §  1531. 

>  Annot.  Laws  1892,  §  321. 
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and  profits  for  a  term  not  exceeding  six  years ;  but  the  damages 
shall  not  include  the  value  of  the  use  of  any  improvements  made 
by  the  defendant,  or  those  under  whom  he  claims.  Where  per- 
manent improvements  have  been  made  in  good  faith  by  the  de- 
fendant,  or  those  under  whom  he  claims,  while  holding  under 
color  of  title  adversely  to  the  plaintiff,  the  value  thereof  must 
be  allowed  to  the  defendant  in  reduction  of  the  damages  of  the 
plaintiff,  but  not  beyond  the  amount  of  thq^e  damages. 

The  statute  of  New  Jersey  ^  is  quite  similar. 

In  Arizona,^  California,'  Colorado,*  North  and  South  Dakota,^ 
Idaho,^  Montana,"^  and  Nevada,^  when  damages  are  claimed  for 
withholding  the  property  recovered,  upon  which  permanent  im- 
provements have  been  made  by  a  defendant,  or  those  under  whom 
he  claims,  holding  under  color  of  title  adversely  to  the  claim  of 
the  plaintiff  in  good  faith,  the  value  of  such  improvements  must 
be  allowed  as  a  set-off  against  such  damages.^ 

In  Georgia  ^^  and  Tennessee,^^  against  a  claim  for  mesne  profits, 

^  Rer.  1877,  p.  332,  §  47.  made  before  the  plaintiff  acqaired  title. 

*  R.  S.  1887,  §  3157.  The  defendant's  possession  roast  also  be 

*  3  Codes  &  Stats.  1885,  §  741  of  Civ.    adyerse.    Bay  v.  Pope,  18  Cal.  694,  695  ; 
Pro.  and  nnder  color  of  title.  Love  v.  Shartzer, 

^  Code  Ciy.  Pro.  f  240.  31  Cal.  487,  495.    A  mere  trespasser  can- 

^  Code  Civ.  Pro.  §  641.  not  claim  the  value  of  his  improvements. 

*  R.  8.  1887,  f  4541.  Carpenter  v.  MitcheU,  29  Cal.  330,  335. 

^  R.  S.  1879,  cb.  3,  §  357.  The  improvements  must,  moreover,  be 

*  G.  S.  1886,  §  3281.  of  permanent  value,  and  must  have  been 
^  The  value  of  improvements  can  be    made  in  good  faith.    Carpenter  v.  Small, 

sllowed  only  a9  a  set-off  against  damages  35  Cal.  346 ;  Welch  v.  Sullivan,  8  Cal. 

for  withholding  the  premises;  and  where  511. 

no  such  damages  are  alleged  and  proved,  ^  Code  1882,  §  2906.  Even  a  trespasser 

proof  of  the  valoe  of  the  improvements  can  set  off  improvements  when  these  have 

cannot  be  introduced.    Ford  v,  Holton,  5  increased  the  value  of  the  premises ;  but 

Cal.  319, 322.  the  amount  the  plaintiff  maj  recover  can- 

If  the  value  of  the  improvements  ex-  not  be  reduced  below  the  sum  which  the 

ceeds  the  damages  claimed  by  the  plaintiff,  premises  would  have  been  worth  without 

the  defendant  can  be  allowed  the  amount  such  improvements.    Code  1882,  §  3468. 

of  the  damages  so  that  the  plaintiff  will  The  set-off  for  improvements  does  not 

recover  nothing.     Welch  v.  Sullivan,  8  extend  beyond  the  mesne  profits  claimed. 

CaL  165,  187,  511 ;  Tount  v,  Howell,  14  The  claim  for  improvements  is  not  aU 

Cal.  465 ;  Moss  v.  Shear,  25  Cal.  35,  44,  lowed  to  trench  at  all  upon  the  corpus  of 

85  Am.  Dec  94.  the  property.    Fields  v.  Carlton,  75  Ga. 

The  improvements  allowed  for  are  those  554. 

made  before  the    suit  was  commenced.  In  a  suit  in  equity  to  foreclose  a  mort- 

Bot  they  cannot  be  set  off  if  they  were  gage  upon  premises  which  the  person  in 

"  Code  1884,  §  3992. 
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the  yalae  of  improyements  made  by  one  bond  fide  in  possession, 
under  a  claim  of  right,  is  a  proper  sabject-matter  of  set-off. 

1142.  Statutes  providiner  full  equitable  compensatioii.  — 
In  Massachusetts  ^  and  Maine,^  when  in  a  writ  of  entry  the  de- 
manded premises  have  been  in  the  actual  possession  of  the  ten- 
ant, or  of  those  under  whom  he  claims,  for  six  successive  years 
before  the  commencement  of  the  action,  such  tenant  shall  be  al- 
lowed a  compensation  for  the  value  of  any  buildings  and  improve- 
ments on  the  premises  made  by  him,  or  by  those  under  whom  he 
claims,  to  be  assessed  by  a  jury.  Though  the  premises  have  not 
been  so  held  for  six  years,  the  tenant  is  entitled  to  such  compen- 
sation if  he  holds  under  a  title  which  he  had  reason  to  believe  to 
be  good.^  The  demandant  after  verdict  may  elect  to  abandon 
the  premises  to  the  tenant  at  the  value  estimated  by  the  jury. 

The  statutes  of  Virginia^  and  West  Virginia ^  follow  substan- 
tially the  statute  of  Massachusetts. 

possessioD  supposed  he  had  good  title  to,  A  tenant's  possession  may  be  so  far  ad- 
and  upon  which  he  made  improvements,  verse  as  to  entitle  him  to  compensation  for 
the  land,  with  the  improvements,  was  or-  improvements,  althongh  he  is  entitled  to 
dered  to  be  sold,  and  the  value  of  the  land  possession  hy  virtae  of  a  limited  estate,  if 
before  the  improvements  were  made  was  his  holding  is  in  fact  under  a  claim  of  an 
ordered  to  be  paid  to  the  mortgagee  and  entire  interest.  Wales  o.  Coffin,  100  Mass. 
the  balance  to  the  claimant,  so  far  as  ne-  177  ;  PJimpton  v.  Plimpton,  12  Cush.  458. 
cessaiy  to  satisfy  his  claim  for  improve.  The  improvements  for  which  the  stat- 
ments.  Fhee  v.  Guthrie,  51  Ga.  83.  This  ate  allows  compensation  are  such  as  were 
case  was  decided  on  its  own  peculiar  facts,  made  while  the  possession  of  the  maker 
an  examination  of  which  should  be  made  was  adverse,  or  under  title  which  he  sop- 
before  following  it  or  relying  upon  it  See  posed  to  be  good.  Wales  v.  Coffin,  100 
Fields  V,  Carlton,  75  Ga.  554,  564,  per  Mass.  177.  See,  also,  O'Brien  v.  Jojce, 
Jackson,  C.J.  117  Mass.  360;  Daggett  r.  Tracy,  128 

If  the  improvements  are  temporary  in  Mass.  167. 
their  nature,  and  the  jury  believe  that  they  A  mortgagee  in  possession,  who  sap- 
will  perish  before  the  owner  can  reap  any  poses  he  has  become  the  absolute  owner, 
benefit  from  them,  they  may  decline  to  is  entitled  to  the  benefits  of  the  statute 
reduce  the  mesne  profits  on  account  of  the  McSorley  v,  Lnrissa,  100  Mass.  270. 
improvements.  Morris  v.  Tinker,  60  Ga.  A  town  which  illegally  takes  a  lot  of 
466.  land  for  a  school-house  lot  is  not  entitled  to 

The  foundation  of  the  claim  in  set-off  an  allowance  for  improvements  under  the 

must  be  laid  by  evidence  of  increased  value  statute.   Spalding  r.  Chelmsford,  117  Msss. 

of    the  land.    The  improvements  must,  393 ;  Crosby  v.  Dracut,  109  BCaas.  206. 

moreover,  have  been  made  by  the  defend-  ^  ]^,  g,  i8S3,  ch.  104,  §§  20-43. 

ant,  or  by  some  one  through  whom  he  *  This  provision  is  not  in  the  Maine 

claims  title.    Evidence  must  be  given  of  statute, 

the  nature  of  the  improvements  added.  «  Code  18S7,  §§  2753,  2754. 

Jenkins  v.  Means,  59  Ga.  55.  ^  Code  1887,  ch.  91,  §§  1-15. 

^  P.  S.  1882,  ch.  173,  §§  17-^9.  In  the  latter  States  it  mnat  appear  in  all 
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In  New  Hampshire,^  if  the  defendant  against  whom  any  action 
is  brought  for  the  recovery  of  real  estate  has  been  in  the  actual 
peaceable  possession  thereof,  under  a  supposed  legal  title,  for 
more  than  six  years  before  the  action  was  commenced,  and  has 
increased  the  value  thereof  by  buildings  or  other  improvements, 
a  jury  shall  determine  the  amount  of  the  increased  value  thereof, 
after  allowing  for  any  waste  or  injury  the  same  may  have  sus- 
tained. The  judgment  rendered  for  the  plaintiff  upon  such  ver- 
dict shall  be  conditioned  that,  if  the  plaintiff  shall  within  one 
year  pay  to  the  clerk  of  the  court,  for  the  use  of  the  defendant, 
the  amount  of  the  increased  value  so  found,  a  writ  of  possession 
shall  issue  for  the  plaintiff ;  otherwise  all  his  right  to  such  lands 
shall  be  barred. 

In  Connecticut,^  final  judgment  shall  not  be  rendered  an  action 
to  recover  possession  of  land  agaiust  any  defendant  who,  or  whose 
grantors  or  ancestors,  have  in  good  faith,  believing  that  he  or 
they,  as  the  case  may  be,  had  an  absolute  title  to  the  land  in 
question,  made  improvements  thereon  before  the  commencement 
of  the  action,  until  the  court  shall  have  ascertained  the  present 
value  thereof,  and  the  amount  reasonably  due  to  the  plaintiff 
from  the  defendant  for  the  use  and  occupation  of  the  premises ; 
and,  if  such  value  of  such  improvements  exceed  such  amount  due 
for  use  and  occupation,  final  judgment  shall  not  be  rendered  until 
the  plaintiff  has  paid  said  balance  to  the  defendant ;  but,  if  the 
plaintiff  shall  elect  to  have  the  title  confirmed  in  the  defendant, 
and  shall,  upon  the  rendition  of  the  verdict,  file  notice  of  such 
election  with  the  clerk  of  the  court,  the  court  shall  ascertain  what 
sum  ought  in  equity  to  be  paid  to  the  plaintiff  by  the  defendant, 
or  other  parties  in  interest,  and,  on  payment  thereof,  may  confirm 
the  title  to  said  land  in  the  parties  paying  it. 

In  Vermont,^  after  judgment  for  the  plaintiff  in  an  action  of 
ejectment,  the  defendant  may  recover  the  value  of  improvements 
made  by  him  in  the  belief  that  he  had  good  title  in  f^e,  or  good 
title  by  lease.  Upon  a  recovery  in  such  action  for  betterments, 
no  execution  shall  issue  for  four  months,  and  the  writ  of  posses- 

caaei  that  the  defendant  had  leaaon  to  ^  G.  L.  1S78,  ch.  232,  §§  6,  7,  8. 

betiere  his  title  good.    The  baUnee  due  >  O.  S.  1888,  §  1055.    The  original  stat- 

the  defendant,  after  offsetting  the  dam-  nte  was  passed  June  26, 1846.    See  Gris- 

ages  assessed  for    the    plaintiff,  consti-  wold  v.  Bragg,  18  Blatchf.  202,  per  Ship- 

tatcs  a  lien  upon  the  land  recovered  by  man,  J. 

the  pUuntiff.  *  Laws  1880,  ch.  69,  §§  1260-1274. 
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fiion  in  the  ejectment  sait  is  stayed  unless  the  jadgment  for  bet- 
terments is  paid.  The  owner  may  lodge  with  the  clerk  of  the 
court  a  warranty  deed  of  the  land  to  the  defendant  in  the  eject- 
ment suit,  whereupon  the  court  shall  appoint  a  committee  to  as- 
certain the  value  of  the  land  without  the  betterments ;  and  such 
defendant  may  pay  such  sum  in  four  equal  annual  payments  and 
receive  the  deed.  If  he  does  not  make  such  payments,  the  writ 
of  possession  shall  issue. 

In  Ohio  ^  and  Wyoming,^  a  person  in  the  quiet  possession  of 
lands,  without  fraud  or  collusion  on  his  part,  shall  not  be  evicted 
until  he  is  fully  paid  the  value  of  all  lasting  and  valuable  improve- 
ments made  by  him,  or  by  the  person  under  whom  he  holds,  pre- 
vious to  the  commencement  of  suit  on  such  adverse  claim,  unless 
such  occupying  claimant  shall  refuse  to  pay  the  value  of  the  land 
without  the  improvements,  upon  demand  of  the  successful  claim- 
ant or  his  heirs. 

In  Illinois,^  the  court  appoints  commissioners  to  assess  the  value 
of  the  improvements,  and  judgment  and  execution  issue  unless  a 
bond  is  given  to  pay  the  amount  within  twelve  months.  If  the 
value  of  the  improvements  exceeds  the  value  of  the  land,  the 
owner  of  the  better  title  may  convey  the  land  to  the  occupying 
claimant;  and  judgment  is  entered  against  the  latter  for  the 
amount  of  such  value,  upon  which  execution  may  issue,  unless  he 
gives  bond  to  pay  the  same  within  one  year. 

In  Indiana^  and   lowa,^  when  an  occupant  of  land  has  color 

1  R.  S.  1880,  §§  5786-5796.  ises  under  an  agreement  to  parchase  is  en- 

3  R.  S.  1887,  §§  2992-3002.  titled  to  the  remedy.    B.  S.  1888,  §  1082. 

A  tax  title  gives  a  right  to  the  benefits  ^  K.    S.   1888,  §§  3151-3156.     As  to 

of  the  statute.    The  statute  provides  for  color  of  title,  see  R.  S.  1888,  §§  3157, 

the  assessing  of  values  by  a  jury.    As  to  3158. 

what  is  notice  to  an  occupying  claimant  The  assignee  of  an  oocnpying  claimant 

before  making  the  improvements,  and  its  has  the  rights  and  remedies  of   bis  as- 

effect,  see  Robinson  v.  Ward,  13  Ohio  St.  signor.    Craton  v.  Wright,  16  Iowa,  133 ; 

293,  5  W.  L.  y.  465;  Beardsley  v.  Chap-  Parsons  o.  Moses,  16  Iowa,  440. 

man,  1  Ohio  St.  118  ;  Harrison  v.  Castner,  The  possession  of  the  occupying  claim- 

1 1  Obio  St.  339.  ant  must  be  advene.    Wiltse  v.  Hurley, 

>  1  Annotated  Stats.  1 885,  ch.  4.5,  §§  55-  11   Iowa,  473;  Keas  v.  Bums,  23  Iowa> 

61 ;  R.  S.  1889,  ch.  45,  §  55.  235.    The  claimant  must  hare  color  of 

*  R.   S.   1888,   §§  1074-1085.     As  to  title,  and  must  have  made  valuable  im- 

color  of  title,  see  R.  S.  1888,  §§  1080, 1081.  provements  in  good  faith.    Lanquest  v. 

The  occupying  claimant  may  recover  for  Ten  Eyck,  40  Iowa,  213  ;  Wells  v.  Riley, 

improvements  made  by  those  under  whom  2  Dill.  566 ;  Litchfield  v.  Johnson,  4  Dill 

he  claims ;  and  a  person  holding  the  prem-  551. 
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of  title  thereto,  and  in  good  faith  has  made  valuable  improve- 
ments thereon,  and  is  afterward,  in  the  proper  action,  found  not 
to  be  the  rightful  owner  thereof,  no  execution  shall  issue  to  put 
the  plaintiff  in  possession  of  the  property  after  filing  the  com- 
plaint hereinafter  mentioned.  The  complaint  must  set  forth  the 
value  of  the  improvements,  and  the  value  of  the  land  aside  from 
the  improvements.  The  court  or  jury  shall  assess :  1.  The  value 
of  all  lasting  improvements.  2.  The  damages  i^Khich  the  prem- 
ises have  sustained  by  waste.  8.  The  value  of  the  rents  and 
profits.  4.  The  value  of  the  estate  without  the  improvements. 
5.  The  taxes  with  interest  paid  by  the  claimant.^  The  plaintiff 
may  pay  the  appraised  value  of  the  improvements  as  assessed  by 
the  court  or  jury,  and  the  taxes  paid,  with  interest,  deducting 
the  value  of  the  rents  and  profits,  and  the  damages  sustained  as 
assessed  on  the  trial,  and  take  the  property. 

Should  he  fail  to  do  this  after  a  reasonable  time,  to  be  fixed  by 
the  court,  the  defendant  may  take  the  property  upon  paying  the 
appraised  value  of  the  land  aside  from  the  improvements. 

If  this  be  not  done  within  a  reasonable  time,  to  be  fixed  by  the 
court,  the  parties  will  be  held  to  be  tenants  in  common  of  all 
the  lands,  including  .the  improvements,  each  holding  an  interest 
proportionate  to  the  value  of  his  property,  as  ascertained  by  the 
appraisement  above  contemplated. 

In  Missouri,'  when  judgment  for  the  recovery  of  possession  of 
land  is  given  against  a  person  in  possession,  the  court  may  allow 
tiie  defendant  compensation  for  all  improvements  made  by  him  in 
good  faith  prior  to  his  having  had  notice  to  the  adverse  title. 
He  mast  in  his  petition  for  such  compensation  set  forth  the  nature 
of  his  title,  the  length  of  his  possession,  and  the  kind  and  value  of 
the  improvements  made;  and  he  must  also  aver  that  he  entered 
into  possession  believing  that  he  had  a  good  title,  and  that  he 
made  the  improvements  in  good  faith,  under  the  belief  that  he 
had  good  title  to  the  land. 

In  Alabama,*  in  a  suit  to  recover  the  possession  of  land,  the 
value  of  the  permanent  improvements  made  by  the  defendant 
shall  be  assessed  by  the  jury,  and  deducted  from  the  value  of  the 

*  The  Icrwa  statnte  only  provides  in  par-  of  the  lands  aside  from  the  improve- 
ticalar  that  the  petition  shall  state  the    ments. 

Talaeof  the  improvements,  and  the  valae        >  R.  S.  1889,  §§  4645-4656. 

»  Code  1886,  §§  2703-2705. 
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use  and  occupation.  If,  however,  the  value  of  the  improyements 
exceeds  the  value  of  the  use  and  occupation,  no  writ  of  possession 
shall  issue  for  one  year  after  the  rendition  of  the  judgment,  unless 
the  plaintiff  pay  to  the  defendant  the  excess  of  the  value  of  the 
improvements  over  the  value  of  the  use  and  occupation.  If  such 
payment  be  not  made  within  one  year,  the  defendant  may  pay  to 
the  clerk  of  the  court,  for  the  use  of  the  plaintiff,  the  value  of  the 
land  as  assessed  by  the  jury,  and  the  plaintiff  is  thereupon  forever 
barred  from  his  writ  of  possession. 

In  Kansas^  an  occupying  claimant  shall  not  be  evicted  until 
he  shall  be  paid  full  value  of  all  lasting  improvements  on  the  land 
made  by  him,  or  by  those  under  whom  he  claims,  previous  to  re- 
ceiving actual  notice  of  suit.  The  value  of  such  improvements, 
and  the  value  of  the  land,  and  the  value  of  the  rents  and  profits 
received  by  the  occupying  claimant,  with  the  damages  the  premises 
have  sustained  by  waste,  shall  be  assessed  by  a  jury. 

If  the  successful  claimant  shall  elect  to  receive  the  value  of  the 
land  without  the  improvements,  and  shall  tender  a  deed  of  general 
warranty  to  the  occupying  claimant,  and  the  latter  shall  neglect 
or  refuse  to  pay  the  value  of  the  land  within  the  time  allowed  by 
the  court,  a  writ  of  possession  shall  issue. 

1143.  Statutes  giving  the  occupant  a  lien  on  the  land  for 
his  improvements.  —  In  Kentucky  ^  any  person  believing  himself 
to  be  the  owner  by  reason  of  a  claim  in  law  or  equity,  the  foun- 
dation of  which  being  of  public  record,  who  has  improved  the  laud, 
shall  not  be  evicted  until  the  value  of  the  improvements  shall  be 
paid  by  the  successful  party  to  the  occupant.     A  jury  shall  assess 

1  G.  S.  1889,  §§  4704-4716.  «  G.  S.  1888,  ch.  80,  §§  1-12.    Where  a 

For  other  statutes  similar  io  effect,  but  person  makes  improyements  on  land  of  a 

differinj^  in  their  proyisions,  see  ^i^hig^w,  married  woman,  which  forms  no  part  of 

Annotated  Stats.  1882,  §§  7835«-7837 ;  Min-  the  homestead,  by  reason  of  her  haying  in- 

netota,  G.  S.  1891,  §§  5418, 541 9 ;  Kehras-  duced  him  to  think  that  he  had  bought  it 

ka.  Compiled  Stats.  1885,  ch.  63,  §§  1-11 ;  from  her,  equity  will   giye  him  a  lien 

Texas,  B.  S.  1879,  art.  4813-4821 ;  Wisoon-  thereon  for  the  yalue  of  the  improvements, 

sin,  AnnoUted  Stats.  1889,  §§  3096-3100.  thongh  she  is  not  bound  by  her  contracts. 

Under  the  Xianesota  statute,  upon  the  In  such  case  it  is  in  the  discretion  of  the 

failure  of  the  landowner  to  pay,  within  the  chancellor  to  order  that  a  certain  amoant 

time  prescribed  by  the  statute,  the  amount  of  the  land  be  sold,  and  that,  if  this  be  not 

awarded   to  the   occupant  for  improye-  sniBcient,  more  be  then  sold.    Daile/  v- 

ment,  the  title  becomes  yested  in  the  occn-  Cain  (Kj.),  13  8.  W.  Rep.  424 ;  Hawkins 

pant.    Fljrnn  v.  Lemieux,  46  Minn.  458,  o.  Brown,  80  Ky.  186. 
49  N.  W.  Rep.  238;  Craig  v.  Dunn,  47 
Minn.  59,  49  N.  W.  Rep.  396. 

92 


BY  STATUTE.  [§  1143. 

the  damages  done  the  land  by  waste,  the  rents  and  profits  which 
have  accrued  after  final  judgment  of  eviction,  and  the  value  of 
the  improvements  upon  the  land.  The  court,  after  deducting  the 
lesser  from  the  greater  assessments,  may  give  judgment  for  the 
remainder  in  favor  of  the  occupant  or  successful  claimant,  as 
the  case  may  be.  The  occupant  shall  have  a  lien  upon  the  land 
recovered  from  him  to  satisfy  said  judgment,  and  may  enforce  it 
by  suit  in  equity,  order  of  court,  or  other  procedure.  Satisfaction 
of  the  judgment  in  favor  of  the  occupant  for  improvement  must 
be  sought  by  enforcement  of  such  lien. 

The  statute  of  Arkansas  ^  is  somewhat  similar  in  its  provisions. 
The  amount  due  the  occupant  for  improvements  is  made  a  lien 
on  the  lands,  which  may  be  enforced  by  equitable  proceedings  at 
any  time  within  three  years  after  the  date  of  the  judgment.  No 
account  for  any  mesne  profits  shall  be  allowed  unless  the  same 
shall  have  accrued  within  three  years  next  before  the  commence- 
ment of  the  suit  in  which  they  may  be  claimed. 

In  Mississippi^  the  defendant  in  ejectment  has  a  lien  upon  the 
land  for  the  difference  between  the  value  of  the  mesne  profits  and 
the  value  of  the  improvements  found  by  the  jury;  and  no  execu- 
tion shall  issue  in  favor  of  the  plaintiff  until,  he  shall  have  paid 
the  amount  so  due  to  the  defendant. 

In  New  Mexico,^  when  any  person  is  deprived  of  the  possession 
of  any  improvements  on  any  lands  in  any  manner  whatever,  he 
has  the  right,  either  in  an  action  of  ejectment  which  may  have 
been  brought  against  him  for  the  possession,  or  by  an  appropriate 
action  at  any«time  thereafter  within  ten  years,  to  have  the  value 
of  his  said  improvements  assessed  in  his  favor,  as  of  the  date  he 
was  so  deprived  of  the  possession  thereof,  and  the  said  value  so 
assessed  shall  be  a  lien  upon  the  said  land  and  improvements,  and 
all  other  lands  of  the  person  who  so  deprived  him  of  the  possession 
thereof  situate  in  the  same  county,  until  paid. 

In  North  Carolina^  any  defendant  against  whom  a  judgment 
shall  be  rendered  for  land  may  present  a  petition  stating  that, 

1  Dig.  18S4,  §§  2644-2647.  gagor,  or  his  heirs  or  assigns,  for  the  re- 

^  R.  Code  1880,  §  2512.  cover/  of  the  mortgaged  premises. 

'  Comp.  Laws  1884,  §  2581.  To  entitle  the  occupant  to  recover  for 

*  Code  Civ.  Pro.  1891,  §  473.    Section  improvements,  he  must  show  that  he  made 

481  provides  that   nothing  herein    shall  them  while  he  believed  his  title  to  be  good. 

apply  to  any  Bait  brought  by  a  mortgagee,  Browne  u.  Davis,  109  N.  C.  23, 13  S.  £. 

or  his  heirs  or  assigns,  against  a  mort-  Rep.  703. 
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"while  holding  the  premises  under  a  color  of  title  believed  by 
him  ...  to  be  good,"  he  has  made  valaable  iroprovements 
thereon ;  and  the  court  may,  if  satisfied  of  the  probable  truth  of 
the  allegation,  impanel  a  jury  to  assess  the  allowance  to  defendant 
for  such  irpprovements. 

In  South  Carolina,^  upon  judgment  for  plaintiff  in  an  action  to 
recover  lands,  if  the  defendant  has  in  good  faith  made  improve- 
ments he  is  entitled  to  recover  their  full  value.  The  lands  recov- 
ered are  held  to  respond  to  any  judgment  rendered  in  his  favor, 
in  the  same  manner  as  if  the  same  had  been  attached  on  mesne 
process. 

1144.  Owner's  land  not  taken  without  consent.  —  A  statute 
for  the  relief  of  occupying  claimants,  which  requires  the  value  of 
permanent  improvements  made  in  good  faith  under  color  of  title 
to  be  paid  by  the  owner  on  condition  of  his  recovering  the  land, 
rests  upon  a  strong  equity.^  Though  it  is  an  encroachment  upon 
the  common  law  rights  of  property,  it  does  not  divest  the  owner 
of  his  estate  in  the  land  without  his  consent.  An  election  given 
to  the  owner  either  to  take  the  land  on  paying  for  the  improve- 
• 

1  G.  S.  1882,  §§  1835-1841.  It  is  not  in  the  erroneoas  belief  that  his  title  was 
what  such  improvements  may  have  cost  in  absolute  and  perfect.  While  it  is  tnxe  that 
dollars  and  cents  that  is  allowed,  but  what  improvements  and  permanent  buildings 
additional  value  has  been  imparted  to  the  upon  land  belong  to  the  owner,  yet  in  acorn- 
premises  by  snch  improvements.  Lewis  v.  parativeljr  newly  organized  State,  where 
Price,  3  Rich.  £q.  172.  On  a  lot  belonging  titles  are  necessarily  more  uncertain  than 
to  an  infant  without  guardian,  living  with  they  are  in  England,  there  is  an  instinctive 
his  mother  and  stepfather,  all  of  whom  conviction  that  justice  requires'  that  the 
were  destitute  and  homeless,  plaintiff  made  possessor  under  a  def^tive  title  should 
expenditures  in  the  way  of  necessary  im-  have  recompense  for  the  improvemeots 
provementa  to  the  house,  under  a  contract  which  have  been  made  in  good  faith  upon 
with  the  mother,  to  whom  plaintifiE  thought  the  land  of  another.  The  maxim,  often 
it  belonged.  Held,  that  the  value  of  the  repeated  in  the  decisions  npon  this  subject, 
improvements  to  the  premises  would  be  *  Nemo  debet  locupletari  ex  aiterius  ineom- 
allowed  out  of  its  rents.  Shumate  i*.  modo,*  tersely  expresses  the  antagonism 
Harbin,  35  S.  C.  521,  15  S.  E.  Hep.  270.  against  the  enrichment  of  one  out  of  the 

2  Griswold  v.  Bragg,  18  Blatchf.  202,  honest  mistake,  and  to  the  ruin,  of  another. 
205,  per  Shipman,  J.  There  is  a  natural  It  is  obvious  that  the  statutory  equity  is 
equity  which  rebels  at  the  idea  that  a  not  without  occasional  hardships.  The 
bond  fide  occupant  and  reputed  owner  of  true  owner  may  be  forced  to  sell  his 
land  in  a  newly  settled  country,  where  un-  land  against  his  will,  and  may  some* 
improved  land  is  of  small  value,  or  where  times  be  placed  too  much  in  the  power  of 
skill  in  conveyancing  has  not  been  attained,  capital,  but  a  carefully  regulated  and 
or  where  surveys  have  been  uncertain  or  guarded  statute  should  ordinarily  be  the 
inaccurate,  should  lose  the  benefit  of  the  means  of  doing  exact  justice  to  the 
labor  and  money  which  he  had  expended  owners." 
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ments,  or  to  take  its  valne  in  money  without  the  improvements 
and  sarrender  the  land  to  the  claimant,  is  constitutional,  because 
even  then  the  land  is  not  taken  from  him  without  hU  consent.^ 
Bat  a  statute  which  gives  this  option  to  the  occupying  claimant 
is  unconstitutional,  because  it  undertakes  to  deprive  him  of  his 
property  without  his  consent.^ 

A  statute  which  gives  the  owner  the  election  to  pay  the  defend* 
ant  the  value  of  the  improvements  he  has  made,  or  to  have  the 
title  confirmed  to  the  defendant  upon  his  paying  such  sum  as  the 
court  shall  ascertain  to  be  equitably  due  to  the  plaintiff,  is  consti- 
tutional.^ It  does  not  impair  the  obligation  of  contracts,  nor 
deprive  a  person  of  his  property  without  due  course  of  law,  nor 
deprive  him  of  his  right  to  trial  by  jury.* 

1145.  Constitutionality  of  the  statutes.  —  Statutes  which  in 
effect  preserve  the  equitable  lien  of  the  occupant,  and  give  the 
legal  owner  his  election  either  to  take  possession  of  the  land  upon 
paying  the  value  of  the  improvements  which  the  occupant  has  in- 
nocently made,  or  to  receive  in  place  of  the  land  its  valne  without 
the  improvements,  are  constitutional.^  The  Connecticut  statute, 
which  is  founded  on  the  theory  of  an  equitable  lien,  and  gives  the 
owner  the  election  to  keep  his  land  or  surrender  it,  and  receive 

1  Hoes  r.  Irring,  14  HI.  171 ;  Hoot  v.  Me-  him,  bnt  the  eqnitable  lien  of  the  occnpant 

Mahon,  5  Ohio,  133 ;  Armstronsf  v.  Jack-  is  preserved.    There  is  no  election  on  the 

son,  1   Blackf.  374,  12   Am.  Dec.  225;  part  of  the  occnpant  to  keep  the  land,  and 

Fiflber  v.  Cockerill,  5  Mon.    129,   132;  thus  compel  the  owner  to  abandon   his 

Gaines  9.  Bnford,  1  Dana,  481,494.     Con-  title;  neither  is  any  jud^^ment  rendered 

(ra,  Nelson  v.  Allen,  1  Terg.  360.  against  the  owner  for  the  value  of  the 

^  McCoy  r.   Grandy,  3  Ohio  St  463,  improTements,  to  be  enforced  by  levy  of 

469.    "However  able  and  willing  to  pay  execution.*' 

the  fall  value  of  the  improvements  put  on  ^  Griswold  v.  Bragg,  18  Blatchf.  202. 
hit  land  without  his  authority,  the  owner  The  constitntionality  of  similar  statutes 
19  compelled  to  give  op  hia  land,  and  that,  has  been  discussed  and  sustained  in  the 
too,  not  at  the  price  he  may  fix  upon  it,  following  among  other  cases :  Withington 
nor  even  at  the  price  for  which  it  might  v.  Corey,  2  N.  H.  115;  Whitney  v.  Rich* 
be  sold  at  a  public  sale  to  the  highest  ardson,  31  Vt  300;  Armstrong  v.  Jack- 
bidder,  but  at  a  price  to  be  fixed  by  a  son,  1  Blackf.  374,  12  Am.  Dec.  225;  Mc- 
jur/.''  Coy  V.  Grandy,  3  Ohio  St.  463 ;  Boss  v. 

*  Griswold  u.  Bragg,  18  Blatchf.  202.  Irving,  14  IlL  171 ;  Childs  o.  Shower,  18 

*  Per  Shipman,  J.,  in  Griswold  t?.  Bragg,  Iowa,  261.  The  constitutionality  of  the 
18  Blatchf.  202:  ''The  legal  owner  has  Tennessee  statute  was  condemned  in  Nel- 
his  election  either  to  take  possession  of  the  son  v.  Allen,  1  Terg.  360,  376.  Judge 
land  by  paying  the  lien,  or  to  receive,  in  Catron  says  that  the  question  of  consti- 
Ueu  of  the  land,  the  sum  which  the  court  tntionality  did  not  properly  arise  in  that 
shall  ascertain  to  be  equitably  due  him.  case,  and  expresses  no  opinion  npon  the 
The  owner's  title  is  not  forced  away  from  point. 
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8uch  compensation  as  the  court  shall  ascertain  to  be  equitably  due, 
was  ably  discussed  as  regards  its  constitutionality  in  the  case 
already  several  times  referred  to.^  ^^The  statute  is  said  to  be 
unconstitutional  in  that  it  impairs  the  effect  of  conveyances,  in 
violation  of  the  provision  of  the  Constitution  of  the  United  States 
(art.  1,  sec.  9)  which  prohibits  a  State  from  passing  a  law  impair- 
ing the  obligation  of  contracts,  and  that,  as  regards  preexisting 
conveyances  or  estates,  it  is  contrary  to  the  state  constitution, 
because  it  deprives  a  person  of  his  property  without  due  course  of 
law,  and  deprives  him  of  his  right  of  trial  by  jury.''  Shipman,  J., 
answering  these  objections,  said :  '^  I  do  not  think  that  it  is  neces- 
sary to  enter  into  a  critical  examination  of  these  constitutional 
provisions.  The  defendant's  suggestions  are  founded  upon  a  harsh 
view  of  the  nature  of  the  statute.  It  does  not  impair  the  obliga- 
tion of  any  contract  between  the  owner  and  his  grantor,  or  be- 
tween the  State  and  the  owner.  It  interferes  with  no  legal  title. 
It  interferes  with,  and  is  an  abridgment  of,  the  right  to  the  im- 
mediate possession  and  beneficial  enjoyment  of  property,  as  that 
right  existed  at  common  law,  and  to  that  extent  impairs  the 
interest  which  owners  formerly  had  in  lands.  It  cannot  be 
said  to  be  an  unjust  or  unreasonable  limitation  of  the  common 
law  right  of  possession,  but,  on  the  contrary,  the  provisions  are 
reasonable." 

A  statute  giving  the  occupant  the  election  to  keep  the  land,  and 
compel  the  owner  to  abandon  the  title,  is  unconstitutional.^ 

A  statute  authorizing  the  rendering  of  a  general  judgment  in 
favor  of  the  occupying  claimant  against  the  owner,  for  the  value 
of  improvements  made,  is  unconstitutional  and  void.^ 

A  statute  allowing  an  occupant  the  value  of  his  improvements 
is  unconstitutional  so  far  as  it  applies  to  improvements  existing 
before  the  passage  of  such  statute.^ 

The  provisions  of  a  statute  relating  to  the  appointment  of  com- 
missioners to  estimate  the  value  of  improvements  made  by  the 

1  Griswold  v,  Bragg,  18  Blatchf.  202.  it  is  by  no  means  clear  that  the  equities  of 

3  McCoy  V,  Grandy,  3  Ohio  St.  463.  an  occupying  claimant,  who  in  good  faiih 

^  Childs  V.  Shower,  18  Iowa,  261.  has  made  improvements  daring  a  period 

*  Gunn  V.  Barry,  15  Wall.  610;   Mc-  when  the  real  owner  was  Jiegligent  in 

Fhee  v.  Guthrie,  51  Ga.  83;  Society  for  the  asserting  his  rights,  may  not  be  provided 

Propagation  of  the  Gospel  v.  Wheeler,  for  by  retrospective  legislation.    Litchfield 

2  Gall.  105.  p.  Johnson,  4  Dill.  551. 

There  is  a  dictum  by  Judge  Dillon  that 
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defendant  in  ejectment  cannot  be  applied  in  courts  of  the  United 
States,  where  the  question  of  such  value  must  be  determined  by 
a  jury.  But  there  is  a  complete  remedy  for  such  defendant  in 
equity.^ 

1146.  Qood  faith  of  ocoapant  a  oondition  of  reoovery.  —  It 
is  generally  an  essential  condition  to  the  recovery  of  the  value  of 
permanent  improvements  under  the  statutes,  that  the  occupant  has 
made  them  in  good  faith  while  holding  possession  under  color  of 
title.^  If  one  through  whom  the  defendant  in  ejectment  claims 
title  made  improvements  without  such  a  belief  on  his  part,  the  last 
purchaser  is  precluded  from  recovering  for  such  improvements, 
although  the  last  purchaser  may  have  paid  for  the  full  value  of  the 
improvements.^  But  the  last  purchaser,  who  has  purchased  with 
the  belief  that  he  was  obtaining  a  perfect  title,  may  recover  the 
value  of  his  own  improvements,  and  the  value  of  the  improvements 
made  by  all  others  through  whom  he  claims,  who  purchased  and 
made  improvements  with  such  belief  on  their  part,  though  one 
party  in  the  chain  of  title  purchased  without  such  a  belief  on  hia 
part.* 

The  statutes  on  this  subject  generally  make  it  a  condition  to  the 
right  of  the  occupant  to  claim  compensation  for  improvements 
made  by  him  that  he  shall  have  made  them  in  good  faith,  believ- 
ing that  he  had  a  good  title  in  fee.  The  statutes  of  a  few  Statea 
give  the  right  without  such  condition  or  requirement. 

The  Roman  law  made  a  distinction  between  necessary  works 
and  useful  works;  and  a  possessor  in  bad  faith,  as  well  as  the 
possessor  in  good  faith,  was  entitled  to  compensation  for  necessary 
works;  but  if  they  were  merely  useful,  while  the  possessor  in 
good  faith  was  entitled  to  compensation,  the  possessor  in  bad  faith 
had  only  the  right  to  withdraw  and  keep  the  gain  which  he  had 
derived  from  the  improvements.* 

^  Bftnk  of  Hamilton  v.  Dudlej,  2  Pet.  «  Whitney  v.  Richardson,  31  V t.  300. 

492.  •  Gaines  v.  New  Orleans,  1  Woods,  104^ 

*  Stark  V.  Starr,  1  Sawyer,  15;  Rich  v.  107,  per  Bradley,  J.;  Johnson  v.  Wein. 

Coniell,  1   Sawyer,  156,  157;  Gaines  v,  stock,  31  La.  Ann.  698. 

Liardi,  1  Wooda,  56 ;  Wells  u,  Riley,  2  The  Roman  law  has  been   adopted  in 

Dill.  566;  Litchfield  v.  Johnson,  4  Dill.  Louisiana  with  some  modifications.    The 

551;  Mathews  v.  Daria,  6  Humph.  324;  Civil  Code,  art.  508,  which  is  the  same  as 

Cain  r.  Cox,  23  W.  Va.  594,  1  S.  E.  Rep.  art.  555  of  the  Code  Napoleon,  provides 

298;  McKim  v.  Moody,  1  Rand.  58 ;  Mor-  that  when  improvements  have  been  made 

ris  V.  Terrell,  2  Rand.  6.  by  a  third  person,  with  his  own  materials, 

'  Winslow  p.  Newell,  19  Yt.  164.  the  owner  of  the  soil  has  the  right  to  keep 
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them,  or  to  compel  this  person  to  take  he   may   require   them  to  be  removed. 

them  away.    Bot  if  the  owner  keeps  them  Gaines  v.  New  Orleans,  1  Woods,  lOi. 

he  most  pay  their  original  cost.    If  he  Such  poasessor  in  bad  faith  is  entitled  to 

accepts  the  improTcmente,  he  is  regarded  interest  on  the  amonnt  he  expended  for 

as  haTing  ordered  them.  such  improTements,  if  the  owner  accepts 

A  posaesaor  in  bad  faith  is  held  to  be  them,  and  he  is  chargeable  with  the  rents 

entitled  to  compensation  for  improyementa,  and  profits  with  interest.    Jackson  p.  Ld- 

if  the  owner  of  the  soil  accepts  them ;  but  deling,  2  Woods,  264. 
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CHAPTER  XXVII. 

DfPBOTElCEan?    lilBKS    OF    JODTT    TENANTS,    TENANTS    IN    COM- 
MON, AND  TENANTS  FOB  LIFE  OB  FOB  YEAB8. 

L  Of  joint  tenants  and  tenants  in  com- 1 II.  Of   tenants  for  life   and  for  years, 
mon,  1147-1158.  I  1159-116S. 

I.    Of  JaifU  Tenants  and  Tenants  in  Common. 

1147.  One  joint  tenant  or  tenant  in  common  has  a  lien 
upon  hie  oo-tenant's  interest  in  the  property  for  the  expense 
of  necessary  and  nseftQ  repairs  made  upon  it  whereby  a  com- 
mon benefit  has  been  conferred  on  the  owners,  so  that  ez  cequo  eV 
bono  they  ought  to  pay  for  Buch  a  benefit.^  Unless  the  property 
could  be  so  charged  for  such  repairs,  which  one  tenant  is  willing 
to  make,  the  property  might  remain  unfit  for  use,  and  worthless 
or  unprofitable  to  both  tenants.  One  tenant  should  not  be  forced 
to  let  his  property  go  to  ruin,  or  to  sell  his  interest,  because  his 
oo-tenant  is  unwilling  or  unable  to  make  the  necessary  repairs. 
Neither  should  the  tenant  who  is  willing  to  incur  the  cost  of  mak- 
ing such  repairs  be  forced  to  do  so  at  his  own  expense  without 
security  for  the  repayment  of  his  co-tenant's  share,  but  the  law 

^  Lake  v.  Craddock,  3  P.  Wms.  158 ;  the  other  will  not,  he  that  is  willing  shall 

S.  C,  under    name  of  Lake  v.  Gibson,  hare  a  writ  de  reparatiane  facienda,  and 

1  Eq.  Cas.  Abr.  290 ;  Scott  r.  Nesbitt,  14  the  writ  saith  ad  reparationem  et  $ustenia- 

Ves.  437,  444 ;   Swan  v.  Swan,  8  Price,  Honern  ejusdem  domus  teneaniur,  whereby  it 

518 ;  Coffin  u.  Heath,  6  Met.  76 ;  Percy  v.  appeareth  that  owners  are  in  that  case 

MSlandon,  18  Martin,  616,  8  Am.  Bep.  bonnd  pro  6ojio  ;nii/iico  to  maintain  booses 

595 ;  Alexander  v.  Ellison,  79  Kj.  148 ;  and  mills  which  are  for  habitation  and 

Torrejr  r.  Kartin  (Tex.),  4  S.  W.  Rep.  nse  of  men.^  Co.  Lit.  200  6;  Co.  Lit.  54  6. 

642;  Taylor  v.  Baldwin,  10  Barb.  626;  And  see  Bowles's  case,  11  Co.  79,82. 

Duliog  V.  Harmon,  47  Minn.  166,  49  N.  In  Xasaaehnsetts,  a  tenant  in  common, 

W.  Bepu  686.  who  has  made  necessary  repairs  opon  the 

At  common  law,  there  was  a  right  of  common  property  without  the  consent  of 

action  in  such  case,  but  of  course  no  lien,  his  co-tenant,  cannot  maintain  an  action  at 

I^vd  Coke  states  the  common  law:  "If  law  against  him  to  recover  contribution 

two  tenants  in  common,  or  joint  tenants,  be  for  the  cost  of  such  repairs.    Calvert  v. 

of  an  bouse  or  mill,  and  it  faU  in  decay,  and  Aldricb,  99  Mass.  74,  96  Am.  Dec.  693 ; 

the  one  is  willing  to  repair  the  same  and  Doane  v.  Badger,  12  Mass.  65. 
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§§  1148,  1149.]  UfPBOVEMENT  LIENS 

shoald  afford  him  immediate  security  therefor  by  means  of  a  lien 
upon  his  co-tenant^s  interest.^ 

1148.  If  the  tenant  in  oonunon,  whose  estate  heus  been  ben- 
efited by  repairs  made  by  a  oo-tenant,  be  an  infant,  the  lien 
against  his  estate  cannot  be  enforced  during  his  minority.  The 
most  that  the  court  could  do  would  be  to  decree  upon  a  proper 
bill  that  the  infant  and  his  guardian  should  be  restrained  from 
taking  any  share  of  the  rents  and  profits  of  the  common  property 
until  the  infant  should  arrive  at  full  age,  unless  the  infant  or  bis 
guardian  should  pay  or  secure  to  the  tenant  who  had  made  the 
repairs  such  portion  of  the  money  advanced  as  the  infant  would 
be  bound  to  contribute  on  his  arrival  at  full  age.^ 

1149.  A  Joint  tenant,  or  tenant  in  conunon,  heus,  as  a  gen- 
eral rule,  no  lien  for  permanent  improvements  made  by  him, 
unless  they  be  made  with  the  consent  of  the  other  joint  owner 
or  tenant,  or  with  his  agreement  that  the  expenditure  so  made 
should  constitute  a  lien  upon  his  share  of  the  property.^  The 
distinction  between  the  case  of  necessary  repairs  of  the  joint 
property  and  the  case  of  permanent  improvements  of  the  same 
should  be  carefully  kept  in  mind ;  for,  while  a  lien  may  be  im- 
plied in  case  of  necessary  repairs,  a  lien  for  permanent  improve- 
ments can  arise  only  from  the  agreement,  either  express  or  im- 
plied, of  the  joint  owner  whose  property  is  to  be  charged.  In 
the  one  case  the  lien  rests  upon  general  principles  of  equity,  and 
in  the  other  it  rests  upon  contract. 

As  between  tenants  in  common,  where  one  has  kept  the  other 

1  Alexander  v.  Ellison,  79  Ey.  148,  per  the  extent  of  the  market  yalne  imparted 

Cofer,  C.  J.  by  bis  improyements  to  the  estate ;  for  the 

^  CoiBn  0.  Heath,  6  Met.  76.  commercial  value  does  not  oonatitnte  the 

'  Taylor  o.  Baldwin,  10  Barb.  626 ;  Car-  whole  value  of  an  estate.    Some  changes 

ver  V.  Coffroan,  109  Ind.  547, 10  N.  E.  might  increase  the  price  an  estate  would 

Rep.  567 ;  Corbett  v.  Laurens,  5  Rich.  Eq.  bring  at  auction,  which  would  greatly  dis- 

301,  315.    "  To  reimburse  the  improving  parage  it  in  the  estimation  of  some  of  the 

tenant  in  common,  to  the  extent  of  the  joint  owners,  such  as  the  removal  of  a 

costof  the  improvements  to  himself,  would  monumental  ruin  for  the  erection  of  a 

enable  one  of  prodigality  and  capricious  shop.    One  who  does  not  wish  to  sell  bis 

taste  to  deprive  his  fellows  in  the  tenure  undivided  share  of  an  estate  can  hardly 

of  all  shares  in  the  common  estate  by  sub-  be  compelled,  consistently  with  equity,  to 

jecting  them  to  debts  for  structures  and  pay  for  improvements,  so  called,  that  are 

innovations  that  were  valueless  and  dis.  offensive  to  his  taste,  or  to  his  ancestral 

tasteful.    It  is  scarcely  less  objectionable  and  patriotic  pride,  or  disproportionate  to 

to  allow  to  an  improving  tenant  in  com-  his  means.*'    Per  Wardlaw,  Ch. 
mon,  by  general  rule,  reimbursement  to 
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oat  of  possession,  ignorantly  believing  himself  to  be  the  sole 
owner,  and  has  made  permanent  improvements,  he  cannot  re- 
cover the  value  of  sach  improvements  from  bis  co-tenant,  unless 
the  latter  himself  resorts  to  equity.^ 

But  the  statute  relating  to  occupying  claimants,  being  purely 
equitable,  has  been  held  to  be  applicable  to  the  analogous  case 
of  one  who  in  good  faith  makes  valuable  improvements  on  real 
estate  while  holding  under  color  of  title  and  claim  to  the  entire 
estate,  but  is  afterwards  found  to  be  the  rightful  owner  of  only 
an  undivided  interest  in  the  property.  On  partition  between  him 
and  his  co-tenant,  though  he  himself  obtains  the  partition,  he  is 
entitled  to  have  the  value  of  such  improvements  taken  into  con- 
sideration and  allowed  for.^ 

1160.  It  is  olear  that  an  agreement  between  Joint  tenants, 
or  tenants  in  common,  that  one  shall  have  a  lien  on  the 
interest  of  the  other  for  the  latter's  share  of  the  expense  of 
improvements  made  by  the  former  for  the  benefit  of  both,  con- 
stitutes such  a  lien  as  a  court  of  equity  will  recognize  and  enforce 
as  between  the  parties.^ 

116L  And  so,  if  one  tenant  in  common  seeks  for  a  par- 
tition of  property  which  heus  been  permanently  improved 
at  the  expense  of  his  co-tenant,  a  court  of  equity  will  not  grant 
partition  without  first  directing  an  account,  and  a  suitable  com- 
pensation for  such  expenditure  made  by  the  defendant;  or  else 
will  in  the  partition  assign  to  the  defendant  that  part  of  the 
premises  on  which  he  has  made  the  improvements.^  To  entitle 
such  tenant  in  common  to  an  allowance  for  the  improvements,  it 
is  not  necessary  for  him  to  show  the  assent  of  his  co-tenant  to 
such  improvements,  or  a  promise  on  his  part  to  contribute  to  the 
expense  of  them  ;  nor  is  it  necessary  to  show  a  previous  request 
to  join  in  the  improvements  and  a  refusal.^ 

^  Bazemore  v.  DaTis,  55  Ga.  504,  ex-    proportionate  share.    Canrer  v.  Coffman 
eeptb/  Tirtne  of  a  statate  allowing  sach    (Ind.),  10  N.  £.  Rep.  567. 
improrements  to  be  setoff  against  a  claim       *  Honston  v.  McClaney,  8  W.  Va.  135 ; 
for  mesne  profita.  Torrey  v.  Martin  (Tex.),  4   S.  W.  Rep. 

*  Carrer  v.  Coffman  (Ind.),  10  K.  E.    642. 
Rep.  567.  «  Green  o.  Putnam,  1  Barb.  500.    See 

In  sach  case  the  tenant  who  haa  been  in  Canrer  v.  Coffman  (Ind.),  10  N.  E.  Rep. 
posKision  is  bound  to  account  for  the  an-    567. 

nasi  income  or  rents  received  above  his       &  Per  Paige,  J.,  in  Green  v.  Putnam,  1 

Barb.  500. 

101 


§§  1152-1154.]  IMPBOVEMENT  LIBNS 

And  80,  if  one  tenant  in  common  makes  a  parol  agreement 
with  his  co-tenant  for  the  purchase  of  his  interest,  and  advances 
money  in  part  payment,  although  he  cannot  enforce  a  specific 
performance  of  the  agreement,  a  court  of  equity,  in  a  suit  for 
partition,  will  decree  the  money  advanced  to  be  a  lien  upon  the 
land.i 

1162.  In  the  oaae  of  a  Joint  purchase  of  land,  an  ezoees  of 
purohase-money  paid  by  one  of  the  purchcusers  is  a  lien  upon 
the  interest  of  the  other.^  Where  the  adventure  is  joint,  each 
is  entitled  to  participate  equally  in  it,  without  regard  to  equality 
of  payment ;  but  it  is  a  clear  principle  of  equity,  that  the  com- 
mon property  will  be  held  bound  for  any  excess  paid  by  one 
over  the  other.  Where  the  conveyance  is  made  to  two  persons 
jointly,  the  doctrine  of  resulting  trusts  does  not  apply ;  but  it 
applies  where  the  conveyance  is  to  one,  and  the  purchase-money 
is  paid  wholly  or  in  part  by  another.' 

1163.  If  one  tenant  in  oommon  redeems  a  morterafire  upon 
the  property  held  in  conunon,  he  acquires  an  equitable  lien 
upon  the  interests  of  his  co-tenant  for  the  payment  of  his  pro- 
portion of  the  redemption  money ;  and  a  court  of  equity  will  en- 
force such  lien  by  decreeing  that  the  interest  of  such  co-tenant 
shall  be  sold  in  case  of  his  default  in  repaying  such  money,  and 
that  the  proceeds  shall  be  applied  to  the  extinguishment  of  the 
lien.* 

A  tenant  for  life  has  a  lien,  as  against  a  remainder-man,  for  ad- 
vances made  by  him  to  pay  off  incumbrances  upon  the  estate.^ 

1154.  A  Joint  tenant,  or  tenant  in  oommon,  has  a  lien  for 
the  prioe  paid  by  him  in  the  purchase  of  cm  adverse  title. 
The  title  so  purchased  operates  for  the  benefit  of  both  tenants, 
and  the  co-tenant  should  in  equity  be  made  liable  for  a  due  pro- 
portion of  the  price.  The  rule  is  the  same  whether  the  purchase 
be  made  before  or  after  partition.  If  such  purchase  be  made  after 
partition,  the  purchaser  should  be  allowed  to  elect  whether  his 
former  co-tenant  should  share  in  the  whole  purchase,  or  only  in 
so  much  of  it  as  interferes  with  his  title  under  the  partition ;  and 

1  CampbeU  v.  CampbeU,  11  N.  J.  £q.  «  Calkins  r.  Steinbach,  66  Cal.  117. 

S68.  «  Peck  V.  Glass,  6  How.  (Miss.)  195 ; 

s  Rankin  v.  Black,  1  Head,  650.  Campbell  v.  Campbell,  21  Mich.  438. 
*  Gee  V,  Gee,  2  Sneed,  395. 
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the  puTcbaser's  lien  on  the  land  will  accordingly  be  for  tbe  sum 
to  be  contribnted  by  his  co-tenant.^ 

1166.  A  joint  tenant  has  no  lien  against  his  co-tencmt  for 
rents  ooUected  by  the  latter  before  a  partition  of  the  land. 
Sach  rents  constitate  merely  a  personal  charge  against  the  tenant 
who  has  collected  them.*  "The  lien  in  favor  of  one  joint  owner 
of  land,  whenever  recognized  to  exist  at  all,  is  foanded  upon  the 
doctrine  of  contribution  in  equity.  And  the  only  reason  for  en- 
forcing it  for  improvements  arises  from  the  necessity  for  the  pres- 
ervation of  the  estate,  or  the  benefit^  to  the  joint  owners  by  an 
enhancement  of  its  value.  But  there  is  no  reason  why  there 
should  be  a  charge  or  incumbrance  upon  the  interest  of  one  joint 
owner,  either  before  or  after  partition,  to  satisfy  a  claim  of  his  co- 
tenant  for  rents  and  profits  received.  The  right  to  partition  ex- 
ists  and  may  be  enforced,  and,  pending  the  action  therefor,  the 
chancellor  may  amply  protect  the  rights  of  each  joint  owner  by 
placing  the  estate  in  the  hands  of  a  receiver,  or  by  other  proper 
provisional  remedy.  But  it  is  not  the  policy  of  the  law  to  enforce 
Hens  upon  the  interest  of  one  joint  owner  of  land  in  favor  of  an- 
other for  unadjusted,  and,  to  innocent  purchasers  and  creditors, 
often  unknown,  accounts  for  rents  and  profits.*' ' 

But  in  New  York  it  is  held  that  a  tenant  in  common  has  a 
lien  upon  his  co-tenant's  interest  for  a  proportionate  part  of  rents 
collected  from  the  estate  held  in  common,  and  appropriated  by 
the  latter,*  and  he  may  enforce  tbe  lien  while  the  parties  con- 
tinoe  to  hold  the  premises  in  common,  or  on  a  petition  for  a  par- 
tition filed  by  either  tenant  in  common.^  Where  the  estate  in 
common  has  been  sold  under  a  mortgage,  the  lien  of  one  tenant 
in  common  for  rents  appropriated  by  his  co-tenant  may  be  en- 
forced in  a  distribution  of  the  surplus  proceeds  of  the  sale.^ 

1166.  But  neither  an  equitable  lien  resting  upon  general 
principles  of  equity,  nor  one  resting  upon  the  oontraot  of 
the  parties,  is  valid  against  creditors  obtaining  liens  by  at- 
tachment or  by  levy  of  execution,  whether  the  creditor  or  the 
purchaser  under  the  levy  has  notice  of   the  previous  equitable 

1  YeoAUe  v.  Beaaeliamp,  3  Dana,  321,  Hannan  o.  Osborn,  4  Paige,  336 ;  Scoit  v. 

28  Am.  Dec  74.  Gaemaey,  60  Barb.  163, 180,  affirmed  48 

>  BritOaom  v,  Jones  (Ark.;,  20  S.  E.  N.  T.  idis,  124. 

Rep.  520.  »  Scott  r.  Gaernsey,  60  Barb.  163, 180 ; 

*  Per  LewU,  J^  in  Barch  v.  Bar«h,  82  Hannan  v.  Osborn,  4  Paig;e,  336. 

Ky.  622.  •  Kingsland  v.  Chetwood,  89  Hun,  602. 

*  Kingsland  r.  Chetwood,  39  Han,  602 ;  103 
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lien  or  not.^  Thus,  where  a  joint  owner  built  a  brick  building 
upon  the  joint  property,  under  an  agreement  that  he  should 
haye  a  lien  upon  the  interest  of  the  other  joint  owner  for  the 
latter's  share  of  the  expenditure,  and  some  years  afterwards  a 
creditor  of  the  latter  levied  upon  his  interest  in  the  joint  prop- 
erty, and  then  the  joint  owner  who  made  the  improvements 
filed  his  bill  in  equity  to  obtain  a  partition,  and  to  have  a  lien 
declared  in  his  favor  upon  the  interest  of  the  other  joint  owner, 
which  had  been  sold  under  execution,  it  was  held  that  he  had  no 
valid  lien  as  against  the  judgment  creditor  or  the  purchaser 
under  the  execution.^  Upon  the  general  principle  of  the  regis- 
try laws  in  this  country,  such  a  lien  must  necessarily  be  void 
as  against  judgment  creditors  and  subsequent  purchasers  with- 
out notice.  Under  these  laws,  an  unrecorded  d^ed  or  mortgage 
is  invalid  as  against  such  purchasers  and  creditors.  As  against 
them,  an  equitable  mortgage  by  a  deposit  of  title-deeds  is  in- 
valid. A  parol  contract  for  a  lien  cannot  be  deemed  to  have 
any  greater  validity  against  a  creditor  or  a  purchaser  without 
notice  than  a  lieu  by  a  contract  in  writing  signed  by  the  party 
to  be  bound,  but  not  recorded ;  and  such  a  lien  is  void  as  against 
them  under  the  registry  laws." 

1167.  In  some  States,  however,  a  Judgment  oreditor  is  not 
treated  as  a  purchaser.  He  can  acquire  no  better  right  to  the 
debtor's  estate  than  the  latter  himself  had.^  In  such  States, 
therefore,  the  lien  of  a  judgment  is  subordinate  to  existing  liens, 
though  equitable  only,  and  to  equities  existing  in  favor  of  third 
persons;   and  the  judgment  creditor  acquires   or  can  sell,  by  a 

^  Honston  v.  McClunoy,  8  W.  Ya.  135,  doe  or  apprehension  of  the  existence  of 

151.  any  such  contract  or  tmst.  ...  A  party 

^  Houston  V,  McClnnej,  8  W.  Va.  135.  contracting  or  declaring  a  trust  may  al- 

'  Hoffman,  J.,  in  Houston  v.  McCluney,  ways  reduce  the  contract  or  declaration, 

8  W.  Ya.  135,  upon  this  point  said:  "If  or  have  it  reduced,  to  writing;  and  the 

SBch  contract  or  trust  were  held  more  effi-  party  for  whose  benefit  it  is  made,  when 

eacious  against  these  classes  of  persons,  it  not  a  recipient  without  consideration,  may 

would  only  be  necessary  to  substitute  the  require  this  to  be  done.    Hence  the  im- 

Terbal  contract   or   declaration  for    the  possibility  of  recording  a  verbal  contract, 

written  deed,  contract,  or  declaration  of  agreement,  or  declaration  of  trust  is  not 

trust,  in  order  to  evade  effectually  the  an  excuse  for  the  failure  to  have  it  in 

operation  of  the  recordation  statutes  and  writing,  signed  by  the  party  to  be  chaiged, 

enforce  such  contracts  and  trusts,  though  and  acknowledged  and  recorded." 

made  in  secret  against  the  most  innocent,  «  Yirginia :  Sinclair  v,  Sinclair,  79  Ya. 

vigilant,  and  meritorious  of  creditors  who  40;  Cowardin  v.  Anderson,  78  Ya.  88; 

ihonld  acquire  general  liens  without  no-  Floyd  v.  Harding,  28  Gratt.  401. 
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levy  of  bis  execation,  only  each  a  title  as  the  debtor  had,  sab- 
ject  to  such  liens  and  equities.^ 

1168.  Owelty  of  partition  oonstitutes  a  first  lien  on  the 
purpart  of  the  former  tenant  in  oommon,  and  is  entitled  to 
the  priority  over  a  mortgage  of  his  undivided  interest  given  by 
him  before  partition.^  ^^  Presumably,"  says  Mr.  Justice  Mercur,' 
"  the  tenant  thus  taking  acquires  an  estate  in  land  of  a  value  as 
much  greater  than  his  previous  estate  as  the  amount  of  the  owelty 
is,  charged  thereon.  Hence,  although  a  previous  lien  on  an  un- 
divided interest  may  in  form  be  displaced  by  the  lien  of  the 
owelty  in  partition,  yet  the  e£fect  is  more  imaginary  than  real. 
It  will  practically  bind  land  of  value  equal  to  that  on  which  it 
was  a  lien  before  partition.  The  partition  has  added  to  the 
value  of  the  estate  of  the  tenant  a  sum  equal  to  the  amount  of 
the  owelty  charged  thereon.  Conceding,  however,  that  a  second 
lien  is  not  as  desirable  as  a  first  one,  yet,  when  a  person  obtains 
a  lien  against  the  estate  of  a  tenant  in  common,  he  assumes  that 
risk.  He  knows  the  estate  is  subject  to  partition  and  all  its 
incidents.  He  cannot  impair  any  of  the  rights  of  the  co-tenants. 
Their  rights  are  superior  to  the  rights  of  a  lien  creditor  of  one 
tenant.  Such  a  lien  will  not  deprive  them  of  any  right  incident 
to  a  partition  that  they  might  otherwise  have  enjoyed." 

Such  a  lien  is  in  the  nature  of  a  vendor's  lien.  It  accrues  as 
soon  as  partition  is  made  final  by  decree,  and  may  be  enforced  by 
proceedings  in  equity.* 

A  recognizance  given  by  a  married  woman  for  owelty  of  parti- 
tion is  a  lien  upon  the  land,  both  as  to  the  share  which  she  ac- 
quired in  the  partition  and  as  to  her  share  by  descent.^ 

II.   Of  Tenants  for  Life  and  for  Years. 

1169.  A  tenant  for  life  cannot  ordinarily  charge  the  estate 
with  the  value  of  inxprovements  made  by  him  with  notice 
of  the  tme  state  of  his  title.  ^^  The  equity  of  a  tenant  for 
life  against  remainder-men,  for  the  benefit  of  his  improvements, 
y&  inferior  to  that  of  a  tenant  in  common  in  like  cases.     The 

^  Sindair  v.  Sinclair,  79  Va.  88.  Trimble,  51  Md.  99 ;  Cox  v.  McMuUin, 

*  McCandless'  Appeal,  98  Pa.  St  489,    14  Gratt  82. 
494;  Allegheny  National  Bank's  Appeal,        *  McCandless'  Appeal,  98  Pa.  St.  489. 
99  Pa.  St.  148 ;  VTright  v.  Vicker,  81  Pa.        *  Baltimore  &  O.  R.  B.  Co.  v.  Trimble, 
St.  122;  Baltimore  &  0.  B.  B.  Co.  o.    51  Md.99. 

^  Soivelj's  App.  (Pa.)  18  Atl.  Bep.  124. 
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tenant  for  life  is  exdasively  entitled  to  the  enjoyment  of  tbe 
estate  for  an  indefinite  term  of  time,  as  measured  by  the  cal- 
endar, always  long  in  his  anticipation ;  and  as  to  him  the  infer- 
ence is  more  natural  that  he  intends  his  improvements  for  his 
personal  use.  He  is  not  interested  in  the  inheritance,  and  has 
little  pretension  to  anticipate  the  interests  or  the  wishes  of  his 
successors.  He  is  an  implied  trustee  for  the  remainder-man,  and, 
by  general  rule  in  equity,  trustees  are  not  entitled  to  the  profits 
of  their  management  of  the  trust  estate.  His  estate  is  not  un- 
frequently  given,  rather  for  the  preservation  of  the  rights  of  the 
remainder-men  than  for  his  own  enjoyment."  ^  Thus,  where  land 
was  devised  to  tenants  in  common  in  fee  simple,  subject  to  the 
contingency  that,  if  either  of  them  should  die  without  issue,  the 
survivor  should  take  the  whole  estate,  and  one  of  them  built  a 
house  upon  the  land  while  tbe  other  was  a  minor,  and  mortgaged 
his  interest  to  secure  a  loan  made  for  the  purpose  of  paying  for 
such  improvements,  and  afterwards  died  without  issue,  it  was 
held  that  the  improvements  passed  with  the  land  to  the  surviv- 
ing tenant,  and  that  the  improvements  could  not  be  subjected 
under  the  mortgage  to  the  payment  of  tbe  mortgage  debt.'  The 
improvements  were  not  of  a  character  which  one  tenant  in  com- 
mon may  charge  upon  the  other  as  necessary  repairs ;  and  the 
other  tenant  was  incapable  of  consenting  that  the  improvements 
should  be  made  a  charge  upon  the  land. 

1160.  There  are  some  proper  ezoeptions  to  the  rule  that  a 
life  tenant  is  not  entitled  to  compensation  from  the  remainder- 
man for  improvements  put  upon  the  land.  Thus,  if  a  testator  was 
engaged  in  building  a  house  at  the  time  of  his  death,  the  tenant 
for  life  may  complete  the  building,  and  have  the  expense  of  the 
improvement  declared  a  charge  upon  the  land,  if  it  appears  that  it 

^  Corbett  v.  Lanrens,  5  Rich.  £q.  301,  which  soch  estate,  or  way  part  thereof,  is 
315,  per  Wardlaw,  Ch.  situated,  maj,  upon  his  written  applica- 
^  Taylor  v.  Foster,  22  Ohio  St.  255.  tion,  made  during  the  continuance  of  said 
In  Conneetieut,  Pub.  Acta  1885,  ch.  110,  life  estate,  or  within  sixtj  days  thereafter, 
§  39,  it  is  provided  by  statute  that  any  and  after  such  notice  to  parties  in  interest 
person  having  any  rested  remainder  inter-  as  it  may  prescribe,  ascertain  the  amoant 
est  in  any  real  estate  in  which  any  other  so  [necessarily  expended,  and  may  order 
person  has  a  life  interest,  who  has  paid  or  the  sale,  subject  to  said  life  interest,  if 
shall  pay  any  money  for  necessary  repairs  it  be  not  terminated,  of  so  much  of  said 
or  improTements  upon  such  real  estate,  estate  as  will  liquidate  the  soma  so  ad- 
shall  have  a  lien  thereon  for  the  same ;  and  ranced. 
the  oonrt  of  probate  in  the  district  in 

106 


OF  TENANTS  FOB  LIFE  AND  FOB  TEABS.  [§  1161. 

was  for  the  benefit  of  all  parties  interested  in  the  property  that 
the  building  should  be  completed.^  The  reason  for  this  exception 
is  twofold  :  the  benefit  to  the  remainder-man,  which  is  not  a  suffi- 
cient ground  by  itself ;  and  the  implied  intention  of  the  testator, 
from  the  unfinished  condition  of  the  property,  that  it  should  be 
finished  out  of  his  estate  in  order  to  render  it  useful  to  both  the 
tenant  for  life  and  the  remainder-man.* 

1161.  A  lessee  may  have  an  equitable  lien  upon  the  leetsed 
property  for  improvements  made  thereon  by  him  under  the 
terms  of  the  lease.'  Thus,  if  the  lease  provides  that  the  lessee 
may  erect  a  building  upon  the  demised  premises,  and  that  the 
lessor  shall  at  the  end  of  the  term  pay  for  the  same  at  a  fair 
valuation,  the  lessee  has  an  equitable  lien  upon  the  premises,  and 
the  right  to  retain  possession  until  payment  is  made  according  to 
the  terms  of  the  lease.^  This  is  but  carrying  out  the  common 
law  rule  that  the  person  who  makes  or  repairs  a  piece  of  ma- 
chinery, or  any  other  article  of  personal  property,  may  retain  the 
property  so  repaired  or  made  in  his  possession  until  he  is  paid  for 
the  value  of  his  work  upon  it.^  The  tenant  is  not  in  such  case 
obliged  to  yield  up  possession  at  the  expiration  of  his  term,  and 
resort  to  his  action  at  law  to  recover  damages  for  a  breach  of  the 
covenant  of  the  lease. 

Where  a  tenant  for  years  under  a  lease  made  by  trustees 
erected  a  building  upon  the  premises  in  pursuance  of*  an  agree- 
ment with  the  trustees  that  they  would  at  the  termination  of  the 
lease  pay  to  him  a  certain  portion  of  the  expenditure,  and  it  ap« 
peared  that  the  trustees  were  not  personally  bound,  and  it  did  not 
appear  that  there  was  any  other  property  belonging  to  the  estate, 
it  was  held  that  the  lessee  was  entitled  to  have  the  amount  due 
him  under  the  covenant  declared  a  lien  upon  the  property,  and 
to  have  the  premises  sold,  if  necessary,  to  satisfy  the  demand.^ 

But  it  has  been  held  that  a  tenant  who  has  made  improve- 
ments, under  an  agreement  that  he  should  occupy  the  premises 
until  the  improvements  should  be  paid  for,  has  no  lien  on  the 

1  Hibbert  v.   Cooke,   1   Sim.    ft  Stn.  «  Ecke  v.  Fetzer,  65  Wis.  55,  26  N.  W. 

552 ;  Dent  v.  Dent,  30  Beav.  363.    And  Bep.  266 ;   Hopkins  v.  Gilman,  22  Wis. 

s^  Sobier  v.   Eldredge,  103  Mass.  345,  476,  47  Wis.  581,  3  N.  W.  Bep.  382. 

351.  6  Per  Taylor,  J.,  in  Ecke  v.  FeUer,  65 

^  Ex  parte  Palmer,  2  Hill  Eq.  217.  Wis.  55,  3  N.  W.  Bep.  382. 

*  Berrj  v.  Van  Winkle,  2  N.  J.  Eq.  •  Fowler  v.  Mutual  Life  Ins.  Co.  28 

269.  Hon,  195. 
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land  for  the  cost  of  the  improyementa  in  case  he  is  wrongfully 
eyicted  bj  the  landlord  before  the  rents  amoant  to  the  cost  of 
the  improyements.^  **  Rent  paid  in  improyements,"  said  Horton, 
Chief  Justice,  ^^is  no  more  sacred  than  rent  paid  in  money. 
Certainly  no  recognized  principle  of  equity  can  be  pointed  out 
supporting  the  proposition  that,  because  a  tenant  who  has  paid 
his  rent  in  advance  has  been  evicted  by  the  wrongful  act  of  his 
landlord,  he  has  a  lien  on  the  premises  for  the  rent." 

1162.  The  same  rule  applies  where  improvementB  have  been 
made  mider  an  agreement  for  a  lease.  Where  one  agreed  to 
make  a  lease  of  certain  paper  mills,  and  the  proposed  lessee 
agreed  to  rebuild  and  repair  some  of  the  buildings,  and  it  was 
stipulated  that,  if  the  lease  was  not  executed  within  three  months, 
the  former  should  repay  to  the  latter  the  amount  of  his  outlay 
and  the  agreement  should  cease,  and  improvements  were  made  by 
the  latter  within  that  time,  and  the  lessor  was  unable  to  make  a 
good  lease,  it  was  held  that  the  lessee  had  a  lien  on  the  premises 
for  his  outlay.^ 

1  Beck  r.  BirdBall,  19  Eans.  550,  555.  >  Middleton  v,  Magnaj,  2  Hem.  &  Mil. 
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CHAPTER  XXVIII- 

LIBNS  ABISING  UKDEB  DEVISES. 

1163.  An  eqiiitable  lien  arises  upon  the  devise  of  real  estate 
subject  to  the  payment  of  debts  and  legacies,  or  of  specific 
debts  or  charges,  though  each  legacies,  debts,  or  charges  be  not  in 
express  terms  made  a  charge  upon  the  land  devised.^  If  the 
harden  be  not  imposed  by  express  terms,  it  is  incumbent  upon 
the  person  claiming  a  lien  to  show  that  the  testator  intended  to 
make  it  a  lien  upon  the  property.^  But  on  the  other  hand,  if  the 
burden  be  expressly  imposed,  the  lien  will  exist,  unless  it  appears 
with  equal  distinctness  that  the  testator  intended  otherwise.^ 

Whether  in  a  particular  case  there  is  a  charge  imposed  by  will 
depends  upon  the  intention  of  the  testator  as  gathered  from  the 
whole  will  in  view  of  the  existing  circumstances.^  **  Particular 
facts  have  often  been  declared  to  be  especially  significant,  as 
indicating  such  intention,  and  sometimes,  indeed,  a  rule  has  been 
laid  down  in  terms  apparently  absolute."  ^  Thus  it  is  said  that, 
"  if  legacies  are  given  generally,  and  the  residue  of  the  real  and 

^  Sands  r.  Champlin,  1    Stoiy,  376;  218;  Bank  v.  Donaldson,  6  Fa.  St.  179; 

Thayer  r.  Finnegan,  134  Mass.  62, 45  Am.  Lnckett  o.  White,  10  Gill  &  J.  480 ;  Siron 

Rep.  285.    Hew  York:  Hallettv.  Hallett,  v.  Rnleman,  32  Gratt.  215;  Makings  r. 

2  Paige,  15 ;  Harris  r.  Fly,  7  Paige,  421 ;  Makings,  1  De  G.,  F.  &  J.  355. 

Brown  o.  Knapp,  79  N.  Y.  136 ;  Dodge  v.  For  a  statement  of  the  Tarioos  rales  of 

Manning,  1  N.  Y.  298 ;  Bennett  v.  Akin,  the  English  and  American  courts  on  the 

38  Han,  251 ;  Finch  v.  HoU,  24  Hnn,  226.  matter  of  charges  npon  realty  implied  in 

ladiaiia:  Forter  v,  Jackson,  95  Ind.  210,  devises,  see  3  Pomeroy's  £q.  Jar.  §§  1244, 

48  Am.  Bep.  704;  Lindsey  v,  Lindsey,  1248. 

45  Ind.  552;  Wilson  v.  Piper,  77  Ind.  <  Kirkpatrick  r.  Chesnat,  5  S.  C.216; 

437 ;  Cann  v.  Fidler,  62  Ind.  116;  Wilson  Bosonhorongh  v.  Batland,  2  S.  C.  378. 

V.  Moore,  86  Ind.  244;  Castor  v.  Jones,  *  Clyde  v,  Simpson,  4  Ohio  St.  445. 

86  Ind.  289;  Nash  v,  Taylor,  83  Ind.  347.  «  Thayer  v.  Finnegan,  134  Mass.  62; 

OOiar  States :  Matthewson  v.  Sannders,  Hoy  t  v.  Hoyt,  85  N.  Y.  142. 

U  Conn.  144 ;  Schanck  r.  Arrowsmith,  9  ^  Thayer  v.  Finnegan,  134  Mass.  62,  per 

N.  J.  £q.  314 ;  Merrill  v.  BIckford,   65  C.  Allen,  J. 
Me.  118;  Dndgeon  v.  Dndgeon,  87  Mo. 
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personal  estate  is  afterwards  given  in  one  mass,  the  legacies  are 
a  charge  on  the  residuary  real  as  well  as  personal  estate."  ^ 

1164.  Mode  of  imposinfir  the  lien  or  oharge.  —  When  a  de- 
vise is  made  conditional  upon  the  payment  of  a  legacy,  it  is  in 
the  strongest  terms  made  a  charge  upon  land  devised.     The  ac- 
ceptance of  the  devise  in  such  case,  as  well  as  in  many  cases 
of  an  express  charge,  imposes  upon  the  devisee  a  personal  obli- 
gation to  pay  the  legacy.^    An  express  direction  in  any  form  of 
words  to  a  devisee,  to  pay  a  legacy  out  of  the  land  devised,  makes 
the  legacy  an  effectual  charge  upon  the  land.^    What  amoants 
to  an  express  charge  is  a  matter  of  construction ;  and  many  dif- 
ferent forms  of  expression  may  be  used  for  that  purpose.^    The 
charge  may  also  be  implied  from  the  whole  will  taken  together.^ 
The  implication  must,  however,  be  a  fair  and  reasonable  one.« 
The  testator  may  make  his  debts  in  general,  or  any  particular 
debt,  a  lien  upon  the  lands  devised,  and  any  one  or  more  of  the 
creditors  in  whose  favor  the  charge  is  made  may  enforce  the 
lien.7    Where  real  estate  was  devised  subject  to  the  payment  of 
certain  legacies,  but  the  testator  before  his  death  had  entered 
into  a  contract  for  the  sale  of  the  real  estate,  stipulating  that 
the  deed  should  be  executed  upon  the  payment  of  the  purchase- 
money,  but  died  before  the  deed  was  executed,  and  the  vendee 

1  Hawkins  on  Wills,  298;  Grerille  v.  N.  J.  Eq.  579;  Frampton  v.  Blame,  IS9 
Browne,  7  H.  L.  Cas.  689,  696;  Francis    Mass.  152. 

0.  Clemow,  Eaj,  435 ;  Harris  r.  Watkins,  *  Homing  r.  Wiederspalen,  28  N.  J. 

Kajr,  438 ;  Wheeler  v.  Howell,  3  Kay  &  J.  £q.  387 ;  Manifold  v.  Jones,  117  Ind.  212, 

198;  Cole  o.  Turner,  4  Russ.  376  ;Corwine  20  N.  £.  Rep.  124;  WiUiania  o.  Nichol, 

o.  Corwine,  24  N.  J.  £q.  579.    And  see  47  Ark.  254,  1  S.  W.  Rep.  243. 

Davis's  Appeal,  83  Pa.  St.  348.  «  Frampton  v.  Blarney  129  Masa.  152. 

2  Porter  v.  Jackson,  95  Ind.  210,  48  ^  In  re  BaUey,  12  Ch.  D.  268 ;  Heslop 
Am.  Rep.  704 ;  Lofton  v.  Moore,  83  Ind.  v.  Gatton,  71  III.  528;  Anderson  o.  Dari- 
112 ;  Barch  v.  Bureh,  52  Ind.  136 ;  Harris  son,  42  Hun,  431 ;  Scott  r.  Stebbins,  91 
».  Fly,  7  Paige,  421 ;  Brown  v,  Knapp,  79  N.  Y.  605. 

N.  Y.  136.    See,  for  cases  of  direct  charge,  <  Taylor  v,  Harwell,  65  Ala.  I ;   Steek 

Kempe  v.  Kempe,  5  De  G.,  M.  &  G.  346 ;  In  v,  Steele,  64  Ala.  438,  38  Am.  Rep.  15 ; 

re  Ck>oper'8  Trusts,  4  De  G.,  M.  &  G.  757 ;  Owens  v.  Clay  tor,  56  Md.  129. 

Maskell  r.  Farriugton,  3  De  G.,  J.  &  S.  '  King  v,  Denison,  1  Yes.  &  B.  260, 

338 ;  Makings  v.  Makings,  1  De  G.,  F.  &  274 ;  BrudeneU  v.  Boughton,  2  Atk.  268; 

J.  355 ;  In  re  Hill's  Trasta,  16  Cb.  D.  173 ;  Graves  v,  Grares,  8  Sim.  43 ;  Metcalfe  r. 

Taylor  v,  Taylor,  L.  R.  17  Eq.324;  Canal  Hutchinson,  1  Ch.  D.  591 ;  Dill  v.  Wis- 

Bank  v.  Hudson,  111  U.  S.  66,  4  S.  Ct.  ner,  88  N.  Y.  153,  23  Hun,    123  ;  /a  « 

303;  Brisben's  Appeal,  70  Pa.  St.  405;  Fox,  52  N.  Y.  530,  11  Am.  Rep.  751; 

Corwine  v.  Corwine,  23  N.  J.  £q.  368,  24  Lupton  v.    Lupton,  2    Johns.  Ch.  614 ; 

Wertz's  Appeal,  69  Pa.  St.  173. 
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paid  all  the  purcbase-monej  and  received  a  deed  from  the  devisee, 
it  was  held  that  the  legacies  were  not  a  lien  upon  the  real  estate, 
bat  that  the  lien  was  transferred  from  that  to  the  parchase-money.^ 
If  land  is  devised  at  a  valuation  or  a  price  to  be  paid  by  the 
devisee,  the  money  payable  is  a  charge  upon  the  land,  and  the  lien 
of  such  charge  is  superior  to  the  lien  of  judgments  subsequently 
entered  against  the  devisee.^ 

1165.  Unless  there  is  a  clear  expression  to  the  contrary, 
debts  and  legacies  are  payable  out  of  the  personalty,  and 
they  can  be  made  a  charge  upon  the  real  estate  only  by  a  clear 
expression  of  the  testator's  intent.^  The  legatee  is  not  precluded 
from  enforcing  the  payment  of  the  legacy  out  of  the  personalty 
of  the  testator's  estate,  in  the  usual  course  of  administration,  unless 
the  testator  has  expressly  exonerated  the  personalty.^  But  by 
means  of  the  charge  upon  the  real  estate,  the  legatee  has  a  three- 
fold remedy :  one  against  the  executor  in  the  usual  course ;  one 
agsfinst  the  realty  by  enforcing  his  lien  in  equity  ;  and  another  by 
action  at  common  law  against  the  devisee  upon  his  promise  to  pay 
the  legacy,  implied  from  his  acceptance  of  the  devise.^  But  the 
devisee's  personal  liability  to  pay  the  legacy  arises  only  when  he 
has  been- directed  to  pay  it,  or  the  devise  is  made  conditional  upon 
his  paying  the  legacy.  When  the  land  is  devised,  subject  merely 
in  a  general  way  to  the  charge,  the  legatee's  remedy,  so  far  as  the 
devise  is  concerned,  is  confined  to  his  lien. 

1166.  If  a  devisee  be  appointed  ezeoutor,  and  he  is  directed 
to  pay  legacies,  the  land  devised  is  charged  with  the  payment 
of  the  l^acies.^  Especially  is  this  the  case  where  all  the  testa- 
tor's property  is  devised  and  bequeathed  to  the  executorJ 

1167.  A  legatee  may  have  a  lien  for  support  as  well  as  a 
lien  for  a  pecuniary  legacy.^     If  several  pecuniary  legacies  to 

1  Gaelich  v.  Clark,  3  Thomp.  &  C.  315.  r.  Wisner,  23  Han,  123,  88  N.  Y.  153; 

^  Lancaster  Co.  Bank's  Appeal,  127  Pa.  Lord  v.  Lord,  22  Conn.  595,  602 ;  Olm- 

St  214, 17  AtL  Bep.  896.  stead  v.  Brash,  27  Conn.  530. 

*  Ancaster  o.  Mayer,  1  Bro.  C.  C.  454 ;  *  Dover  v.  Gregory,  10  Sim.  393 ;  Hen- 
FbOips  9.  Philips,  2  Bro.  C.  C.  273;  veil  v.  Whitaker,  3  Ross.  343;  Van  Win- 
Bright  V.  Larcher,  4  Be  G.  &  J.  608;  kle  v.  Van  Honten,  3  N.  J.  £q.  172, 191 ; 
Bichardson  v.  Morton,  L.  R.  18  £q.  123 ;  In  re  Tanqneraj-WiUaame,  20  Cb.  D. 
Hewes  r.  Dehon,  3  Graj,  205 ;  Clif  pin  v.  465. 

Waters,  116  Mass.  140;  Bynum  v.  Hill,  ^  Thayer  v.  Finnegan^  134   Mass.  62, 

71  K.  C.  319.  45  Am.  Bep.  285. 

*  Taylor  v.  Dodd,  58  N.  Y.  335.  ^  Rboades  v.  Rhoades,  88  Bi.  139 ;  Don- 
^  Brown  o.  Knapp,  79  N.  Y.  136;  Dill  nelly  v.  Edelen,  40  Md.  117;  Willett  i;. 
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the  testator^B  daughters  are  made  a  charge  apon  land,  and  one 
daughter  has  a  further  charge  upon  the  land  for  her  support, 
and  it  appears  that  the  testator  desired  to  treat  his  daughters 
equally,  the  lien  of  the  pecuniary  legacies  will  be  given  priority 
over  the  lien  for  support  provided  for  one  of  them.^  The  use  of 
a  room  in  a  house  may  be  made  a  charge  on  a  devise.^ 

1168.  The  lien  of  a  legatee  upon  land  charged  with  its  pay- 
ment is  superior  to  a  lien  of  the  owner  for  money  expended 
in  improvements,  although  the  value  of  the  land  may  have  been 
increased  thereby  to  the  extent  of  the  expenditure.^  If  the  land 
alone  was  of  sufficient  value  to  pay  the  legacy,  the  l^atee  is 
not  concerned  in  the  improvement.  If  the  land  be  insufficient, 
the  owner,  making  his  improvements  with  full  knowledge  of  the 
charge  upon  it,  will  not  be  allowed  to  put  the  expense  of  his  im- 
provement ahead  of  the  lien  of  the  legacy. 

1169.  Of  course  a  legatee  may  waive  his  lien  upon  the 
devisee's  land.  This  he  may  do  by  joining  the  devisee  in  a  con- 
veyance or  mortgage  of  the  land.  In  case  he  joins  in  a  mod> 
gage  of  the  land,  he  waives  his  lien  in  the  first  instance  as  against 
the  mortgagee ;  and  after  a  foreclosure  of  the  mortgage,  his  right 
to  proceed  against  the  land  is  wholly  gone.  At  most  he  had  only 
an  equitable  right  in  the  land ;  and  by  joining  in  the  mortgage, 
he  transferred  his  whole  equitable  right  to  the  mortgagee.^ 

1170.  The  lien  of  a  legacy  or  charge  upon  land  devised  is 
not  removed  by  the  giving  of  a  bond  by  the  exeoutors  of  the 
will  conditioned  to  pay  all  debts  and  legacies ;  and  though  the 
devisee  join  in  the  bond,  he  cannot  convey  the  land  devised  to  a 
bond  fide  purchaser  free  of  the  lien  for  the  legacy,  unless  the 
legatee  expressly  or  impliedly  waives  the  lien.*  "  If  a  testator 
expressly  charges  a  legacy  on  a  particular  piece  of  land  which  is 
specifically  devised  subject  to  the  charge,  or  if  he  imposes  on  a 
particular  devisee  the  personal  duty  of  paying  the  legacy,  as  the 
condition  on  which  he  is  to  take  a  specific  devise  of  land,  in  such 
case  the  giving  of  a  bond  by  the  executors,  with  condition  to  pay 
all  debts  and  legacies,  will  not  have  the  effect  to  discharge  the 
lien  on  the  land  which  is  created  directly  by  the  will  itself,  or 

Carroll,  13   Md.  459  ;    Gardenville,  &c.  ^  Tt&jer  v.  Finnegan,  134  Mass.  62, 45 

Loan  Asso.  v.  Walker,  52  Md.  452.  Am.  Rep.  285. 

^  Bennett  v.  Akin,  38  Han,  251.  >  Amherst  College  v.  Smith,  134  Mua. 

s  Ogle  V.  Tajloe,  49  Md.  158.  543. 

»  Bennett  r.  Akin,  38  Hun,  251. 
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to  supersede  the  duty  of  the  devisee  to  pay  the  legacy.     It  is  at  ' 
moet  but  a  supplementary  obligation  and  security.     The  burden 
and  duty  will  still  rest  primarily  on  the  estate  devised  and  on  the 
devisee ;  and  only  secondarily  on  the  general  estate  of  the  testator, 
and  upon  the  sureties  on  the  executors'  bonds."  ^ 

1171.  The  giving  of  a  reoeipt  in  full,  and  taking  the  debt- 
or's promissory  note  or  other  security  for  the  emiount,  does 
not  necessarily  discharge  a  lien.^    A  devise  of  land  subject  to 
the  payment  of  certain  legacies  creates  a  lien  upon  the  land  for 
the  payment  of  such  legacies.    A  receipt  by  the  legatee  acknow- 
ledging payment  of  the  legacy  in  full,  standing  unimpeached,  is 
a  discbarge  of  the  lien.     But  as  between  the  parties,  a  reoeipt 
is  not  conclusive :  it  is  open  to  explanation.    It  is  competent  for 
the  legatee  to  show  that  the  money  was  not  paid,  or  that  the  re- 
ceipt was  not  in  fact  what  it  purports  to  be.     If  the  legatee  give 
such  a  receipt  upon  receiving  the  promissory  note  of  the  devisee, 
although  the  presumption  is  that  the  legatee   intended  to  dis- 
charge the  land  from  the  lien,  yet  this  presumption  may  be  over- 
come by  positive  testimony  or  by  circumstances.^    Such  receipt 
may  be  explained  by  showing  negatively  that  there  was  no  con- 
tract or  contemplation  to  discharge   the  lien  ;  and  by  showing 
positively,  by  even  slight  facts,  that  a  different  purpose  induced 
the  transaction.^ 

A  mortgagee  taking  a  mortgage  or  a  creditor  recovering  a 
judgment  after  such  a  lien  had  attached,  with  knowledge  of  the 
giving  of  the  receipt  and  the  taking  of  a  note  for  the  amount  of 
the  legacy,  would  stand  in  the  same  relation  to  the  lien  as  the 
devisee  himself.  They  may  have  been  mistaken  as  to  the  legal 
effect  of  the  receipt  and  note ;  but,  knowing  the  legacy  was  not 
paid  otherwise  than  by  a  promissory  note  for  the  amount,  they 
have  no  greater  rights  than  the  devisee  himself.'^ 

A  release  of  a  charge  created  by  a  will  on  land  devised,  exe- 
cuted by  the  trustees  of  the  person  entitled  to  the  payment  so 
charged,  is  ineffectual  and  void  if  no  money  was  in  fact  paid,  and 

^  Per  C.  Allen,  J.,  in  Amherst  College  '  Schanck  v.  Arrowsmith,  9  N.  J.  £q. 

V.  Smith,  134  Mass.  543,  545.  314. 

'  Sutton  V.  The  Albatross,  2  Wall.  Jr.  «  Satton  v.  The  Albatross,  2  Wall.  Jr. 

317 ;  Schanck  v.  Arrowsmith,  9  N.  J.  Eq.  327. 

314 ;  Jones  r.  Shawhan,  4  W.  &  8.  257,  ^  Schanck  v,  Arrowsmith,  9  N.  J.  £q. 

363;  Coleman  v.  Howell  (N.  J.),  16  Atl.  314. 
Bep.202. 
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th^  release  was  without;  oonsideration.  The  land  remains  sub- 
ject to  the  charge,  which  is  superior  to  judgments  entered  againat 
the  devisee.^ 

1172.  As  against  ptirdhasers  and  creditors.  —  The  lien  binds 
the  land  charged  with  it,  not  only  in  the  hands  of  the  devisee,  bat 
as  against  his  grantees,  mortgagees,  and  creditors.*  Thus,  where 
land  was  devised  to  trustees  charged  with  the  payment  of  a  leg- 
acy when  the  legatee  should  attain  her  majority,  and  the  devisee 
mortgaged  the  land,  and  even  obtained  a  release  of  the  lien  from 
the  legatee^s  guardian,  the  guardian  giving  a  bond  and  charging 
himself  with  the  amount  of  the  legacy,  it  was  held  that  the  lien 
was  not  impaired;  for  under  the  circumstances  of  the  case  the 
transaction  was  a  violation  of  the  guardian's  trust,  and,  though 
not  intended  to  be  fraudulent,  was  in  equity  a  fraud  on  the  lega- 
tee.^ As  regards  the  mortgagee,  he  was  bound  to  know  by  what 
authority  the  guardian  assumed  to  discharge  the  lien.^ 

1173.  The  will  when  probated  is  notice  to  all  the  world  of 
any  liens  created  there&y,  and  subsequent  purchasers  of  the  prop- 
erty charged  take  it  with  notice  of  such  liens.^  The  lien  contin- 
ues until  it  is  released,  or  satisfied,  or  lost  by  laches  in  enforcing 
it.^  The  lien  cannot  be  discharged  by  payment  of  the  legacy  or 
debt  to  the  executor,  unless  this  be  done  with  the  express  consent 
of  the  legatee  or  creditor.^ 

1174.  The  liability  of  the  land  of  a  deoeased  person  to  sale 
for  the  payment  of  his  debts  is  a  kind  of  statutory  lien  run- 
ning with  the  land  during  the  limited  period  in  which  such  sale 
may  be  made.®  The  mere  existence  of  the  debt  creates  no  lien 
upon  the  land  while  the  debtor  lives;   but  upon  his  death  the 

1  Coleman  v.  Howell  (N.  J.),  16  Atl.  Here  there  was  a  delay  of  more  than  fifty 

Rep.  202 ;  Lancaster  Co.  Bank's  Appeal,  jean,  and  the  remedy  was  held  to  be 

127  Pa.  St.  214,  17  Atl.  Rep.  896.  gone. 

>  Perkins  v.  Emory,  55  Md.  27 ;  Wil-  ^  Terhane  v.  Colton,  10  N.  J.  £q.  21  ; 

Bon  V.  Piper,  77  Ind.  437 ;  Ogle  v.  Tayloe,  Schanck  v.  Arrowsmith,  9  N.  J.  £q.  314; 

49  Md.  158;  Meakin  v,  Duvall,  43  Md.  Grode  v.  Van  Yalen,  25  N.  J.  £q.  96; 

372,  878  ;  Donnelly  v.  Edelen,  40  Md.  Jenkins  r.  Freyer,  4  Paige,  47. 

117 ;  Manifold  v,  Jones,  117  Ind.  212,  20  &  Piatt  v.  Piatt,  42  Hun,  592, 659, 12  N. 

N.  E.  Rep.  124.                                   ^  E.  Rep.  22;  Covell  v.  Weston,  20  Johns. 

s  Blanvelt  v.  Van  Winkle,  29  N.  J.*£q.  414 ;  Waring  r.  Waring,  3  Abb.  Pr.  246 ; 

111.  Jewetti?.  Keenholta,  16  Barb.  193 ;  Hyde  v. 

*  Swarthont  v.  Curtis,  5  N.  T.  301,  56  Tanner,  1  Barb.  75  ;  Wilson  v.  Wilsoi, 

Am.  Dec  345.  13  Barb.  252 ;  Stewart  o.  Smiley,  46  Ark. 

6  Wilson  V.  Piper,  77  Ind.  437.  373 ;  Haston  v.  Castner,  31  N.  J.  Eq.  697 ; 

«  Smiley  o.  Jones,  3  Tenn.  Ch.  312.  Ridgely  v.  Iglehart,  3  Bland  Ch.  540. 
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character  of  the  debt  is  changed  by  the  statute  authorizing  a 
sale  for  the  payment  of  his  debts,  if  application  be  made  within 
the  time  specified  by  the  statute.  The  land  descends  to  the  heir, 
or  passes  to  the  devisee,  chargeable  with  the  payment  of  the 
debts  of  the  deceased  owner.  During  the  period  of  limitation 
the  heirs  or  devisees  cannot  convey  or  dispose  of  the  land  so  as  to 
defeat  the  claims  of  creditors  upon  it.  After  the  expiration  of 
that  period  the  debts  of  the  decedent  cease  to  be  a  charge  or  lien 
upon  the  real  estate. 

The  administrator  is  generally  empowered  by  statute  to  con- 
trol and  sell  the  lands  of  his  intestate  for  the  purpose  of  paying 
debts.^  This  power  is  wholly  statutory,  for  at  common  law  the 
administrator  had  nothing  to  do  with  the  lands  of  his  intestate. 
This  charge  is  not  a  perpetual  one,  even  if  the  debts  of  the  estate 
remain  unpaid.  The  heirs  cannot  be  forever  debarred  from  the 
possession  of  the  lands  of  their  ancestor  by  the  neglect  of  the 
administrator  and  the  creditors  to  enforce  payment  of  the  ances- 
tor's debts  by  the  sale  of  his  lands.^  Generally  the  debts  are 
barred  by  statute  within  a  short  period,  perhaps  two  years  in 
most  of  the  States,  after  the  granting  of  administration.  After 
the  debts  are  discharged  by  limitation  or  in  any  other  way,  the 
right  of  the  administrator  to  control  or  sell  the  lands  is  gone.' 

^  In  Tlarida  it  is  provided  that,  when-  *  Mays  v.  Ro^rs,  37  Ark.  155. 
erer  anjr  estate,  real  or  personal,  be-  *  Stewart  o.  Smiley,  46  Ark.  879 ; 
qoeathed,  devisedy  or  apportioned  to  any  Welsh's  Appeal,  10  Atl.  Rep.  34.  The 
penon,  shall  be  sold  for  the  payment  of  records  of  the  orphan's  court  showing  that 
the  debts  of  the  estate,  all  other  legatees,  an  executrix,  who  was  the  sole  devisee, 
devisees,  or  heirs  shall  contribute  their  av-  after  giving  the  required  notice  to  cred- 
erage  or  proportionate  part  of  such  debt  iters,  had  filed  her  final  account,  exhibit- 
to  the  person  from  whom  such  estate,  real  ing,  after  the  payment  of  all  debts,  lega- 
or  personal,  shall  be  thus  taken  away ;  and  cies,  and  costs  of  administration,  a  large 
in  ease  of  sales  nnder  execution  or  lien,  amount  of  personalty  in  her  hands,  are 
the  Uen  shall  be  preserved  in  favor  of  the  sufficient  notice  to  her  vendee  that  tha 
psrty  from  whom  the  estate  is  taken  and  title  to  the  lands  of  the  estate  vested  in 
sold  as  afoiefiaid,  against  the  other  parties,  her  unincumbered  by  the  claims  of  tes- 
upon  the  property  derived  by  them  from  tator's  creditors.  Van  Bibber  v,  Reese, 
the  estate,  to  the  extent  of  their  proper-  71  Md.  60S,  18  AtL  Rep.  892. 
tioaate  part  of  the  debt.  R.  8.  1892, 
f  1935. 
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LIENS  ABI8ING  Uin^ER  TRUSTS. 

1176.  For  repairs  and  improvements.  —  A  trustee,  in  mak- 
ing repairs  and  improvements  upon  the  trust  property,  should 
have  regard  to  the  probable  duration  of  the  trust  in  determining 
whether  temporary  and  slight  or  permanent  improvements  should 
be  made.  Ordinarily  a  trustee  has  no  lien  for  expenses  incarred 
in  making  permanent  improvements,  such  as  the  erection  of  new 
buildings,  at  the  expense  of  the  cestui  que  trusty  because  his  inter- 
ests may  thereby  be  prejudiced.  Bat  even  in  case  such  improve- 
ments are  made  by  the  trustee,  the  cestui  que  trust  may  be  pat  to 
his  election,  either  to  allow  the  trustee  the  expense  of  such  im- 
provements, or  to  be  deprived  of  the  increase  of  rent  obtained  by 
means  of  such  improvements.^ 

The  members  of  a  club  authorized  a  committee  to  raise  money 
to  make  additions  and  improvements  upon  their  buildings,  and  to 
provide  fittings  and  furniture  therefor.  The  committee  being 
unable  to  raise  the  money  by  mortgage  of  the  club  property,  some 
individual  members  of  the  committee  raised  it  on  their  own  credit, 
and  afterwards  had  to  pay  the  amount.  It  was  held  that  such 
members  of  the  committee  had  a  lien  on  the  premises  so  added  to 
and  improved.* 

1176.  In  like  manner  a  next  friend  who  has  benefited  the 
estate  of  minors,  for  whom  he  has  obtained  a  decree  securing  to 
them  a  remainder  interest,  has  an  equitable  lien  on  the  estate 
which  he  has  benefited  for  all  proper  expenditures  of  money  made 
by  him,  though  not  for  his  personal  services.     There  being  an 

^  Ratbban  v,  Colton,  15  Pick.  471.  we  only  aathorized  them  to  be  made  bv 
^  Mionitt  r.  Talbot,  L.  R.  Ir.  1  Ch.  D.  borrowed  monej.  We  have  availed  oar- 
143.  The  Master  of  the  KoUs  inqaired,  selves  of  them ;  wehaveplajed  in  the  new 
**  In  the  name  of  common  sense  could  the  billiard-rooms,  and  slept  in  the  new  bed- 
club  Bay,  *  We  will  not  allow  you  to  be  rooms  built  with  your  money,  bnt  we  will 
repaid  it,  for  we  did  not  authorize  you  not  recoup  you.'  I  think  that  the  club 
to  advance  it :  though  it  is  true  we  au-  could  not  be  listened  to  for  a  moment  in 
thorized  the  improvements  to  be  made,  putting  forward  such  an  nnconscionable 

116  proposition." 


LIENS  ARISING  UNDEB  TRUSTS.         [§§  1177,  1178. 

intermediate  life  estate  in  another,  the  decree  should  be  so  framed 
as  to  operate  as  a  present  lien  upon  the  estate  in  remainder,  to  be 
enforced  when  this  falls  into  possession  by  the  termination  of  the 
life  estate.^ 

1177.  It  is  olear  that,  if  a  trustee  incurs  expenses  in  the 
execution  of  his  trust,  he  is  entitled  to  retain  them  oat  of  the 
trust  property.  This  is  the  general  principle  of  law  as  declared 
by  Lord  Eangsdown  in  a  case  before  the  House  of  Lords.^  It  is 
everywhere  the  general  rule  that  the  expenses  of  properly  ad- 
ministering a  trust  are  a  lien  on  behalf  of  the  trustee  on  the  estate 
in  his  hands;  and  he  cannot  be  compelled  to  part  with  his  control 
of  that  estate  until  such  expenses  are  paid.  But  this  lien,  unless 
it  may  be  in  exceptional  cases,  does  not  extend  to  persons  em- 
ployed by  the  trustee.  In  general,  their  only  remedy  for  compen- 
sation is  personal  against  the  trustee  employing  them.  There- 
fore, in  the  absence  of  any  specific'  agreement  therefor,  a  broker 
who  procures  for  a  trustee  a  loan  for  the  benefit  of  the  trust  estate 
has  no  lien  on  such  estate  for  his  commission,  his  remedy  being 
against  the  trustee  personally.  Nor  is  such  lien  created  by  the 
fact  that  pending  the  negotiation  the  trustee  dies,  and  the  loan  is 
consummated  by  bis  successor,  in  the  absence  of  any  showing  that 
the  estate  of  the  first  trustee  is  insolvent.^ 

1178.  A  resulting  trust  is  sometimes  spoken  of  sms  an  equi- 
table lien.  It  is  a  well-settled  rule  in  equity  that  if  one  person 
buys  land  with  the  money  of  another,  and  takes  a  conveyance  to 
himself  without  any  declaration  of  trust,  a  trust  results  by  impli- 
cation of  law  in  favor  of  the  person  whose  money  paid  for  the 
land.^  The  trust  may  be  established  by  parol,  though  clear  and 
distinct  proof  is  always  required.  If  a  part  only  of  the  purchase- 
money  is  paid  by  another,  the  land  is  charged  pro  tanto,^ 

Even  where  a  husband  used  his  wife's  separate  estate  to  pay  his 
debts  with  the  knowledge  of  the  creditor,  and  the  latter  invested 

I  Daniel  v.  Fowell,  29  Ga.  730.  O'Cdnoera,  78  Va.  76 ;  Fbelp8  v.  Seely,  22 

'  Bristow  r.  Whitmore,  9  H.  L.  Caa.  Gratt.  573;  Miller  v.  Blose,  30  Gratt.744; 

391.  Lewia  v.  Harris,  4  Mete.  353;  Bojd  v, 

*  Johnson  v.  Lemen,  131  HI.  609,  23  N.  Jonea  {Kj.),  2  S.  W.  Bep.  552 ;  Williams 
£.  Rep.  435,  per  Scholfleld,  J.  v.  Rice,  60  Mich.  102,  26  N.  W.  Rep.  846. 

*  Boyd  V.  McLean,  1  Johns.  Ch.  582,  ^  Botsford  v.  Barr,  2  Johns.  Ch.  405 ; 
584 ;  Botsford  r.  Burr,  2  Johns.  Ch.  405 ;  Kane  v.  O'Conners,  78  Va.  76 ;  More/  v. 
Sinclair  r.  Sinclair,  79  Va.  40;  Kane  v.  Uerrick,  18  Pa.  St  123, 129. 
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the  funds  in  real  estate,  it  was  held  that  the  wife  had  a  lien  upon 
this  for  the  amount  of  her  property  so  used.^ 

1179.  Trust  funds  whioh  have  been  misapplied  by  the 
trustee  to  the  purchase  of  lands  in  his  own  name  may  be 
declared  a  lien  upon  such  lands ;  but  it  must  be  clearly  proved 
that  the  trust  funds  were  inyested  in  the  lands.  It  is  not  suflB- 
oient  to  show  that  the  trustee  was  in  possession  of  the  funds,  and 
while  in  possession  of  them  he  purchased  and  paid  for  the  lands ; , 
for  in  such  case  no  presumption  arises  that  the  lands  were  pur- 
chased with  such  funds. 

If  the  trust  money  has  been  mingled  with  other  moneys  of  the 
trustee  so  as  to  be  indistinguishable,  and  the  trustee  has  made 
investments  generally  with  the  moneys  in  his  possession,  the 
cestui  que  trust  cannot  claim  a  specific  lien  upon  the  property  or 
funds  constituting  the  investments.^ 

In  Pennsylvania,  the  mere*  fact  that  the  owner  of  land  uses 
trust  funds  in  the  improvement  of  it  does  not  raise  an  equitable 
lien  upon  such  land  in  favor  of  the  beneficiaries  of  such  funds. 
The  Supreme  Court,  so  deciding,  declared  that  an  equitable  lien 
is  unknown  to  the  jurisprudence  of  that  State,  and  they  referred 
to  an  earlier  case  in  which  the  same  court  said  that  liens  upon 
land  are  not  favored  or  to  be  implied,  and  they  are  consequently 
to  be  created  by  plain  terms.^ 

1  Maddox  v.  Oxford,  70  Ga.  179.  samption    that  the  porchase  was  made 

2  Ferris  v.  Van  Vechten,  73  N.  T.  113.  with  trust  fands.  The  product  of,  or  §ub- 
"  To  follow  roonej  into  lands,  and  impreAS  stitote  for,  the  original  trust  fund  follows 
the  latter  with  the  trast,  the  money  must  the  natare  of  the  fund  as  long  aa  it  can  he 
be  distioctlj  traced,  and  clearly  proved  to  ascertained  to  be  such ;  and  if  a  trustee 
haye  been  invested  in  the  lands.  While  purchase  lands  with  trust  money,  a  court 
money  as  such  has  no  ear-mark  by  which,  of  equity  will  charge  them  with  a  resulting 
when  once  mingled  in  mass,  it  can  be  trust  for  the  person  beneficially  interested, 
traced,  it  is  nevertheless  capable  under  But  it  must  be  clear  that  the  lands  have 
some  circumstances  of  being  followed  to,  been  paid  for  out  of  the  trust  money." 
and   identified  with,    the   property    into  Per  Allen,  J. 

which  it  has  been  converted ;  but  the  con-        *  Cross  t;.  Gault's  Appeal,  97  Pa.  St- 

version  of  the  trust  money  specifically,  as  471 ;  Hepburn  v.  Snyder,  3  Pa.  St.  72.    In 

distinguished  from  other  money  of  the  this  case  the  court  was  asked  to  declare  a 

trustee,   into  the  property  sought  to  be  covenant  by  a  grantee  to  indemnify  the 

subjected  to  the  trust,  must  be  clearly  grantor  whose  place  in  a  partnership  the 

shown.    It  does  not  sufiice  to  show  the  grantee  was  taking,  against  the  liabilities  of 

possession  of  the  trust  funds  by  the  trustee,  the  partnership,  to  be  a  lien  upon  the  land ; 

and  the  purchase  by  him  of  property;  but  they  said  that  by  no  interpretation 

that  is,  payment  for  property  generally  by  could  there  be  more  in  this  case  than  an 

the  trustee  does  not  authorize  the  pre-  equitable  lien,  which,  however,  has  not 

118  been  engrafted  on  our  jurisprudence. 


UBSS  ARISING  UNDBB  TBUST8.      [§§  1179  €h  HSO. 

1179  a.  Where  the  trust  fond  tvaoeable  into  land  oonsti- 
tatee  a  part  only  of  the  purohaae-money,  this  constitutes  a  lien 
on  the  land  only  for  the  amount  of  the  trust  money  so  used ;  but, 
where  the  entire  land  is  clearly  the  fruit  of  the  trust  fund,  the 
tutuis  que  truMt  must,  upon  principle,  have  a  right  to  take  the 
land  itself.^  A  trust  resulting  from  a  payment  of  a  distinct  por- 
tion of  the  purchase-money  of  real  estate  arises,  if  at  all^  immedi- 
ately on  the  payment  of  the  money  and  the  taking  of  the  convey- 
snce.  Therefore  if  an  administrator  applies  trust  money  in  which  a 
life-estate  and  a  remainder  are  given  by  the  will  of  his  decedent  to 
the  purchase  of  land,  and  causes  the  land  to  be  conveyed  in  fee  to 
the  life-tenant  of  the  fund,  with  the  consent  of  the  remainder-man, 
under  the  oral  agreement  of  all  parties  that  at  the  death  of  the 
life-tenant,  whose  individual  money  is  also  used  in  the  purchase, 
the  remainder-man  shall  have  the  land,  the  latter  is  not  entitled 
to  an  aliquot  part  of  the  land  upon  the  death  of  the  former,  but  to 
a  lien  only  for  the  trust  money  so  used.  The  agreement  by  the 
remainder-man  that  the  fund  shall  be  so  invested  does  not  preclude 
him  from  claiming  an  equitable  lien  on  the  land  for  the  amount  of 
the  trust  fund  used  in  its  purchase,  after  the  land  has  descended 
to  the  heirs  of  the  life-tenant.^ 

1180.  Where  a  trustee  misapplies  trust  funds  and  oonverts 
them  into  diJBferent  property,  that  may  be  followed  wherever  it 
ean  he  traced  through  its  transformations,  and  subjected  to  an 
equitable  lien  in  favor  of  the  rightful  owner  or  eettui  que  tru9t? 
This  lien  may  be  asserted  as  against  the  trustee  and  his  assignee 
for  the  benefit  of  his  creditors.  It  is  superior  to  the  rights  of  the 
trustee's  general  creditors,  but  is  subordinate  to  the  rights  of  pur- 
chasers and  of  other  persons  acquiring  liens  in  good  faith  and 
without  notice.  A  receiver  or  voluntary  assignee  standing  in  the 
place  of  the  general  creditors  takes  the  property  subject  to  the 
same  equitable  lien,  and  impressed  with  the  same  trust  under 
which  the  trustee  held  it.  His  estate  is  enriched  and  enlarged  to 
the  extent  of  the  moneys  he  misappropriated  and  converted  into 
other  property.* 

^  lewin,  Tnutt,  7tb  ed.  766.  12;   Haddow  r.  Lniidt,  59  N.  T.  320; 

'  Warner  v.  Morse,  149  Masa.  400,  21  McCoU  v,  Fraaer,  40  Han,  111 ;  Chanalor 

N.  £.  Bep.  960.  r.  Chanalor,  1 1  Boah,  663. 

■  Cook  ».  Tallla,  18  Wall.  882;   Fer-  ♦  McColl  v.  Fraaer,  40  Hun,  111,  per 

rif  r.  Van  Vechten,  78  N.  Y.  118,  9  Han,  Barker,  J. 
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1181.  A  lien  in  favor  of  the  oestoi  que  trust  may  be  declared 
upon  a  security  which  the  trustee  is  ordered  to  replace,  espe- 
cially if  time  be  allowed  him  for  making  sale  of  sach  Becurity.^ 
Thus,  where  trustees  invested  the  trust  fund  in  a  hazardous  se- 
curity which  greatly  depreciated  in  value,  the  security  being  a 
brick-field,  which  was  subject  to  the  vicissitudes  of  trade,  and  the 
trustees  were  ordered  to  replace  the  fund,  but  at  their  request  the 
sale  of  the  depreciated  security  was  delayed,  a  lien  ih  mean  time 
on  this  security  in  favor  of  the  cestui  que  trust  was  declared. 
Lord  Justice  Cotton  said:  ^^Now,  in  my  opinion,  in  the  ordinary 
course  of  things,  it  would  be  right  to  direct  the  property  to  be 
sold,  and  to  make  the  trustees  answerable  for  any  loss  on  the  sale ; 
but,  the  trustees  desiring  that  that  course  should  not  be  taken, 
and  that  the  brick-field  should  not  be  put  up  for  sale  at  present, 
the  result  is  postponed  at  their  desire.     Till  there  is  a  sale,  and  the 
property  is  realized,  it  is  quite  right  to  say  that  those  who  are 
interested  in  the  trust  should  have  a  lien  on,  or  claim  to  be  enforced 
against,  the  property,  if  the  money  is  not  otherwise  provided,  for 
that  which  the  trustees,  in  error  and  for  want  of  sufficient  care, 
invested  on  that  property.     If  the  trustees  desired  that  there 
should  be  an  immediate  sale,  that  would  be  a  different  matter ; 
but,  as  I  understand,  they  desire  that  there  should  be  delay,  so 
that,  if  trade  revives,  the  property  may  sell  better ;  and  in  that 
view,  in  my  opinion,  it  was  quite  right  to  say  that,  till  sale,  the 
persons  interested  in  the  trust  should  have  a  lien  on  this  security 
on  which  the  trust  money  was  invested." 

1182.  A  creditor  cannot  follow  money  which  he  has  loaned 
or  advanced,  and  make  it  a  charge  upon  lands  in  which  it  is 
invested.  Thus,  a  guardian  having  borrowed  money  to  pay  oS 
an  incumbrance  upon  the  infant's  estate,  upon  the  promise  to  give 
security  for  it,  and  having  died  before  doing  so,  the  court  declined 
to  decree  a  satisfaction  of  the  debt  out  of  the  infant's  estate,  the 
incumbrance  upon  which  the  creditor's  money  had  paid.^  No 
equitable  lien  exists  against  the  estate  in  the  hands  of  an  execntor 
or  administrator  on  the  ground  that  one  has  advanced  money  to 
the  intestate  which  he  applied  to  the  purchase  of  land.^  The  solic- 
itor of  the  executor  and  devisee,  paying  a  sum  of  money  in  exon- 
eration of  an  adverse  claim  on  part  of  the  testator's  estate,  does 

1  Whiteley  v,  Learoyd,  33  Ch.  D.  347,        «  Hooper  v.  Ejlos,  2  Vera.  4S0. 
354,  affinning  32  Ch.  D.  196.  *  M'Kaj  v.  Green,  3  Johns.  Ch.  56. 
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not,  as  against  creditors  of  the  testator,  necessarily  and  by  force 
of  the  transaction  alone,  acquire  a  lien  upon  the  estate,  or  on  the 
title-deeds,  for  the  sum  which  he  so  pays.^ 

1183.  The  expenditure  of  money  in  removing  incumbrances 
from,  or  in  making  improvements  upon,  the  lands  of  another,  or 
lands  in  which  another  has  a  prior  interest  or  lien,  creates  no 
equitable  lien  which  will  override  the  interest  of  such  prior  owner 
or  incambrancer,  unless  the  expenditure  be  made  at  his  request, 
or  with  his  sanction,  express  or  implied.^    But  where  a  remainder- 
man, representing  himself  as  having  the  right  to  sell,  with  the 
concurrence  of  the  tenant  for  life,  sold  property  to  a  purchaser 
who  advanced  money  to  pay  off  a  heavy  and  pressing  incum- 
brance, and  entered  into  possession  before  obtaining  a  conveyance, 
it  was  held  that  he  had  such  an  equitable  title  as  to  be  entitled  to 
a  lien  on  the  property,  which  equity  would  protect  by  enjoining 
the  tenant  for  life,  who  was  liable  for  the  charge  from  which  the 
purchaser  had  cleared  the  estate,  from  proceeding  by  ejectment  to 
obtain  possession  until  the  cause  should  be  finally  determined  on 
the  hearing.^ 

1  Christian  v.  Field,  3  Hare,  177.  *  Ludlow  v.  Grayall,  11  Price,  5S. 

*  Cook  V.  Banker,  50  N.  Y.  655. 
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CHAPTER   XXX. 

MECHAKICS'  LIENS.  —  STATUTOBY  PEOVISIOKB,  WITH  AKKOTA- 

TIOKS. 

1184.  A  meohanio^s  lion  upon  real  property  is  wholly  a 
oreatare  of  statute.  At  common  law  a  mechanic  has  no  lien 
upon  a  building  for  labor  done  upon  it.  Equity  raises  no  lien  upon 
it  other  than  the  grantor^s  lien  for  purchase-money.^  There  is 
no  common  law  lien  of  any  kind  upon  real  property.  A  me- 
chanic has  a  lien  at  common  law  for  labor  done  upon  a  chattel 
so  long  as  he  retains  possession  of  it ;  but  a  mechanic  or  laborer 
cannot  retain  possession  of  real  property  upon  which  he  has  per- 
formed labor.^  A  mechanic's  lien  upon  real  property  has  been 
declared  to  be  in  the  nature  of  a  mortgage  of  the  property,^ 
though  it  is  imposed  by  statute  in  favor  of  a  whole  class  of  per- 
sons. It  has  also  been  likened  to  an  attachment,  and  to  a  li9 
pendens.^ 

1186.  By  written  contract,  independently  of  statute,  a  me- 
chanic's lien  may  doubtless  be  reserved  upon  a  building  and 
the  land  connected  with  it,  which  would  be  valid  between  the 
parties,  and  might  be  enforced  as  against  others  who  might  sub- 
sequently acquire  an  interest  in  the  property,  with  notice  of 
such  reserved  lien.^  Such  reserved  lien  would  be  in  the  nature 
of  a  mortgage,  just  as  in  a  deed  a  lien  reserved  for  the  purchase- 
money  is  in  effect  a  mortgage  securing  the  purchase-money. 
The  chief  difficulty  about  such  a  lien  would  be  in  giving  notice, 
and  proving  notice,  to  purchasers  and  creditors  who  might  be- 

1  Ellison  V.  Jackson  Water  Co.  12  Cal.  Curnow  v.  Blue  Grayel   H.  Co.  68  Cal. 
542.  262. 

2  Pratt  ».  Tudor,  14  Tex.  37,  89 ;  Gay-  *  Robins  v,  Bunn,  34  N.  J.  L.  322. 
lord  r.  LoDghridge,  50  Tex.  573  ;  McCor-  «  Smith  v.  Kennedy,  89  HI.  485  ;  Mar- 
mack  u.  Phillips  (Dak.),  34  N.  W.  Rep.  tin  v.  Roberts,  57  Tex,  564;  Taylor  r. 
39,  46,  per  Francis,  J. ;  Ayers  v.  Revere,  Huck,  65  Tex.  238;  Mondine  v,  Bcrwin, 
25  N.  J.  L.  474,  481  ;  Mochon  v,  Sullivan,  62  Tex.  341  ;  Gaylord  v.  Loaghridge,  50 
1  Mont  470.  Tex.  573. 

*  Bitter  r.  Stevenson,  7  Cal.  388,  389  ; 
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come  interested  in  the  property  by  oonveyance,  by  attacbment  or 
ezecatioD,  or  by  the  attaching  of  statutory  liens. 

1186.  Flan  of  statiner  the  statatory  law.  —  Inasmuch  as  the 
mechanics'  lien  law  is  wholly  the  creature  of  statute,  it  is  essen- 
tial to  an  intelligent  understanding  of  the  subject  to  first  ex- 
amine the  statutory  law.  It  would  be  an  interesting  study  to 
follow  its  evolution  from  the  earliest  enactments  in  Maryland 
and  Pennsylvania  at  the  beginning  of  this  century  down  to  the 
present  time.  These  statutes  were  limited  in  their  application 
to  a  city  or  county,  and  their  scope  of  operation  was  in  every 
way  Tery  limited  as  compared  with  existing  statutes.  Since  that 
time  the  changes  in  the  law  have  all  been  in  one  direction, — 
that  of  the  extension  of  the  remedy.  The  benefit  of  the  remedy 
has  been  extended  to  new  classes  of  persons.  The  remedy  itself 
has  been  made  more  complete  and  effectual.  The  legislation 
on  the  subject  has  outgrown  the  wretched  stage  of  special  enact- 
ments. Moreover,  every  State  and  Territory  has  its  mechanics' 
lien  law.  The  frequency  of  the  changes  in  the  statutes  indicates 
the  difficulty  of  making  the  law  both  satisfactory  and  just  to  all 
parties  in  its  operation.^ 

There  is  a  great  diversity  of  provisions  in  the  statutes.  The 
statutes  of  no  two  States  are  alike.  There  are  to  be  found  in 
tbem  several  distinct  plans  or  theories.  Yet,  as  substantially 
the  same  end  is  sought  in  all  of  them,  and  substantially  the 
same  constitutional  and  legal  limitations  apply  everywhere,  the 
statutes  agree  in  substance  in  their  more  important  features, 
though  these  may  be  stated  differently. 

It  happens,  therefore,  that  the  adjudications  upon  the  subject 
are  of  two  kinds.  Some  interpret  and  construe  statutory  pro- 
visions which  are  peculiar  to  a  single  State,  or  perhaps  to  a  very 
few  States ;  while  others  relate  to  the  general  features  common 
to  all  the  statutes.  The*  plan  of  treating  the  subject  must,  there- 
fore, recognize  and  follow  this  natural  division  of  the  cases  relat- 
ing to  it. 

Starting,  then,  with  the  statutory  law,  the  present  chapter  will 
contain  a  statement  of  the  principal  provisions  of  the  law  of 
each  State,  with  annotations  of  cases  relating  to  such  of  the  pro- 
visions as  are  special  rather  than  general  in  the  legislation  upon 
this  subject.     Then  will  follow  several  chapters  in  which  will  be 

^  See  PhiUipfl'  Mechanics'  Liens,  cb.  1. 
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stated  the  jadicial  interpretations  of  what  is  of  general  or  aniver- 
sal  application  in  them.  In  this  part  of  the  subject  it  will  be 
observed  that  the  courts,  as  the  result  of  several  thousand  de- 
cisions, have  formulated  many  propositions  or  rules,  which,  with 
the  statutes,  make  a  new  subject  of  jurisprudence,  of  which  the 
common  law  took  no  cognizance. 

It  is  not  practicable  in  this  statement  of  the  statute  law  to 
give  all  the  details  of  the  statutes.  The  more  important  provi- 
sions are  given  in  the  words  of  the  statutes.  Some  less  impor- 
tant provisions  are  stated  in  substance  only ;  while  many  details 
of  minor  importance,  especially  those  of  pleading  and  practice, 
are  not  referred  to.  It  is  intended  to  state  only  so  much  of  the 
statutes  as  seems  necessary  for  an  understanding  of  their  general 
features,  and  of  the  decisions  of  the  courts. 

1187.  Alabama.^  —  Every  mechanic  or  other  person  who  shall 
do  or  perform  any  work  or  labor  upon,  or  furnish  any 
tied  to  material,  fixtures,  engine,  boiler,  or  machinery  for  any 
building  or  improvement  on  land,^  or  for  repairing  the 
same,  under  or  by  virtue  of  any  contract  with  the  owner  or  pro- 
prietor thereof,'  or  his  agent,  trustee,  contractor,  or  sub-con- 
tractor, shall  have  a  lien  therefor  on  such  building  or  improve- 
Property  m^ut,  and  on  the  land  on  which  the  same  is  situated, 
covered.  to  the  extent,  in  ownership,  of  all  the  right,  title,  and 
interest  owned  therein  by  such  owner  or  proprietor,  and,  in  area, 
of  the  entire  lot  or  parcel  of  land,  if  in  a  city,  town,  or  village, 
or,  if  not  in  a  city,  town,  or  village,  of  one  acre ;  but  the  lien  of 
employees  of  the  contractor  and  persons  furnishing  material  to 
him  shall  extend  only  to  the  amount  of  any  unpaid  balance  due 
the  contractor  by  the  owner  or  proprietor ;  and  such  employees 
and  material-men  shall  also  have  a  lien  on  such  unpaid  balance. 

Such  lien,  as  to  the  land,  shall  have  priority  over  all  other 
liens,  mortgages,  or  incumbrances  created  subsequently 
to  the  commencement  of  the  work  on  the  building  or 

1  Code  1886,  §§  3018-3048.    This  act  Trust  Co.  v.  Sheffield  &  B.  Ky.  Co.  4S 

was  originalljr  a  copy  of  the  statute  of  Fed.  Rep.  106. 

Miasouri.    Bedsole  v.  Peters,  79  Ala.  133,  ^  A  material-man  has  a  Hen  for  mate- 

137,  per  Somerville,  J.  rials  famished,  whether  his  contract  be 

^  A  coal  mine  is  an  improvement,  and  with  the  owner  or  with  a  sulHX>ntractor. 

coal  cars  are  fixtures  or  machinery,  within  Willingham  r.  Long,  70  Ala.  587 ;  Welch 

the  meaning  of  this  provision.    Central  v.  Porter,  63  Ala.  225;  Geiger  v,  Hossej, 

63  Ala.  338. 
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improvement,  or  repairs  thereto ;  and,  as  to  the  building  or  im- 
proTement,  it  shall  have  priority  over  all  other  liens,  mortgages, 
or  ineambrances,  whether  existing  at  the  time  of  the  j^^^ 
commencement  of  such  work,  or  subsequently  created ;  building, 
and  the  person  entitled  to  such  lien  may,  when  there  is  a  prior 
lien,  mortgage,  or  incumbrance  on  the  land,  have  it  enforced  by 
a  sale  of  the  building  or  improvement ;  and  the  purchaser  may, 
within  a  reasonable  time  thereafter,  remove  the  same. 

It  shall  be  the  duty  of  every  original  contractor,  within  six 
months,^  and  of  every  journeyman  and  day-laborer, 
within  thirty  days,  and  every  other  person  entitled  to  of  aocounc 
such  lien,  within  four  months,  after  the  indebtedness 
has  accrued,  to  file  in  the  office  of  the  judge  of  probate  of  the 
connty  in  which  the  property  upon  which  the  lien  is  sought  to 
be  established  is  situated,  a  statement  in  writing,  verified  by  the 
oath  of  the  claimant,  or  some  other  person  having  knowledge  of 
the  facts,  containing  a  just  and  true  account  of  the  demand  se- 
cured by  the  lien,  after  all  just  credits  have  been  given,  a  de- 
scription of  the  property  on  which  the  lien  is  claimed,  and  the 
name  of  the  owner  or  proprietor  thereof,  if  known  ;  but  no  error 
in  amount,  or  name  of  the  owner  or  proprietor,  shall  affect  the 
lien;  and  unless  such  statement  is  so  filed,  the  lien  shall  be 
lost.2 

When  the  land  on  which  the  building  or  improvement  is  sit 
uated  is  not  in  a  city,  town,  or  village,  and  exceeds  in   j^^^ 
area  one  acre,  the  original  contractor,  or,  if  he  dies,  is   covered, 
absent  from  the  State,  or  for  any  cause  refuses  or  fails,  on  de- 
mand, to  do  so,  any  other  party  entitled  to  the  lien,  may,  at  any 
time  prior  to  filing  his  statement  in  the  office  of   the  judge  of 
probate,  select  the  one  acre  which  shall  be  subject  to  the  lien, 
such  selection  to  include  the  site  of  such  building  or  improve- 
ment, and  the  land  contiguous  thereto,  and  to  constitute  but  one 
lot  or  parcel. 

^  One  who  farniehes  materials  for  bnild-  acconnt  and  record  it  in  a  book  kept  for  the 

ing  a  planing-mill,  under  contract  with  purpose.    Code  1886,  §  3024.    When  this 

the  o\mer,  is  an  original  contractor,  and  is  done,  the  withdrawal  of  the  claim  from 

ma  J  file  his  claim  within   six    months,  the  files  of  the  court  does  not  destrojr  the 

Lanev.  Jones,  79  Ala.  156;  Geiger  v.  Hos-  lien,  nor  defeat  the  constructive  notice 

sej,  63  Ala.  338,  342.  resulting  from  the  recording  of  the  ab- 

2  It  is  also  made  the  duty  of  the  judge  stract.    Bell  v.  Teague,  85  Ala.  211,  3  So. 

of  probate  to  make  an  abstract  of  such  Rep.  861 ;  Mars  v.  McKay,  14  Cal.  127. 
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Every  person,  except  the  original  contractor,  who  may  wish  to 
Notice  to  A^ftU  himself  of  these  provisions,  shall,  before  filing  his 
owner.  statement  in  th^  oflBce  of  the  judge  of  probate,  give  ten 
days'  notice  in  writing  to  the  owner  ^  or  proprietor,  or  his  agent, 
that  be  claims  a  lien  on  such  building  or  improvement,  setting 
forth  the  amount  thereof,  for  what  and  from  whom  it  is  owing ; ' 
and  after  such  notice,  any  unpaid  balance  in  the  hands  of  the 
owner  or  proprietor  shall  be  held  subject  to  such  lien  when  per^ 
fected  and  established. 

All  liens  shall  be  deemed  lost,  unless  suit  for  the  enforce- 
Suitto  luent  thereof  be  commenced  within  six  months  after 
enforce.  f}^Q  maturity  of  the  entire  indebtedness  secured  there- 
by.^ Any  lien,  when  the  amount  claimed  is  not  less  than  one 
hundred  dollars,  may  also  be  enforced  by  bill  in  equity,  with- 
out alleging  or  proving  any  special  ground  of  equitable  jurisr 
diction. 

1188.  Arizona  Territory.^  —  Any  person  or  firm,  lumber 
dealer,  artisan,  or  mechanic,  who  may  labor  or  furnish 
tiUedto  material,  machinery,  fixtures,  or  tools  to  erect  any  house 
or  improvement,  or  to  alter  or  repair  any  building  or 
improvement  whatever,  shall  have  a  lien  on  such  house,  building, 
fixtures,  or  improvement,  and  shall  also  have  a  lien  on  the  lot 
or  lots  of  land  necessarily  connected  therewith,  to  secure  pay- 
ment for  the  labor  done,  lumber,  material,  machinery,  or  fixtures 
and  tools  furnished  for  construction,  alteration,  or  repairs.^ 

1  SQch  notice  mast  be  in  writing.   Seibs  *  R.  S.  1887,  §§  2258-2286,  Acts  1889, 

V.  Englehardt,  78  Ala.  508 ;  Miller  v.  Hoff-  p.  75. 

man,  26  Mo.  App.  199.  ^  A  lien  is  also  given  to  thoee  who  labor 

^  A  notice  which  does  not  state  **  for  or  famish  material  in  the  constraction  or 

what  and  from  whom  **  the  debt  is  owing  repair  of  any  canal,  water  ditch,  flume, 

is  fatally  defective.     Trammell  v.  Hud-  or  aqneduct,  or  reservoir,  bridge,  fence,  or 

mon,  86  Ala.  472,  6  So.  Rep.  4.  other  stmctare  or  improvement;  also  to 

^  The  remedy  provided  by  statute  most  miners,  laborers,  and  persons  who  famish 

be  pursued.    This  is  analogous  to  a  bill  material  for  use  in  any  mine  or  mining 

in  chancery.    But  a  court  of  equity  has  claim  ;  also  to  thoee  who  furnish  material 

no  jurisdiction  to  enforce  such  lien  except  or  labor  npon  any  lot  in  any  incorporated 

as  provided.    Walker  v.  Daimwood,  80  city  or  town,  or  fill  or  improve  the  same, 

Ala.  245;  Chandler  v.  Hanna,  73  Ala.  orthestreetinfront  or  adjoining  the  same. 

390.  Also  fonndrymen,  boiler-makers,  or  per- 

Common  counts  may  be  joined  with  the  sons  laboring   upon  or  furnishing    ma- 
special  count  to  enforce  the  lien,  and  the  ehtnery,  boilers,  castings,  or  other  mate- 
plaintiff  may  haye  a  personal  judgment  rial  for  any  mill  or  hoisting  works,  have 
though  he  fails  to  establish  his  lien.    Bed-  a  lien.    R.  6.  1887,  §{  2275-2278. 
sole  9,  Peters,  79  Ala.  133. 
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Ill  order  to  fix  and  socare  the  lien,  the  person  or  firm,  con- 
tractor, mechanic,  artisan,  or  lamber  dealer,  perform-  ^^^^^^ 
iDg  labor  or  famishing  material,  shall  have  the  right  f^°ir[|f  ^ 
at  any  time  within  sixty  days  after  the  completion  of 
sach  labor,  or  the  completion  of  the  famishing  of  sach  material, 
to  file  his  contract,  or  an  itemized  acooant  duly  verified,  before  a 
notary  public  or  other  person  qualified  to  administer  oaths,  in  the 
office  of  the  county  recorder  of  the  county  in  which  such  prop- 
erty is  situated,  and  cause  the  same  to  be  recorded  in  a  book  to 
be  kept  by  the  county  recorder  for  that  purpose. 

If  the  contract,  order,  or  agreement  be  yerbal,  a  duplicate 
copy  of  the  bill  of  particulars  shall  be  made  under 
oath,  one  to  be  deliyered  to  the  recorder  to  be  filed  and  eontnct  or 
recorded  as  provided  for  written  contracts,  and  the  *^^**^  ' 
other  to  be  furnished  to  the  party  owing  the  debt,  or  to  his 
agent,  if  to  be  found  in  the  county  where  the  property  is  situ- 
ated. If  neither  the  party  owing  the  debt,  nor  his  agent,  can  be 
found  in  the  county,  then  the  furnishing  the  copy  to  the  party 
owing  the  debt,  or  his  agent,  may  be  dispensed  with. 

Both  the  contracts  and  accounts,  when  filed  and  recorded,  shall 
be  accompanied  by  a  description  of  the  lands,  lots,  .^iintto 
houses,  and  improvements  made,  against  which  the  lien  c<«uui. 
is  claimed.  When  such  contract  or  account  is  filed  and  recorded, 
it  shall  be  deemed  sufficient  diligence  to  secure  the  lien  herein 
provided. 

The  lien  so  provided  for,  if  in  the  country,  shall  extend  to  and 
include  ten  acres  upon  which  such  labor  has  been  per-  j^^^ 
formed,  or  upon  which  the  houses  or  improvements  are  «>^era<^ 
made.^    If  in  a  city,  town,  or  village,  it  shall  extend  to  and  in- 
clude such  lot  or  lots  upon  which  such  houses,  fixtures,  or  improve- 
ments are  situated,  or  upon  whidi  such  labor  was  performed. 

The  lien  herein  provided  for  labor  performed  or  material  fur- 
nished shall  extend  to  the  land   designated,  and  the  . 

^  Improye- 

person  enforcing  the  same  may  have  the  lot  or  land  mentosoid 
and  improvements  sold  together,  or  he  may  have  the  '^^^  ^' 
improvenaents  alone  sold,  when  the  same  can  be  done  without 
material  injury  to  the  property  beyond  the  value  of  the  improve- 
ments.    When  the  improvements  are  sold  separately,  the  pur- 

^  Onlj  the  interett  of  sach  party  can    Bremen  o.  Foreman,  1  Aria.  419,  25  Pac. 
k(atoe4  to  be  lold  to  mfMj  tbe  lien.    Rep.  539. 
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chaser  shall  be,  by  the  officer  making  the  sale,  placed  in  possession 
thereof,  and  he  shall  have  the  right  to  remove  the  same  within 
rea^  onable  time  from  the  date  of  purchase. 

Every  sale  must  be  made  upon  judgment  rendered  by  some 
court  of  competent  jurisdiction,  foreclosing  such  lien, 
and  ordering  sale  of  such  property. 

Every  mechanic,  workman,  or  other  person  doing  and  per- 
Notice  to  forming  any  work,  or  furnishing  any  material  towards 
owner.  the  erection,  alteration,  repairs,  construction,  or  com- 
pletion of  any  building  erected  or  improvement  made  under  a 
contract  betwe^en  the  owners  of  said  buildings  or  other  improve- 
ments and  the  original  contractors,  whose  demand  for  work  and 
labor  performed,  or  materials  furnished  toward  the  completion  of 
said  building  or  improvement,  has  not  been  paid,  may  deliver  to 
the  owner  of  said  building  or  improvements,  or  to  his  agent  in 
chaise,  an  attested  account  of  the  amount  and  value  of  labor  or 
material  thus  furnished,  and  remaining  unpaid;  and  thereupon 
the  owner  shall  retain  out  of  the  amount  due  such  original  con- 
tractor, if  any,  the  amount  of  said  labor  or  material  furnished^ 
for  the  benefit  of  the  party  performing  the  work  or  "furnishing 
the  material.  A  compliance  with  this  provision  shall  be  suffi- 
cient diligence  to  fix  the  liability  of  the  owner  of  such  building 
or  improvements  for  the  payment  of  such  demand,  and  to  secure 
the  lien  on  the  building  and  improvements  for  the  amount  of  such 
demand.  Whenever  such  an  account  shall  be  placed  in  the 
hands  of  such  owner,  or  his  authorized  agent,  it  shall  be  the  duty 
of  such  owner  or  his  agent  to  furnish  his  contractor  with  a  true 
copy  of  such  attested  account;  and  if  said  contractor  shall  not 
within  ten  days  after  the  receipt  of  said  copy  give  the  owner 
written  notice  that  he  intends  to  dispute  said  claim,  he  shall  be 
considered  as  assenting  to  the  demand,  which  shall  be  psdd  by 
the  owner  when  it  becomes  due. 

The  liens  provided  for  are  preferred  to  all  liens,  mortgages, 
and  other  incumbrances  which  shall  have  attached  upon 
the  property  subsequent  to  the  time  when  the  labor  was 
commenced,  or  the  materials  commenced  to  be  furnished  ;  also  to 
all  liens,  mortgages,  and  other  incumbrances  of  which  the  lien- 
holder  had  no  notice,  either  actual  or  constructive,  at  the  time 
he  commenced  the  labor,  or  commenced  to  furnish  the  materials. 

No  lien  created  by  this  act  shall  continue  for  a  longer  period 
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than  four  months  after  the  filing  thereof  in  the  county  record- 
er's office  of  the  proper  county,  unless  suit  is  brought  Limitation 
within  such  period  in  the  proper  court  to  enforce  the  <>'  "^^^ 
same. 

1189.  Arkansas.^ —- Every   mechanic,  builder,   artisan,  work- 
man, laborer,  or  other  person  who  shall  do  or  perform 
any  work  or  labor  upon,  or  furnish  any  materials,  ma-  titled  to 
chinery,  or  fixtures  for,  any  building,  erection,  or  other 
improYement  upon   land,  including  contractors,  sub-con tractors^ 
material-furnishers,  mechanics,  and  laborers,  under  or  by  virtue 
of  any  contract,  express  or  implied,  with  the  owner  or  proprietor 
thereof,  or  his  agent,  trustee,  contractor,  or  sub-contractor,  upon 
complying  with  the  provisions  of  this  act,  shall  have  for  his  work 
or  hibor  done,  or  materials,  machinery,  or  fixtures  furnished,  a 
lien  upon  such  building,  erection,  or  improvement,  and  upon  the 
land  belonging  to  such  owner  or  proprietor  on  which  the  same  is 
situated,  to  secure  the  payment  of  such  work  or  labor  done,  or 
materials,  machinery,  or  fixtures  furnished.^ 

Every  sub-contractor  wishing  to  avail  himself  of  the  benefits, 
of  this  act  shall  give  notice   to  the  owner,  before  or  priorno- 
at  the  time  he  furnishes  the  things  aforesaid,  or  per-   IJ^I^^b. 
forms  any  of  the  labor,  of  his  intention  to  do  so,  and  ^rMctor, 
of  the  probable  value  thereof ;  and  if,  after  the  things  are  fur- 
nished or  the  labor  done,  the  sub-contractor  shall  settle  with  the 
contractor,  the  settlement,  signed  by  the  contractor  and   „    , 
certified  by  him  to  be  just,  shall  be  presented  to  the  with  coo- 
owner  ;  and  within  sixty  days  from  the  time  the  things 
shall  have  been  furnished,  or  the  labor  performed,  the  sub-con- 
tractor shall  file  with  the  clerk  of  the  circuit  court  of  the  county 
in  which  the  building,  erection,  or  other  improvement  is  situated 
a  copy  of  the  settlement,  which  shall  be  a  lien  on  the  buildings 
erection,  or  other  improvement,  and  shall  at  the  time  file  a  cor- 
rect description  of  the  property  to  be  charged,  verified  by  affi- 
davit. 

If  the  contractor  fails  or  refuses  to  make  such  settlement,  then 
the  sub-contractor  shall  make  a  just  and  true  statement  statement 
of  the  work  done  or  things  furnished,  giving  all  credits,   of  cUim. 

^  Dig.  of  Stots.  1884,  |§  4402-4424.  is  inpplied  is  in  procest  of  constmctioir 

*  A  lien  for  machinery  or  the  like  at-  or  has  been  already  completed.    White  v. 

tachfs  whether  the  building  for  which  it  Chaffin,  32  Ark.  59. 
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and  shall  present  the  same  to  the  owner  and  file  a  copy  of  the 
same  with  the  circuit  clerk,  as  above  provided.^ 

Such  settlement  or  statement  is  a  justification  to  the  employer 
in  withholding:   the  amount  from   the   contractor  antil 

Owner  to  •  .  i  i     i  i  i  i 

withhold  the  same  is  paid,  and  the  employer  becomes  the  surety 
paymen .     ^j   ^^^^  contractor  for  the  amount,  not  exceeding  the 

value  thereof. 

It  is  the  duty  of  every  person,  except  the  contractor,  who  wishes 
Account  of  ^^  avail  himself  of  this  lien,  to  file  with  the  clerk  of  the 
tnlctor"  circuit  court  of  the  county  in  which  the  building,  erec- 
fiied.  tion,  or  other  improvement  to  be  charged  with  the  lien 

is  situated,  and  within  ninety  days  after  all  the  things  aforesaid 
shall  have  been  furnished,  or  the  work  or  labor  done  or  performed, 
a  just  and  true  account  of  the  demand  due  or  owing  to  him  after 
allowing  all  credits,  and  containing  a  correct  description  of  the 
property  to  be  charged  with  said  lien,  verified  by  affidavit.^ 

It  shall  be  the  duty  of  such  owner  to  hold  back  until  after  the 
Owner  to  ©xpiration  of  ten  days  after  the  work  under  the  owner's 
reserve        contract,  as  originally  made  or  amended,  shall  have  been 

one  third  ,  ,,  i»-ii.i 

of  cost  till  fully  completed,  one  third  of  the  cost  thereof,  or  amount 
a^fiercom-  agreed  to  be  paid  to  the  principal  contractor,  and  re- 
pletion. ,  serve  said  amount  for  the  benefit  of  all  mechanics,  build- 
ers, artisans,  laborers,  and  other  persons  who  may  at  the  instance 
or  request  of  such  principal  contractor,  or  in  furtherance  of  such 
work,  have  done  any  work  or  labor,  or  furnished  any  materials, 
machinery,  or  fixtures  in  the  course  of  the  work  for  which  such 
job  or  contract  may  have  been  let,  and  out  of  such  reserve  fund 
to  promptly  pay  the  bills  and  accounts  of  all  such  persons  which 
may  be  presented  to  him  within  said  ten  days,  certified  to  be  cor- 
rect by  such  principal  contractor  or  his  authorized  agent  or  repre- 
sentative, and  to  pay  such  bills  and  accounts  in  the  order  of  their 
presentation,  so  long  as  such  reserve  fund  may  be  sufficient  for 
that  purpose ;  but  when  several  are  presented  at  the  same  time, 
and  it  is  obvious  that  the  amount  of  such  reserve  fund  then 
on  hand  will  not  be  sufficient  to  pay  them  all  in  full,  then  they 

1  If  the  sub-contractor  does  not  notify  ^  An  account  for  machinery  famished 

the  owner  as  provided,  but  furnishes  the  must  be  filed  within  ninety  days  from  the 

account,  he  has  the  lien  to  the  extent  that  time  it  is  placed  upon  the  premises  to  be 

the  owner  can  safely  withhold  any  amount  chared  with  the  lien.    White  v,  ChaflBn, 

from  the  contractor.  Dig.  of  Stats.  1884,  32  Ark.  59 ;  Cohn  r.  Hager,  SO  Ark.  S5. 
§4421. 

130 


STATUTOBT  PROVISIONS :  ARKANSAS.  [§  1189. 

shall  be  paid  pro  rata;  and  all  such  bills  or  accounts,  or  parts 
thereof,  remaining  unpaid  on  account  of  the  deficiency  of  such 
reserve  fund,  or  failure  to  properly  certify  the  same,  shall  be  and 
constitute  a  valid  and  present  claim  and  demand  against  such 
principal  contractor.  It  shall  be  the  duty  of  every  person  intend- 
ing to  avail  himself  of  the  benefit  of  this  provision  to  present  his 
bill  or  account  properly  certified  to  the  owner  or  proprietor,  his 
agent  or  trustee,  within  the  ten  days  as  above  provided,  and  the 
presentation  of  such  account  as  aforesaid  shall  operate  as  a  gar- 
nishment of  so  much  of  said  reserve  fund  as  it  may  ultimately 
be  determined  should  be  paid  thereon ;  and  it  shall  be  the  duty 
of  the  person  presenting  such  account  to  institute  suit  thereon 
against  such  principal  contractor  within  ten  days  from  the  time  of 
its  being  so  presented,  and  to  prosecute  the  same  with  due  dil- 
igence to  a  final  decision.  The  owner  is  made  responsible  for 
claims  if  he  does  not  reserve  funds  as  provided.^ 

The  liens  for  work  or  labor  done,  or  things  furnished,  shall  be 
paid  pro  rata^  except  that  the  lien  of  a  sub-contractor      .  . 
shall  be  preferred  to  that  of  a  contractor.     The  liens 
shall  be  preferred  to  all  other  liens  and  incumbrances  attached 
to  or  upon  such  building,  erection,  or  other  improvement,  and  to 
the  land  on  which  the  same  is  situated,  made  subsequent  to  the 
commencement  of  such  building,  erection,  or  other  improvement. 
All  the  right  and  title  of  the  defendant  to  the  land  on  which 
any  building,  tenement,  or  edifice  shall  be  erected,  as  Land  sub- 
well  as  to  a  convenient  space  around  the  same,  not  ex-  i^^  ^®  *""• 
ceeding  two  acres  clear  of  the  building,  tenement,  or  edifice,  shall 
also  be  subject  to  the  liens  filed,  and  such  right  and  title  shall  be 
sold  with  the  building,  tenement,  or  edifice,  as  part  of  the  prop- 
erty cliarged  with  the  lien. 

The  sale  of  the  property  charged  with  a  lien  does  not  affect  or 
impair  prior  incumbrances  against  the  property,  whether      . 
created  by  judgment,  deed,  mortgage,  or  any  other  in-  incum- 
strument  of  writing  authorized  to  be  recorded,  if  such 
incambrance  has  been  recorded  previous  to  the  time  the  artisans, 
builders,  or  mechanics  commenced  work  or  furnished   materials 

^  Acts  1885,  No.  57.     The  owner  is  contractor  must  present  his  claim  within 

liable  to  the  sabH^ntractor  only  for  the  ten  days  after  such  abandonment.    Ba- 

market  valne  of  materials  famished,  and  sham  v.  Toors,  51  Ark.  809, 11  S.  W.  Rep. 

not  the  contract  price.    If  the  principal  S82. 
contractor  abandons  bis  contract,  the  snb- 
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for  such  building,  or  if  they  had  actual  notice  of  such  incum- 
Suitand  brance  at  Buch  time.  Judgment  is  for  the  amount  of 
jadgment  guit  and  the  indebtedness,  to  be  levied  out  of  the  prop- 
erty charged  with  the  lien,  and  the  property  must  be  correctly 
described  in  the  judgment.  Suits  must  be  commenced  within  six 
months  in  case  of  sub-contractors,  and  nine  months  in  other  cases, 
from  the  time  of  filing  the  account  or  statement,  and  must  be 
prosecuted  without  delay .^ 
UGO.  California.^  —  Mechanics,  material-men,  contractors,  sub- 
contractors,  artisans,  architects,  machinists^  builders, 
titled  to  miners,  and  all  persons  and  laborers  of  every  class,  per- 
forming labor  upon  or  furnishing  materials  to  be  used  in 
the  construction,  alteration,  addition  to,  or  repair,^  either  in  whole 
or  in  part,  of  any  building,  wharf,  bridge,  ditch,  flume,  aqueduct, 
tunnel,  fence,  machinery,  railroad,  wagon-road,  or  other  structure, 
shall  have  a  lien  upon  the  property  upon  which  they  have  be- 
stowed labor  or  furnished  materials,  for  the  value  of  such  labor 
done  and  materials  furnished,  whether  at  the  instance  of  the 
owner,  or  of  any  other  person  acting  by  his  authority  or  under 
Miners  and  ^^^9  &s  contractor  Or  otherwise ;  ^  and  any  person  who 
Hmm"  performs  labor  in  any  mining  claim  ^  or  claims  has  a 
mines.  lien  upon  the  same,  and  the  works  owned  and  used  by 
the  owners  for  reducing  the  ores  from  such  mining  claim  or 
claims,  for  the  work  or  labor  done,  or  materials  furnished,  by 
each  respectively,  whether  done  or  furnished  at  the  instance  of 

^  The  statntorjr  remedjr  does  not  oast       ^  This  teim  does  not  indade  mineral 

the  JQrifidiction  of  chancery,  but  is  cumu-  lands  held  under  a  Mexican  or  Spanish 

lative  only.    Murray  v.  Rapley,  30  Ark.  grant.    Williams  v.  Santa  Clara  Mining 

568.  Co.  66  Cal.   193.     The    term   "mining 

^  3  Codes  ft  Stats.  1885,  §  1183  of  Civ.  claim"  applies  to  a  mine,  the  title  to 

Pro. ;  Stats.  1887,  ch.  137.  which  has  been  acquired  in  fee,  as  well  as 

The  lien  is  in  the  nature  of  a  mortgage  to  a  mining  claim  in  ita  technical  sense. 

of  the  property.    Bitter  r.  Steyenson,  7  Bewick  v,  Muir,  83  Cal.  368,  23  Fac  Bep. 

Cal.  388,  389  ;  Camow  r.  Blue  Gravel  &  389. 
H.  Co.  68  Cal.  262.  The  lien  upon  a  mining  claim  is  iipo« 

*  It  is  immaterial  whether  the  form  and  the  claim  as  a  whole.    Silvester  v.  Coe 

structure  are  changed  or  not    Donahue  Quarts  M.  Co.  80  Cal.  510,  22  Pac  Bep. 

V.  Cromartie,  21  Cal.  80,  86.  217.    One  who  performs  labor  in  any  pit, 

^  A  lien  la  also  given  for  grading  or  shaft,  or  gallery  of  a  mine  is  entitled  to  a 

improving  a  lot,  or  the  street  or  sidewalk  lien  upon  the  whole  mining  daim.    Helm 

in  front  of  it,  in  any  incorporated  town,  v.  Chapman,  66  Cal.  291. 
Code  of  Civ.  Pro.  §  1191,  amended  Supp. 
1889. 
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the  owner  of  the  building  or  other  improTement,  or  his  agent ; 
and  every  contractor,  sub-contractor,  architect,  builder,  j^ntof 
or  other  person  having  charge  of  any  mining,  or  of  the  o^nw"- 
ooDstroction,  alteration,  or   repair,  either  in  whole  or  in   part, 
of  any  building  or  other  improvement  as  aforesaid,  shall  be  held 
to  be  the  agent  of  the  owner. 

In  case  of  a  contract  for  the  work,  between  the  owner  and  his 
contractor,  the  lien  shall  extend  to  the  entire  contract   ^   ^    ^ 

.  Contract 

price,  and  such  contract  shall  operate  as  a  lien  m  favor  forth* 
of  all  persons,  except  the  contractor,  to  the  extent  of 
the  whole  contract  price,  and,  after  all  such  liens  are  satisfied, 
then  as  a  lien  for  any  balance  of  the  contract  price  in  favor  of 
the  contractor.  All  such  contracts  shall  be  in  writing  when  the 
amount  agreed  to  be  paid  thereunder  exceeds  one  thou-  when  to 
sand  dollars,  and  shall  be  subscribed  by  the  parties  j^g'iijj^*'' 
thereto  ;  and  the  said  contract,  or  a  memorandum  thereof  ^i^^- 
detting  forth  the  names  of  all  the  parties  to  the  contract,  a  de- 
scription of  the  property  to  be  affected  thereby,  tc^ether  with  a 
statement  of  the  general  character  of  the  work  to  be  done,  the 
total  amount  to  be  paid  thereunder,  and  the  amounts  of  all  partial 
payments,  together  with  the  times  when  such  payments  shall  be 
dae  and  payable,  shall,  before  the  work  is  commenced,  be  filed 
in  the  office  of  the  county  recorder  of  the  county,  or  city  and 
county,  where  the  property  is  situated  ;  otherwise  they  shall  be 
wholly  void,  and  no  recovery  shall  be  had  thereon  by  either  party 
thereto ;  and  in  such  case,  the  labor  done  and  materials  furnished 
by  all  persons  aforesaid,  except  the  contractor,  shall  be  deemed 
to  have  been  done  and  furnished  at  the  personal  instance  of  the 
owner,  and  they  shall  have  a  lien  for  the  value  thereof.^ 

^  The  legislature  has  the  power  to  pro-  jodgment  for  the  yalae  of  materials  which 
Tide  that,  if  the  contract  was  not  executed  he  has  not  himself  purchased.  "  This  sec* 
and  filed  id  a  certain  maoner,  the  owner  tion/*  sajr  the  court,  "  as  it  seems  to  us, 
should  become  liable  to  the  material-men  means  to  preserve  the  right  of  the  mate- 
and  Uborers  for  the  value  of  their  roat^  rial-man  who  has  duly  Aled  his  lien  accord- 
rials  and  labor.  Kellogg  v,  Howes,  81  Cal.  ing  to  the  statute,  in  cases  where  th%con- 
170,  22  Pac.  Rep.  509.  tractor  has  failed,  by  reason  of  not  filing 

When  the  original  contractor  has  not  his  contract,  to  preserve  the  material-man's 

filed  his  contract  under  this  provision,  and  rights  thereunder ;  and  the  language  of 

the  material-man  has  not  filed  any  lien  as  the  statute  announces  the  law  to  be  that, 

provided,  there  is  of  course  no  lien  for  where  such  is  the  case,  the  material-man 

either  the  contractor  or  the  material-man,  may  duly  file  his  lien  and  enforce  it,  just 

sod  the  owner  is  not  liable  to  a  personal  as  if  the  owner  of  the  building  had  bought 
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No  part  of  the  contract  price  shall  be  made  payable  or  shall  be 

paid  in  advance  of  the  commencement  of  the  work,  bat 

Advances,     *  ,                                         ' 

etc.,  ID-  the  whole  shall  be  payable  by  instalments  afterwards, 
sab-con-  and  at  least  twenty-five  per  cent,  of  the  whole  contract 
tractors.  ^y[qq  shdll  be  made  payable  at  least  thirty-five  days  after 
the  final  completion  of  the  work  and  contract.^    No  payment 

from  or  contracted  for  the  materialB  with  and  the  work  done.    Booth  v.  Pendola,  88 

the  material-man  in  the  beginning,  instead  Cal.  36,  25  Pac.  Rep.  IIOI. 

of  the  contractor."    Sonthem  Cal.  Lnm-  Plana  and  specificationa  referred  to  and 

ber  Co.  v,  Schmitt,  74  Cal.  635,  16  Pac.  forming  part  of  the  contract  mast  be  filed 

Rep.  516,  517.  in  the  office  of  the  recorder,  otherwise  the 

The  contract  between  the  sub-contractor  contract  is  void.    Holland  v,  WQaon,  76 

and  contractor  for  material  is  valid  not-  Cal.  434,  18  Pac.  Rep.  412;  Willamette 

withstanding  the  original  contract  was  Steam  Mills  Co.  v.  Los  Angeles  Coll^ 

void  as  between  the  parties  to  it.    Giant  Co.  94  Cal.  229,  29  Pac.  Rep.  629;  Yancy 

Powder  Co.  v.  Flume  Co.  78  Cal.  193,  20  v,  Morton,  94  Cal.  558,  29  Pac.  Rep.  till. 

Pac.  Rep.  419.  A  trustee  who  holds  the  legal  title  to  land 

As  the  contract  is  void  when'  not  re-  under  a  contract  wherebjr  he  is  to  build  a 

corded,  the  material-men  are  not  limited  factory  on  the  land,  and  then  convey  the 

in  their  right  to  a  lien  to  the  amount  due  whole  property  to  the  ceilui  qua  trutt,  is 

the  contractor  on  the  contract,  though  they  the  "  owner,"  within  this  statute,  thoagh 

had  actual  notice  that  there  was  such  a  he  has  already  received  the  consideration 

contract.    Kellogg  v.  Howes,  81  Cal.  170,  of  the  contract.    Hinckley  v.  Cracker  Co. 

22  Pac.  Rep.  509 ;  Davies-Henderson  Lum-  91  Cal.  136,  27  Pac.  Rep.  594. 

ber  Co.  v.  Gottschalk,  81  Cal.  641,  22  Pac.  ^  Where  the  contract  price  is  less  than 

Rep.  860.  one  thousand  dollars,  it  need  not  be  in 

If  the  contract  is  void  for  failure  to  re-  writing,  nor  twenty-five  per  cent,  of  the 

cord  the  same,  or  other  defects,  the  bond  price  reserved  until  after  completion  of  the 

thereto  attached,  conditioned  that  the  con-  contract.    Sidlinger  v.  Kerkow,  82  Cal. 

tractor  will  not  permit  any  valid  claim  or  42,  22  Pac.  Rep.  932 ;  Kerckhoff-Cusner 

lien  to  be  placed  on  the  building,  is  void  Co.  v.  Cnmmings,  86  Cal.  22, 24  Pac  Rep. 

also ;  and  the  fact  that  a  material-man  was  814. 

surety  thereon  does  not  estop  him  from  set-  A  contract  providing  for  final  payment 

ting  up  a  lien  on  the  building.    Stovell  v.  in  thirty  days  after  the  completion  of  the 

Neal,  90  Cal.  213,  27  Pac.  Rep.  192.    See  work  is  not  invalid,  as  the  statute  requires 

Kiessig  v.  Allspaugh,  91  Cal.  234,  27  Pac.  liens  to  be  filed  within  thirty  days  after 

Rep.  662.  completion  of  a  building,  and  no  prejudice 

Failure    to  give  a  description  of    the  could  arise.    San   Diego  Lumber  Co.  v. 

property  affected  by  the  contract  does  not  Wooldredge,  90  Cal.  574,  27   Pac  Rep. 

invalidate  it,  as  no  description  is  required  431. 

by  statute.     San  Diego  Lumber  Co.  v.  The  contract  is  void  where  it  provides 

WooUredge,  90  Cal.  574,  27   Pac.  Rep.  that  '*the  last  payment  shall  be  made 

431.  thirty-five  days  after  completion   of  the 

To  render  a  judgment  for  a  mechanic's  work,"  without  specifying  the  amount  of 

lien  valid,  where  the  contract  is  not  r^  such  payment.    Willamette  Steam  Mills 

corded,  there  must  have  been  an  allegation  Co.  r.  Los  Angeles  College  Co.  94  Cal. 

in  the  complaint,  and  a  finding  of  the  court,  229,  29  Pac.  Rep.  629. 

as  to  the  value  of  the  material  furnished  If  the  owner  fails  to  retain  the  twenty-five 

per  cent,  of  the  contract  price,  as  provided 
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made  before  the  same  is  due  by  the  contract  is  valid  for  the  pur- 
pose of  defeating  or  diminishing  any  lien  in  favor  of  any  person 
except  the  contractor ;  but  as  to  such  liens,  such  payment  shall 
be  deemed  as  if  not  made,  and  shall  be  applicable  to  such  liens, 
notwithstanding  that  the  contractor  to  whom  it  was  paid  may 
thereafter  abandon  his  contract,  or  be  or  become  indebted  to 
the  reputed  owner  in  any  amount  for  damages  or  otherwise  for 
non-performance  of  his  contract.  As  to  all  liens  except  that  of 
the  contractor,  the  whole  price  shall  be  payable  in  money,  and 
shall  not  be  diminished  by  any  prior  or  subsequent  indebtedness, 
ofiEset,  or  counter-claims  in  favor  of  the  owner  and  against  the 
contractor.^ 

Any  persons  other  than  the  contractor  may  at  any  time  give 
to  the  owner  a  written  notice  that  they  have  performed  ^0^5^  to 
labor  or  furnished  materials  to  the  contractor,  or  that  o^ner. 
they  have  agreed  to  do  so,  stating  in  genera]  terms  the  kind, 
name  of  the  person  for  whom  the  same  was  done  or  furnished, 
and  the  value  of  that  furnished  or  to  be  furnished.  It  is  the  duty 
of  the  owner  to  withhold  sufficient  money  due  the  contractor  to 
answer  such  claim,  and  any  lien  that  may  be  filed  therefor.^ 

The  land  upon  which  any  building,  improvement,  or  structure 

in  his  contract,  he  ig  responsible  to  that  recorded  it  is  void,  and  in  that  case  the 

extent,  but  may  have  deducted  any  lawful  statutory  notice    of   the    material-men's 

credits  to  which  he  is  entitled,  under  Code  claim  is  not  necessary  to  reach  the  money 

Ciril  Proc.  Cal.  §  1200,  which  provides  due  the  contractor,  the  statute  itself  being 

that,  if  the  contractor  fails  to  perform  his  notice  to  the  owner.    Kellogg  r.  Howes, 

work  in  full  or  abandons  it,  the  portion  of  81  Cal.  170.  22  Pac.  Rep.  509.    Under  this 

the  contract  price  applicable  to  mechanics'  provision  a  complaint  to  foreclose  a  lien 

liens  shall  be  deemed  the  difference  be-  for  materials  furnished  is  sufficient  when 

tween  the  value  of  the  work  and  materials  it  avers  that  due  notice  was  given  the 

already  done  and  furnished  and  the  pay-  owner  of  the  amount  and  value  of  the 

ments  then  due  and  actually  made.    Beed  materials  to  be  furnished  the  contractors. 

V.  Norton,  90  Cal.  590,  26  Pac.  Rep.  767,  Russ  Lumber  Co.  v,  Garrettson,  87  Cal. 

27  Pac  Rep.  426.  589,  25  Pac.  Rep.  747.    Upon  receipt  of 

1  A  painter  who  contracts  to  paint  a  the  notice,  the  owner  becomes  liable  as  on 

hotel  is  an  original  contractor,  and  the  garnishment  or  assijpiment.    McAlpin  v, 

contract  is  not  void  because  part  of  the  Duncan,   16   Cal.   126;    Bates   v.  Santa 

price  is  to  be  paid  in  land.    Baird  t;.  Peall,  Barbara,  90  Cal.  543,  27  Pac.  Rep.  438. 

92  Cal.  235,  28  Pac.  Rep.  285.  Prior  to  this  section,  which  was  passed 

*  See  statute  for  mode  of  service,  etc.  As  as  an  amendment  March  25, 1 885,  a  notice 

to  sufficiency  of  notice,  see  Davis  v,  Liv-  to  the  owner  that  a  balance  was  due  him 

ingston,  29  Cal.  283.    As  to  the  effect  of  from  the  original  contractor  imposed  no 

the  notice,  see  McAlpin  r.Dnncan,  16  Cal.  duty  on  the  owner  to  retain  money  to 

126.  meet  the  claim.   McCants  v.  Bush,  70  Cal. 

When  the  construction  contract  is  not  125. 
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IB  constructed,  together  with  a  convenient  space  about  the  same. 
Land  sub-  ^^  °^  much  as  may  be  required  for  the  convenient  aae 
jMttoiien.  and  occupation  thereof,  to  be  determined  by  the  court 
on  rendering  judgment,  is  also  subject  to  the  lien  if,  at  the  com- 
mencement of  the  work,  or  of  the  furnishing  of  the  materialB  for 
the  same,  the  land  belonged  to  the  person  who  caused  said  build- 
ing, improvement,  or  structure  to  be  constructed,  altered,  or  re- 
paired ;  but  if  such  person  owned  less  than  a  fee-simple  estate  in 
such  land,  then  only  his  interest  therein  is  subject  to  such  lien. 
Every  building  or  other  improvement  constructed  upon  lands 

I 

Notice  by  ^^^^  ^  knowledge  of  the  owner  shall  be  held  to  have 
owner.  i^^^n  constructed  at  his  instance  unless,  within  three 
days  after  he  shall  have  obtained  knowledge  of  the  construction, 
he  gives  notice  that  he  will  not  be  responsible  for  the  same  by 
posting  written  notice  in  some  conspicuous  place  on  the  land  or 
building.^ 

The  liens  are  preferred  to  any  lien,  mortgage,  or  other  in- 
.  cnmbrance  which  may  have  attached  subsequent  to  the 

time  when  the  building,  improvement,  or  structure  was 
commenced,  work  done,  or  materials  were  commenced  to  be  fur- 
nished ;  also  to  any  lien,  mortgage,  or  other  incumbrance  of  which 
the  lien-holder  had  no  notice,  and  which  was  unrecorded  at  the 
time  the  building,  improvement,  or  structure  was  commenced, 
work  done,  or  the  materials  were  commenced  to  be  furnished. 

Every  original  contractor,^  within  sixty  days  after  the  comple- 
Sutement  ^^^^  ^^  ^^^  Contract,  and  every  other  person  within  thirty 
of  claim.  Jays  after  the  completion  of  any  building,  improve- 
ment, or  structure,  or  alteration,  addition  to,  or  repair  thereof,  or 

1  Sections  1185  and  1192  of  the  Code  of  99 ;  Harlan  v.  Stuffiebeem,  87  Cal.  506,  S5 

Civil  Procedure  must  be  construed  to-  Fac.  Kep.  686. 

gether  harmouiouslj  if  possible,  and  while  ^  Not  everj  one  who  deals  with  the 
the  first  charges  the  holder  of  a  leasehold  owner  is  an  original  contractor.  Material' 
interest  with  a  lien  only  to  the  extent  of  men  furnishing  materials  for  the  constrac- 
his  interest,  the  latter  adds  a  provision  tion  of  a  building,  though  under  a  con- 
that,  if  the  building;  is  constructed  with  tract  with  the  owner,  and  persons  directly 
the  knowledge  of  the  owner  of  the  fee,  it  employed  by  him  to  work  on  the  baildiDg, 
must  be  held  to  have  been  constructed  at  are  not  original  contractors,  and  therefore 
his  instance,  so  as  to  charge  his  estate  must  file  their  claims  within  thirty  days 
with  the  lien,  unless  he  gives  notice  as  from  the  completion  of  the  building, 
therein  provided  that  he  will  not  be  re.  Sparks  v.  Butte  Co.  Grar.  M.  Co.  55  Cal 
sponsible  therefor.  West  Coast  Lumber  389. 
Co.  V.  Newkirk,  80  Cal.  27.i,  24  Pac.  Rep. 
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performance  of  labor  in  a  mining  claim,^  must  file  with  the  county 
recorder  a  statement  of  his  demand,  after  deducting  ail  just  cred- 
its, with  the  name  of  the  owner  and  of  the  person  by  whom  he 
was  employed,  or  to  whom  he  furnished  the  materials,^  the  terms, 
the  time  given,^  and  conditions  of  the  contract,  and  also  a  descrip- 
tion of  the  property  sufficient  for  identification,  which  claim  must 
be  verified  by  oath.^ 

No  lien  continues  longer  than  ninety  days  after  the  filing  of 
the  same,  or  after  the  expiration  of  a  credit  given,  unless 
a  proceeding  to  enforce  it  is  commenced;^  but  no  lien 
continues  longer  than  two  years  from  the  time  the  work  was  com- 
pleted by  any  agreement  to  give  credit. 

^  A  lien  filed  before  the  bailding  is  fact,  not  a  condusion  of  law.    If  he  states 

completed  is  void,  unless  it  appears  that  the  name  of  the  person  by  whom  he  was 

the  original  purpose  was  to  build  onlj  in  employed,  the  requirement  is  met,  though 

port^  or  that  the  original  purpose  to  finish  it  turns  out  that  such  employer  was  a 

was  abandoned.    Schwartz  v.  Knight,  16  member  of  a  firm,  and  employed  him  on 

Pac.  Rep.  235.    The  claimant  is  entitled  behalf  of  the  firm.    McDonald  v.  Backus, 

to  a  lien,  though  the  building  is  not  com-  45  Cal.  262. 

pleted,  if  he  alleges  and  proTes  that  the  One  who  furnishes  materials  to  a  rail- 
defendant  did  not  intend  to  complete  it,  road  contractor,  and  afterwards  to  his 
aud  that  he  had  notified  the  claimant  to  assignee,  need  not  state  what  portion  ha 
that  effect.  Harmon  v,  Ashmead,  68  Cal.  furnished  to  each,  since  there  is  but  one 
S21,  322,  9  Pac.  Repi  183 ;  Germania  B.  contract,  and  the  company  has  to  settle 
&  Lu  Asso.  V.  Wagner,  61  Cal.  349.  only  with  the  assignee.    Harmon  v.  San 

Where  the  contract  between  the  owner  Francisco  &  S.  B.  H.  Co.  86  CaL  617,  25 

and  contractor  was  void  because  not  prop-  Pac.  Rep.  124. 

erly  filed,  mechanics'  liens  filed  before  the  *  If  there  is  no  agreement  as  to  time, 

actual  completion  of  the  building  were  there  need  be  no  statement  of  the  time 

premature,  and  cannot  be  enforced.    Wil-  given.    Hills  u.  Ohlig,  63  Cal.  104. 

lameite  Steam  Mills  Co.  v.  Los  Angeles  ^  As  to  sufiiciency  of  notice  in  general, 

College  Co.  94  Cal.  229, 29  Pac  Rep.  629.  see  Mclntyre  v.  Trautner,  63  Cal.  429  ; 

Where  a  contract  for  the  erection  of  a  Blackman  v.  Marsicano,  61  Cal.  638 ;  Sel- 

boilding  is  void,  under  Code  Civil  Proc.  den  v.  Meeks,  17  Cal.  128 ;  Brennan  v, 

f  1183,  for  not  having  been  recorded,  Swasey,  16  Cal.  140,  76  Am.  Dec.  507; 

claims  for  mechanics'  liens  thereon  may  Hooper  v.  Flood,  54  Cal.  218;  Tredin- 

be  filed  within  thirty  days  after  the  ac-  nick  v.  Red  Cloud  Consolidated  Min.  Co. 

tual  completion  of  the  building,  irrespeo-  72  Cal.  78, 13  Pac.  Rep.  152 ;  San  Diego 

tire  of  previous  acceptance  or  occupancy  Lumber  Co.  v.  Wooldredge,  90  Cal.  574, 

by  the  owner.    Willamette  Steam  Mills  27  Pac  Rep.  431. 

Co.  r.  Los  Angeles  College  Co.  94  Cal.  229,  '  The  action  is  an  equitable  one,  and  a 

29  Pac.  Rep.  629,  followed ;  Willamette  party  is  not  entitled  to  a  trial  by  a  jury 

Steam  Mills  Co.  v.  Kiemer,  94  Cal.  205,  as  a  matter  of  right.    The  granting  or 

29  Pac.  Rep.  633.  refusing  such  a  trial  is  within  the  discre- 

'  The  requirement  in   regard    to   the  tion  of  the  court.    Cumow  v.  Blue  Gravel 

name  of  the  person  by  whom  the  claim-  &  H.  Co.  68  Cal.  262. 

aat  was  employed  is  the  statement  of  a  The  action  must  be  commenced  within 
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tion  of  any  such  building,  stractnre,  or  any  other  improvement, 
shall  be  sabject  to  the  liens  hereinbefore  provided  for*     In  case  of 
a  mine,  mining  claim  or  Iod<%,  except  as  otherwise  pro- 
vided, said  lien  shall  attach  to  the  whole  thereof,  or  to 
so  much  thereof  as  said  owner  shall  have  an  interest  in.     In  case 
Several       ^"7  ^^^^  shall  occupy  two  or  more  lots  or  other  sub- 
lots,  divisions  of  land,  such  several  lots  or  other  subdivisions 
of  land  shall  be  deemed  one  lot,  and  the  same  rule  shall  hold  in 
cases  of  any  other  such  improvements  that  shall  be  practically 
indivisible.     Said  lien  shall  attach  to  all  machinery  and 
other  fixtures  used  in  connection  with  any  such  lands, 
buildings,  or  structures. 

When  the  lien  is  for  work  done  or  material  furnished  for  an 
.  .  entire   structure,  erection,   or   improvement,  such   lien 

to  build-  shall  attach  to  the  building,  erection,  or  improvement 
ing8,e  .  ^^^  ^^  upon  which  such  work  was  done  or  materials 
furnished,  in  preference  to  any  prior  lien  or  incumbrance,  or 
noLortgage  upon  the  land  upon  vshich  the  same  is  erected  or  put; 
and  any  person  enforcing  such  lien  may  have  such  building,  erec- 
tion, or  improvement  sold  under  execution,  and  the  purchaser 
at  such  sale  may  remove  the  same  within  thirty  days  after  such 
sale. 

All  such  liens  shall  relate  back  to  the  time  of  the  commence- 
.   .  ment  to  do  work  or  to  furnish  materials,  and  shall  have 

priority  over  any  and  every  lien  or  incumbrance  sub- 
sequently intervening,  or  which  may  have  been  created  prior 
thereto,  but  which  was  not  then  recorded,  and  of  which  the 
lienor  under  this  act  had  no  notice.  Nothing  herein  contained 
shall  be  construed  as  impairing  any  valid  incumbrance  upon  any 
such  land,  duly  made  and  recorded,  before  such  work  was  com- 
menced, or  the  first  of  such  materials  were  furnished. 

When  different  liens  are  claimed  against  any  property,  the 
Judgment  ^^^^  ^^  ®*^^  ^'®"  sh'all  be  declared  in  the  judgment  in 
the  following  order:  First.  Subcontractors  below  the 
first  degree»who  were  laborers  or  mechanics  working  by  the  piece 
or  day ;  Second.  All  other  sub-contractors  below  the  first  degree ; 
Third.  Sub-contractors  in  the  first  degree;  Fourth.  The  original 
contractors.^ 

^  A  persoDal  judgment  cannot  be  en-    of  the  right  of  lien.    Barnard  v.  McKende, 
tered  for  part  of  the  claim  independently    4  Colo.  251 ;  Hart  v.  Mullen,  4  Colo.  512. 
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No  lien  shall  hold  the  property  longer  than  six  months  after 
filing  the  statement,  nnless  an  action  be  commenced  within  that 
time  to  enforce  the.  same.^     The  court  shall  cause  said    ^   . 

Action  and 

property  to  be  sold  in  satisfaction  of  said  lien  and  costs  Mde. 
of  suit,  as  in  the  case  of  foreclosure  of  mortgages. 

1192.  Conneotioat.^  —  Every  building  in  the  construction  or 
repairs  of  which,  or  of  any  of  its  appurtenances,  any 
person   shall  have  a  claim  for  materials  furnished   or  titled  to 
services    rendered,    exceeding    twenty-five    dollars    in 
amount,  by  virtue  of  an  agreement  with  or  by  consent  of  the 
owner  of  the  land  upon  which  such  building  is  erected,  or  some 
person  having  authority  from  or  rightfully  acting  for  such  owner 
in  procuring  or  furnishing  such  labor  or  materials,  shall,  with  the 
land  on  which  the  same  may  stand,  be  subject  to  the  payment  of 
such  claim ;  and  said  claim  shall  be  a  lien  on  such  land,  building, 
and  appurtenances,  and  shall  take  precedence  of  any 
other  incambraiice  originating  after  the  commencement  ''' 

of  Buch  services,  or  the  furnishing  of  any  such  materials,  subject 
to  apportionment  as  provided,  and  said  premises  may  be  foreclosed 
by  such  person  in  the  same  manner  as  if  held  by  mortgage.  No 
sub-contractor,  with  or  without  a  written  contract,  shall  be  re-> 
quired  to  obtain  an  agreement  with,  or  the  consent  of,  the  owner 
of  the  land,  to  enable  him  to  claim  a  lien. 

No  such*  lien  shall  be  valid  unless,  within  sixty  days  after  the 
person  performing  such  services,  or  furnishing  such  oertificate 
materials,  has  ceased  so  to  do,  he  shall  lodge  with  the  a^«<^- 
town  clerk  of  the  town  in  which  said  building  is  situated  a  cer- 
tificate in  writing  describing  the  premises,  the  amount  claimed 
as  a  lien  thereon,  and  the  date  of  the  commencement  of  the 
claim,  the  same  being  first  subscribed  and  sworn  to  as  the 
amount  justly  due,  as  nearly  as  the  same  can  be  ascertained, 
which  certificate  shall  be  recorded  by  the  town  clerk  with  deeds 
of  land;^  but  in  case  of  the  death  of  a  party  who  might  have 
filed  such  a  certificate  before  filing  the  same,  his  executor  or  ad- 
ministrator may  make  and  lodge  such  a  certificate  within  three 

^  The  prooeedingi  to  enforce  the  Hen  prior  or  anbeeqnent  to  the  completion  of 

are  in  their  nature  equitable.    San  Joan  the  bnildiog.    Hart  v.  Mullen,  4  Colo. 

&  St  Loois  M.  &  S.  Co.  V.  Finch,  6  Colo.  512. 

314;  Clear  Creek  Co.   v.  Root,  1   Colo.  >  O.  S.  1888,  ch.  186,  $$  3018-3a30. 
374.   Suit  mnst  be  commcDced  within  the  *  The  town  clerk  ie  to  index  the  own- 
time  limited,  whether  the  lien  be  filed  er'a  nam*.    Acta  1885,  ch.  2S. 
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months  from  the  time  of  his  qualification  as  such,  and  within  six 
months  from  the  decease  of  the  original  claimant. 

No  person  other  than  the  original  contractor  ^  for  the  building, 
Notice  to  ^^  *  sub-contractor  whose  contract  with  such  original 
owner.  contractor  is  in  writing,  and  has  been  assented  to  in 
writing  by  the  other  party  to  such  original  contract,  shall  be 
entitled  to  claim  any  such  lien,  unless  he  shall,  within  sixty  days 
from  the  time  he  shall  have  commenced  to  furnish  materials  or 
render  services,  give  written  notice  to  the  owner  of  such  baild- 
ing  that  he  has  so  commenced  to  furnish  materials  or  render 
services,  and  intends  to  claim  a  lien  therefor  on  said  building, 
which  shall  be  served  upon  said  owner,  if  he  resides  in  the  same 
town  in  which  said  building  is  being  erected  or  repaired,  by  any 
indifferent  person,  by  leaving  with  him,  or  at  his  usual  place  of 
abode,  a  true  and  attested  copy  thereof ;  and  if  such  owner  does 
not  reside  in  said  town,  but  has  a  known  agent  therein,  such 
notice  may  be  so  served  upon  said  agent ;  otherwise  it  may  be 
served  by  any  indifferent  person  by  depositing  in  the  post-oflSce 
in  the  town  in  which  the  claimant  resides,  postage  paid,  a  true 
and  attested  copy  of  said  notice  directed  to  such  owner  at  the 
place  where  he  resides ;  and  where  there  shall  be  two  or  more 
owners,  notice  to  one  of  them,  if  given  as  above  provided,  shall 
be  deemed  notice  to  all ;  and  a  copy  of  said  notice,  and  of  the 
return  of  the  person  who  served  it  indoraed  thereon,  shall  also  he 
lodged  for  record  with  the  town  clerk  of  the  town  in  which  such 
land  lies  within  said  period  of  sixty  days.^ 

No  lien  can  attach  for  a  greater  amount  in  the  whole  than  the 

^  As  to  distinction  between  an  original  to  take  his  share,  may  take  adrantage  of 

and  a  sab-contractor,  see  Kinney  r.  Black-  the  defective  character  of  the  liens  of  oih- 

mer,  55  Ck>nn.  261,  10  Atl.  Rep.  568.  era  in  respect  to  the  notice,  and  the  owner 

^  The  notice  mast  be  given  in  the  mode  cannot  avail  himself  of  the  payments 
preccribed,  and  the  land-owner  cannot  made  to  them.  White  v.  Washington 
waive  a  defect  in  the  notice  so  as  to  make  School  District,  42  Conn.  541 . 
the  lien  a  valid  one  as  against  other  par-  In  making  a  claim  for  materials  far- 
ties  daimiug  liens.  White  v,  Washington  nished,  if  the  delivery  of  the  materials  is 
School  District,  42  Conn.  541.  completed  within  sixty  days  after  it  was 

Where  there  are  several    liens  of  sab-  commenced,  the  notice  to  the  owner  may 

contractors,  and  the  amoant  due  from  the  be  given  and  the  certi6cate  filed  with  the 

owner  to   the  original  contractor  is   in-  town  clerk  at  the  same  time;  and  it  is 

sufiicieut  to  pay  all  the  liens  in  full,  and  immaterial  that  the  certificate  is  filed  be- 

the  owner  apportions  the  fund  pro  rata  fore    the  notice  is    given.    Shattuck  v. 

among  them,  one  of  the  claimants  who  Beardsley,  46  Conn.  386. 
has  objected  to  the  division,  and  refused 
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price  which  the  owner  agreed  to  pay  for  such  building  and   its 
appurtenances ;  and  when   there   are   several  claimants      . 
whose  united  claims  exceed  such  price,  the  claimants  between 
other  than    the   original  contractor  are  entitled  to  be 
firet  paid  in  full,  if  the  amount  of  such  price  is  sufficient ;  but  if 
not,  the  amount  is  to  be  apportioned  between  such  claimants.     In 
determining  the  amount  for  which  liens  may  attach,  the  owner 
is  allowed  all  payments  made  in  good  faith  to  the  original  con- 
tractor before  receiving  notice  of  such  lien  or  liens.^ 

All  liens  may,  on  motion  of  any  party  to  the  suit,  be  fore- 
closed by  a  decree  of  sale  instead  of  a  strict  foreclosure.   Decree  of 
at  the  discretion  of  the  court.  ^^' 

The  court  in  such  proceedings  may  appoint  a  person  to  make 
such  sale,  and  shall  direct  whether  the  property  shall  be  sold  as 
a  whole  or  in  parcels,  and  how  such  sale  shall  be  made  and  ad- 
vertised ;  but  in  all  cases  in  which  such  sale  is  ordered,  the  court 
shall  appoint  three  disinterested  persons  who  shall,  under  oath, 
appraise  the  property  to  be  sold,  and  make  return  of  their  ap- 
praisal to  the  clerk  of  the  court. 

No  mechanic's  lien  continues  in  force  for  a  longer  period  than 
two  years  after  it  has  been  perfected,  unless  the  claim-  Limiution 
ant  within  such  time  commences  an  action  to  foreclose   ^^  action, 
it,  and  proceeds  to  final  judgment. 

1194.  Delaware.^ —  Any  person  having  performed  or  furnished 
work  and  labor  or  material,  or  both,  to  an  amount  ex-   _. 

J.  /•I    11*  91  •  1  W  no  enti- 

ceeding  twenty-five  dollars,  in  or  for  the  erection,  altera-  tied  to 
lion,  or  repair  of  any  house,  building,  or  structure,  in 
pursuance  of  any  contract,  express  or  implied,  with  the  owners 
of  such  house,  building,  or  structure,  or  with  the  agent  of  such 
owner,  or  with  any  contractor  who  shall  have  contracted  for  the 
erection,  alteration,  or  repair  of  the  same,  and  for  the  furnishing 

^  Spaulding  v.  Thompson  Ecclesiastical  does  not  amount  to  payment,  and  is  not  to 

Soc.  27  Conn.  573,  577.  be  regarded ;  and  it  is  of  no  consequence 

A  Terbal  guaranty  by  the  owner  to  pay  that  the  owner  afterwards,  before  suit  is 

certain  debts  does  not  constitute  payment,  brought  to  enforce  the  lien,  pays  the  bills 

Gridley  p.  Sumner,  43  Conn.  14.  he  has  guaranteed.    Gridley  v.  Sumner, 

Tbe  rights  of  a  sulH»ntractor  with  re-  43  Conn.  14. 

tpect  to  his  lien  are  determined  by  the  ^  Laws  1879,  ch.   145.    A    claim  for 

state  of  things  at  the  time  he  giTCS  notice  work  done  and  material  used  in  painting, 

to  the  owner  of  his  lien ;  and  therefore  if  glazing,  and  varnishing  a  house,  is  within 

tt  that  time  the  owner  haa  verbally  gnar-  the  purview  of    the  statute.    France  v, 

aateed  tbe  payment  of  certain  debts,  this  Woolston,  4  Honst.  557. 
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of  the  whole  or  any  part  of  the  materials  therefor,  may  obtain  a 
lien  upon  such  building,  house,  or  structure,  and  upon  the  ground 
upon  which  the  same  may  be  situated  or  erected. 

No  contractor  shall  file  any  statement  of  his  claim  until  after 
Sutement  *^®  expiration  of  ninety  days  from  the  completion  of 
of  lien.  the  building,^  but  he  must  file  it  within  thirty  days 
after  the  expiration  of  the  ninety  days.  All  other  persons  most 
file  statements  of  their  liens  within  ninety  days  from  the  com- 
pletion of  their  work  or  last  delivery  of  materials.  The  state- 
ment must  be  filed  in  the  ofiSce  of  the  prothonotary  of  the 
superior  court  in  the  county  wherein  such  building  or  structure 
is  situated.  The  statement  shall  contain  and  set  forth :  1.  The 
names  of  the  party  claimant,  and  owner  or  reputed  owner  of 
the  building,  house,  or  structure,  and  also  of  the  contractor,  and 
whether  the  contract  of  the  claimant  was  made  with  such  owner 
or  his  agent,  or  with  such  contractor;  2.  The  amount  or  sum 
claimed  to  be  due,  the  nature  and  kind  of  the  work  and  labor 
done,  or  a  bill  of  particulars  of  the  kind  and  amount  of  mate- 
rials furnished ;  8.  The  time  when  the  said  work  and  labor,  or 
the  furnishing  of  said  materials,  was  commenced  and  finished; 
4.  The  locality  of  the  building,  house,  or  structure,  with  such 
description  as  may  be  sufiicient  to  identify  the  same;  5.  That 
the  said  work  and  labor  were  performed,  or  said  materials  were 
furnished,  on  the  credit  of  the  said  building,  house,  or  structure ; 
6.  That  the  amount  of  the  said  claim  exceeds  twenty-five  dollars, 
and  that  the  same  has  not  been  paid  to  the  claimant.  The  claim- 
ant shall  make  affidavit  to  the  truth  and  correctness  of  the  said 
claim  and  of  the  facts  stated  therein. 

Any  judgment  obtained  upon  such  claim  shall  become  a  lien 

upon  such  building,  house,  or  structure,  and  upon  the 

ground   upon  which  the  same  is  situated,  erected,  or 

constructed,'''  and  shall  relate  back  to  the  day  upon  which  said 

work  and  labor  was  begun,  or  the  furnishing  of  said  materials 

was  commenced,  and  shall  take  priority  accordingly. 

Proceedings  to  recover  the  claim  are  by  scire  faciaSf, 

1196.  District  of  Columbia.'  —  Every  building  erected  or  re- 

^  A  judgment  entered  on  a  claim  pre-  *  See  Capelle  v.  Baker,  8  Houst.  344. 

maturely  filed,  in  the  absence  of  any  de-  *  Stats.  U.  S.   1884,  ch.    143,  §§  1-7. 

fence,  will  not  be  set  aside.    France  t;.  Under  a  previous  statate,  that  of  March  2, 

Woolaton,  4  Houst.  557.  1833,  a  contractor  was  not  entitled  to  alien 
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paired  by  the  owner  or  his  agent,  and  the  lot  or  lots  of  ground 
of  the  owner  upon  which  the  same  is  being  erected  or 
repaired,  shall  be  subject  to  a  lien  in  favor  of  the  con-   tied  to 
tractor,  sub-contractor,  material-man,  journeyman,  and 
laborer,  respectively,  for  the  payment  for  work  or  materials  con- 
tracted for,  or  furnished  for  or  about  the  erection,  construction, 
or  repairing  of  such  building,  and  also  for  any  engine,  machinery, 
or  other  thing  placed  in  said  building,  or  connected  therewith,  so 
as  to  be  fixtures. 

The  said  lien  shall  not  exceed  or  be  enforced  for  a  greater  sum 
than  the  amount  of  the  original  contract  for  the  erection   Extent  of 
or  repair  of  said  building  or  buildings.  ***^'^- 

Any  person  wishing  to  avail  himself  of  the  provisions  of  this  act, 
whether  his  claim  be  due  or  not,  shall  file  in  the  office   i^otice  of 
of  the  clerk  of  the  Supreme  Court  during  the  construe-  Jo'^jJJ^" 
tioD,or  within  three  months  after  the  completion,  of  such   ^i^"- 
building  or  repairs,  or  the  placing  therein,  or  adjacent  thereto,  of 
any  engine,  machinery,  or  other  thing  as  aforesaid,  a  notice  of  his 
intention  to  hold  a  lien  upon  the  property  declared  liable  to  such 
lien,  for  the  amount  due  or  to  become  due  to  him,  specifically 
setting  forth  the  amount  claimed. 

The  lien  shall  be  preferred  to  all  judgments,  mortgages,  deeds 
of  trust,  liens,  and  incumbrances  which  attach  upon  the 
said  building,  or  the  ground  aforesaid,  subsequent  to  the 
commencement  of  work  on  said  building ;  and  all  incumbrances 
and  liens  (other  than  those  which  attached  thereto  prior  to  the 
commencement  of  said  buildings  or  repairs)  which  are  required 
to  be  recorded  shall  be  postponed  to  said  liens,  unless  recorded 
prior  to  the  commencement  of  said  building  or  repairs. 

When  any  owner  of  lands  contracts  with  a  builder  for  the  sale 
of  lots  and  the  erection  of  buildings  thereon,  and  agrees  _ 
to  advance  moneys  toward  the  erection  of   such  build-  vances  by 
ings,  the  lien  shall  have  priority  to  all  advances  made 
after  the  filing  of  said  notices  of  lien ;  and  the  lien  shall  attach 
to  the  right,  title,  and  interest  of  the  owner  in  said  building  and 

Winder  V.  Caldwell,  U  How.  434.    For  there  is  a  lien  upon  the  lot  or  wharf.    U. 

materials  furnished,  or  labor  done  in  fill-  S.  Stats.  1884,  ch.  143,  §  12. 

injr  up  any  lot,  or  constructing  any  wharf  There  is    also  a    lien    upon  lota  and 

or  fixinres  thereon,  or  in  dredging  the  wharves  for  materials  or  labor  in  filling  or 

channel  in  front  thereof  under  contract,  erecting. 
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land  to  the  extent  of  all  advances  which  shall  have  become  due 
after  the  filing  of  such  notice  of  such  lien,  and  shall  also  attach 
to  and  be  a  lien  on  the  right,  title,  and  interest  of  the  person  so 
agreeing  to  purchase  said  land  at  the  time  of  the  filing  of  said 
notices  of  lien.  When  a  building  shall  be  erected  or  repaired  by 
a  lessee  or  tenant  for  life  or  years,  or  a  person  having  an  equitable 
estate  or  interest  in  such  building,  or  the  land  on  which  it  stands, 
the  lien  shall  only  extend  to  and  cover  the  interest  or  estate  of 
such  lessee,  tenant,  or  equitable  ownen 

The  lien  is  enforced  by  a  bill  in  equity,  which  may  be  oom- 

Biiitoen-  °^^'*<^^d  ^^  ^^y  **™®  within  one  year  after  filing  the 
force.  notice  of  lien. 

1196.  Florida.  —  Liens  prior  in  dignity  to  all  others  may  exist 
Who  en-  in  favor  of  the  following  persons  upon  the  following  de- 
titlcdto.  scribed  real  estate  under  the  circumstances  hereinbefore 
mentioned,  to  wit :  In  favor  of  any  mechanic,  laborer,  or  other  per- 
son who  shall  perform  by  himself  or  others  any  labor  upon,  or  in 
the  construction  or  repair  of,  any  building  or  other  work  or  struc- 
ture, or  of  additions  to  or  upon  any  fixt^ures  therein  or  thereon ; 
upon  such  building,  work,  or  structure,  and  the  land  upon  which 
it  stands.  In  favor  of  any  person  performing  by  himself  or  others 
any  labor  upon  any  railroad,  canal,  telegraph  or  telephone  line, 
wharf,  mill,  distiller}^  or  other  manufactory,  whether  in  the  con- 
struction, repair,  or  operation  thereof;  upon  such  line,  wharf,  mill, 
distillery,  or  other  manufactory,  any  and  all  franchises,  machinery, 
and  equipments  connected  therewith  or  thereon,  and  on  the  land 
upon  which  they  stand.  In  favor  of  any  person  performing  by 
himself  or  others  any  labor  upon  or  in  any  farm,  orchard,  grove, 
garden,  park,  or  other  grounds,  whether  in  clearing  up,  fencing, 
ditching,  or  draining,  or  in  maintaining,  improving,  or  cultivating 
the  same ;  upon  such  farm,  orchard,  grove,  garden,  park,  or  other 
grounds.  In  favor  of  any  person  who  shall  furnish  any  buildi^ 
material  for  the  construction,  repair,  or  use  of  any  building,  rail- 
road, canal,  or  telegraph  line,  wharf,  bridge,  mill,  distillery,  or 
other  manufacturing  work  or  structure ;  upon  the  said  buildings, 
lines,  or  other  property,  and  the  lands  upon  which  they  stand. 

If  the  labor  or  materials  mentioned  hereinbefore  shall  be  done 
j^^gjj^  or  furnished  by  the  procurement  of  the  owner  of  the 
of  lien.  property,  or  his  agent,  or  of  a  person  contracting  with 
him  to  have  the  work  done  or  materials  furnished,  the  lien  shall  be 
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upon  the  interest  of  such  owner ;  bat  if  the  labor  be  done  or  the 
materials  furnished  by  the  procurement  of  a  person  having  less 
than  the  absolute  interest,  or  of  his  agent,  or  o(.  any  person  con- 
tracting with  him  to  have  the  work  done  or  material  furnished, 
the  lien  shall  be  only  upon  the  limited  interest  of  such  person. 

As  against  the  owner,  absolute  or  limited,  of  the  property  real  or 
personal  upon  which  a  lien  is  claimed,  or  person  deriving 
through  his  death,  or  purchasers  or  creditors  with  notice,   tion  by 
the  lien  hereinbefore  provided  for  shall  be  acquired  by   SJrprivity 
any  person  in   privity  with  such  owner  by  the   per-  Jj^nfjjf 
formance  of  the  labor  or  the  furnishing  of  the  materials. 

As  against  purchasers   and   creditors  of  such   owner  without 
notice,  such  lien  shall  be  acquired,  upon  real  estate,  only 
from  the  time  of  the  record  in  the  office  of  the  clerk  of  lien'u^ 
the  circuit  court  of   the  county  where   the  real   estate  JSrchaL' 
lies  of  a  notice  of  such  lien.     Such  notice  shall  contain  a  ^^and 

creditors. 

statement  of  the  amount  claimed,  a  description  of  the 
property  upon  which  the  lien  is  claimed,  and  a  notice  of  the  inten- 
tion to  hold  a  lieu  for  the  said  amount,  and  shall  be  verified  by 
the  oath  of  the  lienor  or  his  agent.  It  shall  be  filed  only  after 
the  labor  has  been  entirely  performed,  or  the  materials  entirely 
famished ;  but  if  a  person  who  is  performing  or  about  to  perform, 
by  himself  or  others,  labor,  or  is  furnishing  or  is  about  to  furnish 
materials,  shall  so  desire,  he  may  have  recorded  as  aforesaid  a  cau- 
tionary notice  that  he  will  claim  a  lien  for  all  work  done  or  to  be 
done  and  materials  furnished  or  to  be  furnished,  and  such  caution- 
ary notice  shall,  until  the  work  be  completed  or  all  the  materials 
be  fuuiished  (unless  the  lien  notice  be  recorded  within  that  time 
so  as  to  supersede  it),  operate  as  notice  of  the  claim  of  such  lien. 
No  notice  of  a  perfected  lien  shall  be  effectual  unless  it  be  filed 
within  three  months  after  the  entire  performance  of  the  labor  or 
the  entire  furnishing  of  the  materials. 

A  person  entitled   to  acquire  a  lien,  not  in   privity  with  the 
owner  as  aforesaid,  shall  acquire  a  lien  upon  such  owner's  . . 

real  or  personal  property  as  against  him,  and  persons  tion  by 
claiming  through  his  death,  and  purchasers  and  creditors   not  in  priT. 
with  notice,  by  the  delivery  to  him,  or  his  agent,  of  a  **^' 
written  notice  that  the  contractor^  or  other  person  for  whom  the 
labor  has  been  performed  or  the  material  furnished,  is  indebted  to 
the  person  performing  the  labor,  or  furnishing  the  materials,  in 
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the  sum  stated  in  the  notice,  and  that  a  lien  is  claimed  upon  the 
property.  A  lien  shall  exist  from  the  time  of  the  service  of  such 
notice  for  the  amount  due  by  the  owner  to  the  contractor  or  other 
person  for  whom  the  work  was  done  or  the  materials  furnished. 
Such  services  shall  also  create  a  personal  liability  against  the  owner 
of  the  property  in  favor  of  the  lienor  giving  such  notice,  for  the 
amount  due  by  the  said  owner,  at  the  time  of  service  of  the  notice, 
to  the  contractor  or  other  person  for  whom  the  work  was  done  or 
the  materials  furnished. 

As  against  purchasers  and  creditors  of  such  owners  without 
notice,  such  liens  against  real  estate  shall  be  acquired  only  from 
the  time  of  the  recording  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  county,  of  a  notice  of  lien  similar  to  that  above 
provided. 

The  lien  is  enforcible,  by  persons  in  privity  with  the  owner, 
by  a  bill  in  equity ;  by  an  ordinary  suit  at  law,  and  the 
b}'  persons  levy  of  the  execution  obtained  therein  on  the  property 
ity  with  on  which  the  lien  is  held ;  by  a  suit  at  law  in  which 
owner.  ^j^^  declaration  shall  state  the  manner  in  which  the  lien 
arose,  the  amount  for  which  the  lien  is  held,  the  description  of 
the  property,  and  a  prayer  that  the  property  be  sold  to  satisfy 
the  lien.  In  such  suit  the  judgment  for  the  plainti£f  shall  be  a 
personal  judgment  against  the  defendant,  as  well  as  declare  the 
lien  upon  the  property,  describing  it ;  and  shall  direct  execution 
against  such  property,  as  well  as  against  the  property  generally  of 
the  defendant. 

A  person  not  in  privity  with  the  owner  may  resort  to  any  of 
Remedy  ^^^®  remedies  prescribed  by  the  foregoing  paragraph, 
by  persons  except  the  second  above  named ;  but  in  every  suit  at  law 
r^wX"  or  in  chancery,  the  contractor  or  person  for  whom  the 
owner.  labor  was  performed  or  the  materials  furnished  must  be 
made  a  party  defendant  to  the  suit;  and  the  judgment  or  decree 
may  provide  for  the  recovery  from  the  contractor  or  other  person 
as  aforesaid  of  the  amount  due  by  him,  and  from  the  owner  of  the 
amount  due  by  him  to  the  contractor  or  other  person  as  aforesaid 
at  the  time  of  the  service  of  the  notice  provided  for,  as  well  as 
decree  and  enforce  the  lien  against  the  property  of  such  owner  for 
such  amount,  but  only  one  satisfaction  of  such  judgment  shall  be 
had.  And  although  no  lien  be  found  to  exist  and  no  judgment  be 
rendered  against  the  owner,  judgment  may  be  rendered  against 
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tbe  contractor,  or  other  person  for  whom  the  labor  was  performed 
or  the  materials  furnished,  for  the  amount  due  by  him. 

When  there  has  been  no  record  of  a  notice  of  a  lien,  suit  to  en- 
force such  lien  (it  it  exist  without  such  record)  must  be  „. 

^  ^  Time  of 

brought  within  twelve  months  from  the  performance  of  bringing 
the  work  or  the  furnishing  of  the  materials ;  and  if  there 
has  been  such  record,  such  suit  must  be  brought  within  twelve 
months  from  the  time  of  such  record.^ 

1197.  Gfreorgia.^  —  All  mechanics  of  every  sort,  who  have  taken 
no  personal  security  therefor,  shall,  for  work  done  and 
material  furnished  in  bnilding,  repairing,  or  improving  tied  to 
any  real  estate  of  their  employers ;  all  contractors,  ma- 
terial-men, and  persons  furnishing  material  for  the  improvement 
of  real  estate ;  all  contractors  ^  for  building  factories,  furnishing 
material  for  the  same,  or  furnishing  machinery  for  the  same ;  and 
all  machinists  and  manufacturers  of  machinery,  including  corpora- 
tions engaged  in  such  business,  who  may  furnish  or  put  up  in  any 
county  of  this  State  any  steam  mill  or  other  machinery,  or  who 
may  repair  the  same ;  and  all  contractors  to  build  railroads,  — 
shall  each  have  a  special  lien  on  such  real  estate,  factories,  and 
railroads. 

When  work  is  done  or  material  furnished  upon  the  employment 
of  a  contractor  or  some  other  person  than  the  owner,  the   ^^^^^^  to 
lien  attaches  as  against  the  true  owner,  upon  written   o^ner. 
notice  given  to  him  stating  the  amount  claimed,  before  he  settles 
with  such  contractor.^ 

The  claim  must,  within  thirty  days  after  the  completion  of  the 
work,  or  three  months  after  the  material  or  machinery   ^^^  ^^ 
is  furnished,  be  filed  in  the  office  of  the  Superior  Court.   i»enfii«d. 

^  R.  S.  1892,  §§  1726-1729,  1741-1744,  contract  was  made  with  him  as  a  mechanic. 

1748.  Savannah,  Q.  &  N.  Ala.  R.  R.  Co.  v. 

<  Code  1882,  §§  1979, 1980.  Grant,  56  Ga.  68. 

*  A  carpenter  who  bailds  nnder  a  con-  *  The  notice    must    be    given  to  the 

tract  with  the  owner  occupies  the  position  owner  and  not  to  an  agent ;  and  if  the 

both  of  a  contractor  and  of  a  mechanic,  owner  is  a  corporation,  whose  principal 

tnd  has  a  right  of  lien  in  either  capacity,  place  of  bosiness  is  not  in  the  county  where 

or  in  both  capacities.    Thurman  v.  Pettitt,  the  agent  resided  at  the  time  the  notice 

72  Ga.  38.    Under  a  previous  sutute  no  was  served,  but  was  in  another  county  of 

lien  existed  in  favor  of  contractors  merely ;  the  State,  the  notice  is  not  sufficient.    Pou 

and  where  the  declaration  was  for  a  con-  v.  Covington  &  M.  R.  Co.  84  Ga.  311, 10 

tractor's  lien,    the   court  permitted    the  S.  £.  Rep.  744. 
plaintiff  to  amend  it,  and  show  that  the 
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Action  to  enforce  the  lien  must  be  commenced  within 

Action  a 

twelve  months  from  the  time  the  claim  becomes  due.^ 
As  between  themselves,  the  liens  shall  rank  according  to  date, 

but  all  of  the  liens  for  repairs,  building,  or  furnishing 

materials,  upon  the  same  property  shall,  as  to  each  other, 
be  of  the  same  date  when  declared,  and  recorded  within  thirty  days 
after  the  work  is  done,  or  before  that  time.  Said  liens  shall  be  in- 
ferior to  liens  for  taxes,  to  the  general  and  special  liens  of  laborers, 
to  the  general  lien  of  landlords  for  rent,  when  reduced  to  execution 
and  levied;  to  claims  for  purchase-money  due  persons  who  have 
only  given  bonds  for  titles ;  and  to  other  general  liens,  when  actual 
notice  of  such  general  liens  of  landlords  and  others  have  been  com- 
municated before  the  work  was  done  or  materials  furnished :  but 
the  said  liens  shall  be  superior  to  all  other  liens  not  excepted. 

1198.  Id€iho.^  —  Every  person  performing  labor  upon, 
tied  to        or  furnishing  materials  to  be  used  in  the  construction, 

alteration,  or  repair  of,  any  mining  claim,  building, 
wharf,  bridge,  ditch,  flume,  tunnel,  fence,  machinery,  railroad, 
wagon-road,  aqueduct  to  create  hydraulic  power,  or  any  other 
structure,  or  who  performs  labqr  in  any  mining  claim,  has  a  lien 
upon  the  same  for  the  work  or  labor  done  or  materials  furnished 
by  each  respectively,  whether  done  or  furnished  at  the  instance 
of  the  owner  of  the  building  or  other  improvement,  or  his  agent; 
but  the  aggregate  amount  of  such  liens  must  not  exceed  the 
amount  which  the  owner  would  be  otherwise  liable  to  pay. 

Any  sub-contractor,  material -man,  laborer,  or  other  person 
Sub-con-  performing  labor  or  furnishing  materials  for  a  con- 
notlce' to  tractor,  who  is  entitled  to  a  lien  under  the  provisions  of 
owner.  ^Jjq  jj^g|;  section,  may  at  any  time  serve  upon  the  owner 
or  his  agent,  or  the  person  employing  the  contractor,  written 
notice  of  the  amount  due  him  for  such  labor  or  materials;  and 
such  sub-contractor,  material-man,  laborer,  or  other  person  may 
have  a  lien  for  such  amount,  but  not  exceeding  the  amount  then 
or  thereafter  due  such  contractor  from  such  owner  or  person  em- 
ploying him   under   the   contract.     And  any  person  furnishing 

^  R.  S.  1887,  S§  5125^139 ;  Lawn  1891,  Ga.  570, 10  S.  E.  Rep.  1095.    These  cues 

p.  216.  hold  that  a  lahorer's  lien  cannot  he  fore- 

>  Tbifl  provision  has  heen  construed  in  closed  npon  realty  bj  aflSdavit,  bnt  only  by 

Snow  r.  Council,  65  Ga.  123,  and  LoTe  action  after  properly  recording  the  claim 

V.  Cox,  68  Ga.  269;  Allred  v,  Haile,  84  of  lien. 
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materials  or  performing  labor  for  a  sub-contractor  may,  by  like 
notice  to  the  contractor,  be  subrogated  to  the  rights  of  sdch  sub- 
contractor. 

The  land  upon  which  any  building,  improvement,  or  structure 
is  constructed,  together  with  a  convenient  space  about  ^^^  ^^^ 
the  same,  or  so  much  as  may  be  required  for  the  con-  J^^^  ^^  ^J«>- 
venient  use  and  occupation  thereof,  is  also  subject  to  the  lien, 
if  at  the  time  the  work  was  commenced,  or  the  materials  for  the 
same  had  commenced  to  be  furnished,  the  land  belonged  to  the 
person  who  caused  said  building,  improvement,  or  structure  to 
be  constructed,  altered,  or  repaired ;  but  if  such  person  owned 
less  than  a  fee-simple  estate  in  such  land,  then  only  his  interest 
therein  is  subject  to  such  lien. 

The  liens  are  preferred  to  any  lien,  mortgage,  or  other  incum- 
brance which  may  have  attached  subsequent  to  the  .  » 
time  when  the  building,  improvement,  or  structure  was 
commenced,  work  done,  or  materials  were  commenced  to  be  fur- 
nished; also  to  any  lien,  mortgage,  or  other  incumbrance  of  which 
the  lien-holder  had  no  notice,  and.  which  was  unrecorded  at  the 
time  the  building,  improvement,  or  structure  was  commenced, 
work  done,  or  the  materials  were  commenced  to  be  furnished. 

Every  original  contractor,  within  sixty  days  after  the  comple- 
tion of  his  contract,  every  sub-contractor  or  material-  statement 
man,  laborers,  or  other  person  performing  labor  or  fur-  *®  ^  fi'«d. 
nishing  materials  for  an  original  contractor,  within  thirty  days 
after  the  completion  of  the  contract  of  the  original  contractor, 
and  every  other  person  claiming  the  benefit  of  this  statute,  within 
thirty  days  after  the  completion  of  any  building,  improvement,  or 
structure,  or  after  the  completion  of  the  alteration  or  repair 
thereof,  or  the  performance  of  any  labor  in  a  mining  claim, 
must  file  for  record  with  the  county  recorder  of  the  county  in 
which  such  property,  or  some  part  thereof,  is  situated,  a  claim 
containing  a  statement  of  his  demand,  after  deducting  all  just 
credits  and  offsets,  with  the  name  of  the  owner,  or  reputed 
owner,  if  known,  and  also  the  name  of  the  person  by  whom  he 
was  employed,  or  to  whom  he  furnished  the  material,  with  a  state- 
ment of  the  terms  of  &is  contract,  and  also  a  description  of  the 
property  to  be  charged  with  the  lien  sufiicient  for  identification, 
which  claim  must  be  verified  by  the  oath  of  himself  or  some  other 
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person.  Any  trivial  imperfection  in  the  work,  or  in  the  construc- 
tion of* any  building,  improvement,  or  structure,  or  in  the  altera- 
tion, addition  to,  or  repair  thereof,  shall  not  be  deemed  such  a 
lack  of  completion  as  to  prevent  the  filing  of  any  lien,  or  render 
the  same  premature ;  and  in  case  of  contracts,  the  occupation  or 
use  of  the  building,  improvement,  or  structure,  by  the  owner  or 
his  representative,  or  the  acceptance  by  said  owner  or  his  agent  of 
such  building,  improvement,  or  structure,  shall  be  deemed  conclu- 
sive evidence  of  completion  ;  and  cessation  from  labor  for  thirty 
days  upon  any  unfinished  contract,  or  upon  any  unfinished  build- 
ing, improvement,  or  structure,  or  upon  any  alteration,  addition, 
or  repair,  shall  be  deemed  equivalent  to  a  completion  thereof  for 
all  the  purposes  of  this  title. 

Laborers  performing  labor  for  which  they  may  have  a  lien  upon 
«  ,  any  property  under  the  laws  of  this  State,  and  who 
lien  pre-  claim  such  lien  under  this  chapter,  shall  be  preferred  in 
the  enforcement  of  their  liens,  and  their  liens  shall  have 
priority  to  all  other  liens  of  every  kind  and  character  which  may 
subsist  upon  such  property,  except  judgment  liens  for  demands 
existing  prior  to  the  date  of  the  commencement  of  work  for  which 
such  laborers'  liens  are  claimed,  and  also  except  mortgages  sub- 
sisting upon  such  property  more  than  one  year  prior  to  commence- 
ment of  one  work  for  which  such  laborers'  liens  are  claimed. 

When  one  claim  of  lien  is  filed  against  two  or  more  buildings, 

owned  by  the  same  person,  it  must  designate  the  amount 

against        due  on  each  of    said  buildings;  otherwise  the  lien  of 

more  such  claim  may  be  postponed  to  other  several  liens  upon 

bmidings.     ^^^^  ^j  ^.j^^  property ;  and  such  lien  does  not  extend 

beyond  the  amount  designated,  as  against  other  creditors  having 
liens  by  judgment,  mortgage,  or  otherwise  upon  either  of  such 
buildings,  or  upon  the  land  upon  which  the  same  are  situated. 

No  lien  binds  any  building,  mining  claim,  improvement,  or 
Suit  to  en-  structure  for  a  longer  period  than  ninety  days  after  the 
force  lien,  same  has  been  filed,  unless  proceedings  be  commenced 
in  a  proper  court  within  that  time  to  enforce  the  same ;  or,  if  a 
credit  be  given,  then  ninety  days  after  the  expiration  of  such 
credit ;  but  no  lien  continues  in  force  for  a  longer  time  than  two 
years  from  the  time  the  work  is  completed  by  any  agreement  to 
give  credit. 
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All  persons  entitled  to  liens  on  the  strnctare  or  improyement, 
except  those  who  contracted  with  the  owner  thereof,  are  „  , 

1  •i»'»  rreference 

sab-contractors,  and  the  court,  in  the  judgment,  must  of  sub-con- 
direct  the  amount  due  sub-contractors  to  be  paid  out  of 
the  proceeds  of  sales  before  any  part  of  such  proceeds  are  paid 
to  the  contractor. 

In  every  case  in  which  different  liens  are  asserted  against  any 
property,  the  court,  in  the  judgment,  must  declare  the 

Rnnk  of 

rank  of  each  lien,  or  class  of  liens,  which  shall  be  in  the  liens  de- 
following  order,  viz.:  First.  All  persons  other  than 
the  original  contractors  and  sub-contractors;  Second.  The  sub- 
contractors ;  Third.  The  original  contractors.  And  the  proceeds 
of  the  sale  of  the  property  must  be  applied  to  each  lien,  or  class 
of  liens,  in  the  order  of  its  rank ;  and  whenever,  on  the  sale  of 
the  property  subject  to  the  lien,  there  is  a  deficiency  of  pro- 
ceeds, judgment  may  be  docketed  for  the  deficiency,  in  like  man- 
ner and  with  like  effect  as  in  actions  for  the  foreclosure  of  mort- 
gages. 

1199.  Illinois.^ — Any  person  who  shall,  by  contract,^  express 
or  implied,   or   partly   expressed    and    partly  impUed, 
with  the  owner  of  any  lot  or  piece  of  land,  furnish  la-  tied  to 
bor  or  materials,  or  seryices  as  an  architect  or  superin- 

1  R.  8.  1889,  ch.  82,  §§  1-47.  ises  in  the  written  contract  does  not  pre- 

^  Under  ibc  original  statnte,  a  contract  vent  a  laborer  from  having  a  lien  on  the 

arose   only   npon    the  owner's  contract,  premises  upon  which  the  work  was  acta- 

Dawson  r.  Harrington,  12  III.  300.    So  ally  done.    Clark  v.  Manning,  90  111.  380. 

under  R.  S.  1845.    Underbill  v.  Gorwin,  The  contract  need  not  be  for  a  definite 

15  HI.  556.    Under  the  act  of  1861,  the  snm.  Brown  v.  Lowell,  79  111.484  ;  Thiel- 

contract  might  be    express   or  implied,  man  v,  Carr,  75  111.  385,  386. 

Roach  V.  Chapin,  S7  111.  194;  Rowley  v.  The  lien  attaches  from  the  date  of  the 

James,  31  lU.  298  ;  Chicago  Artesian  Well  contract.    When  the  labor  or  materials 

Co.'v.  Corey,  60  111.  73.  are  famished  under  the  contract,  the  lien 

Prior  to  act  of  1874  there  was  no  lien  for  them  relates  back  to  the  contract,  and 

for  alterations.     Bryan  v.  Whitford,  66  is  superior  to  a  mortgage  executed  snb- 

m.  33.  sequently,  though  before  the  labor  and 

The  contract  mast  be  with  one  having  material  are  expended.    Stout  v.  Sower, 

some  interest  in  the  land.  Tracy  v.  Rogers,  22  111.  A  pp.  65;  Clark  v.  Moore,  64  111. 

69  IlL  662.  273 ;  Thielman  v.  Carr,  75  111.  385,  386 ; 

The  contract  must  refer  to  a  specific  Brown  v.  Moore,  26  111.  421,  425,  79  Am. 

piece  of  land ;  Burkhart  v,  Reisig,  24  111.  Dec.  383. 

529  ;    though  the  land   need  not  be  de-  There  is  no  preference  between  liens  of 

scribed.    Power  v.  McCord,  36  111.  214;  mechanics  and  material-men  on  account 

Chisholm  r.  Randolph,  21  111.  App.  312.  of  priority  of  date  of  contract.    Wing  v. 

Of  course  a  misdescription  of  the  prem-  Carr,  86  111.  347. 
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tendent,  in  building,  altering,  repairing,  or  ornamenting  any  hoase 
or  other  building,  or  appartenances  thereto,  on  such  lot,  or  upon 
any  street  or  alley,  and  connected  with  such  building  or  appurte- 
nances, shall  have  a  lien  upon  the  whole  of  such  tract  of  land  or 
lot,  and  upon  such  house  or  building  and  appurtenances,  for  the 
amount  due  to  him  for  such  labor,  material,  or  services. 

The  lien  extends  to  an  estate  in  fee,  for  life,  for  years,  or  any 
Owner*!  other  estate,  or  any  right  of  redemption  or  other  intei^ 
interest.  ^st  which  such  owner  may  have  in  the  lot  or  land  at  the 
time  of  making  the  contract. 

When  the  contract  is  express,^  no  lien  shall  be  created  if  the 
Limitation  ^^™®  stipulated  for  the  completion  of  the  work  or  furnish- 
of  lien.  ing  materials  is  beyond  three  years  from  the  commence- 
ment thereof,  or  the  time  of  payment  beyond  one  year  from  the 
time  stipulated  for  the  completion  thereof.^  If  the  work  is  done, 
or  materials  are  furnished,  under  an  implied  contract,  no  lien  shall 
be  had  unless  the  work  shall  be  done  or  materials  be  furnished 
within  one  year  from  the  commencement  of  the  work  or  delivery 
of  the  materials.' 

^  Ab  to  whether  a  contract  is  express,  only  thing  remaining  to  complete  it  is  the 

see  Grnndeis  v.  Hartwell,  90  111.  324;  furnishing  the  labor  and  materials.    The 

Belanger  v,  Hersej,  90  III.  70 ;  Clark  ».  extension  of  the  time  for  the  completion 

Manning,  90  111.  380 ;  Powell  v.  Webber,  of  the  work,  or  of  the  times  of  payment, 

79  111.  134  ;  Fish  v.  Stnbbings,  65  111.  492.  does  not  forfeit  the  lien  as  against  aubse- 

What  contract  is  sufficient  within  the  qnent  incumbrances,  if  the  lien  is  claimed 

limitation  of    performance  within  three  and  prosecuted  within  the  time  limited, 

years,  see  Reed  v.  Boyd,  84  111.  66 ;  Senior  Stout  v.  Sower,  22  111.  App.  65  ;  Cook 

V.  Brebnor,  22  111.  252.  v.  Vreeland,  21   111.  431,  436;  Chisholm 

^  Adler  v.  World's  Pastime  Exposition  v.  Randolph,  21  111.  App.  312 ;    Simon  v. 

Co.  26  111.  App.  528  ;  Haines  u.  Chandler,  Blocks,  16  Bradw.  450. 

26  111.  App.  400.    A  contract  which  pro-  Where  a  contract  provides  for  payment 

vides  for  the  giving  of  a  note  payable  '*  in  within  one  year  from  the  completion  of 

twelve  months  "  does  not  necessarily  ex-  the  work,  the  fact  that  after  the  execution 

tend  the  time  of  payment,  including  three  of  the  contract  the  time  for  payment  is 

days  of  grace,  beyond  one  year.    Stout  v.  extended  will  not  defeat  the  lien.    Wil- 

Sower,  22  HI.  App.  65.     No  lien  can  be  Hams  v.  Chisholm  (HI.),  21  N.  E.  Rep.  215. 

enforced  under  a  contract  which  provides  >  When  the  written  contract  is  silent  as 

for  payment  by  a  note  due  more  than  one  to  the  time  when  the  work  is  to  be  oom- 

year  from  the  completion  of  the  house,  pleted,  it  is  partly  express  and  partly  im- 

Simon  v.  Blocks,  16  Bradw.  450;  Beasley  plied,  and  it  must  be  completed  within  one 

V.  Webster,  64  111.  458.  year.    Younger  v,  Lonks,  7  Bradw.  280; 

The  character  of  the  lien  as  between  Haines  v.  Chandler,  26  111.  App.  400;  Orr 

the  parlies  to  the  original  contract,  and  as  v.  N.  W.  M.  L.  Ins.  Co.  86  111.  260 ;  Driver 

against  subsequent  incumbrances,  is  fixed  v.  Ford,  90  111.  595 ;  Graham  i?.  Mcehan, 

by  the  signing  of  the  contract,  and  the  4  Bradw.  522 ;  Austin  v.  Wohler,  5  Bradw. 
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Every  creditor  or  contractor  who  wishes  to  avail  himself  of 
the  provisions  of  this  act  shall  file  with  the  clerk  of  the  statement 
circuit  court  of  the  county  in  which  the  building,  erec-  ^  ^  ^*^- 
tion,  or  other  improvement  to  be  charged  with  the  lien  is  situ- 
ated, a  just  and  true  statement,  or  account  or  demand,  due  him 
after  allowing  all  credits,  setting  forth  the  times  when  such  mate- 
rial was  furnished  or  labor  performed,  and  containing  a  correct  de- 
scription of  the  property  to  be  charged  with  the  lien,  and  verified 
by  an  affidavit. 

Any  person  having  filed  a  claim  for  a  lien  may  bring  a  suit 
at  once  to  enforce  the  same  by  bill  or  petition  in  any 
conrt  of  competent  jurisdiction  in  the  county  where  the 
claim  for  a  lien  has  been  filed.  The  bill  or  petition  shall  con- 
tain a  brief  statement  of  the  contract  on  which  it  is  founded, 
if  expressed ;  or,  if  the  work  is  done  or  materials  are  furnished 
under  an  implied  contract,  the  bill  or  petition  shall  so  state,  and 
shall  show  the  amount  due  and  unpaid,  a  description  of  the 
premises  which  are  subject  to  the  lien,  and  such  other  facts  as 
may  be  necessary  to  a  full  understanding  of  the  rights  of  the 
parties.^ 

No  incumbrance  upon  land,  created  before  or  after  the  making 
of  a  contract,  shall  operate  upon  the  building  erected,      . 
or  materials  furnished,  until   the  lien  in  favor  of  the  to  build- 
person  doing  the  work  or  furnishing  the  materials  shall  '°^* 
have  been  satisfied ;  and  upon  questions  arising  between  previ- 
ous incumbrancers  and  creditors,  the  previous  incumbrance  shall 
be  preferred  to  the  extent  of  the  value  of  the  land  at  the  time  of 
making  the  contract ;  and  the  court  shall  ascertain,  by  jury  or 
otherwise,  as  the  case  may  require,  what  proportion  of  the  pro- 
ceeds of  any  sale  shall  be  paid  to  the  several  parties  in  interest.' 

300;  Rogers  v.  Powell^  1   Bradw.  631;  nished.     CnnniDgham  v.  F«nry,  74  HI. 

Chicago  Artedan  Well  Co.  v.  Corey,  60  426 ;  Clark  v.  Manning,  90  111.  380,  over- 

IlL  73;  Clark  v.  Manning,  90  IlL  380;  ruling  to  the  contrary  Fish  v,  Stnbbings, 

Grondeis  v.  Hartwell,  90  111.  324.  65  HI.  492 ;  Powell  v.  Webber,  79  111.  134. 

A  nechanic  or  material-man  has  a  lien  ^  The  suit  is  subetantially  a  chancery 

for  labor  performed  or  materials  famished  proceeding,  especially  so  far  as  the  parties 

at  the  owner's  reqnest,  for  erecting  or  re-  are  concerned.     McGraw  u.  Bayard,  96 

pairing  any  building  on  his  land,  within  III.  146.    The  proceedings  in  general  fol- 

one  year  from  the  date  of  the  nndertak-  low  the  rules  of  chancery  practice.    Ham- 

ing.  It  is  not  necessary  that  the  contract,  ilton  v.  Dann,  22  111.  259 ;  Lomax  v.  Dore, 

whether  express  or  implied,  sbonld  pre-  45  111.  379 ;  Clarke  v.  Boyle,  51  111.  104. 

scribe  the  time  within  which  the  work  <  Langford  v.  Mackay,  12  Bradw.  223; 

most  be  completed  or  the  materials  fnr^  255 
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Whatever  right  or  estate  such  owner  had  in  the  land,  at  the 
time  of  making  the  contract,  may  be  sold.  If  any  part 
redemp-  of  the  premises  can  be  separated  from  the  residue  and 
sold  without  damage  to  the  whole,  and  if  the  value 
thereof  is  sufficient  to  satisfy  all  the  claims  proved  in  the  cause, 
the  court  may  order  a  sale  of  that  part.  The  sale  shall  be  made 
in  the  same  manner  as  other  sales  of  real  estate  under  decrees  in 
chancery.  Upon  all  sales,  the  right  of  redemption  shall  exist  in 
favor  of  the  same  persons,  and  may  be  made  in  the  same  manner 
as  is  or  may  be  provided  for  redemption  of  real  estate  from  sales 
under  judgments  and  executions  at  common  law.^ 

No  creditor  shall  be  allowed  to  enforce  a  lien  as  against  or  to 
Limitation  ^^^  prejudice  of  any  other  creditor,  incumbrancer,  or 
of  lien.  purchaser,  unless  a  claim  for  a  lien  shall  have  been  filed 
within  four  months  after  the  last  payment  shall  have  become  due 
and  payable.  Suit  shall  be  commenced  within  two  years  after 
filing  such  claim,  or  the  lien  shall  be  vacated. 

Every  sub-contractor,*  mechanic,  workman,   or  other  person 

Phuenix  Mut.  Ins.  Co.  v.  Batchen,  6  Bradw.  o.  Northwestern  Mannf.  Co.  4S  III.  481 ; 

621.  Dingledine    v.  Hersbman,    53    III.  280; 

Upon  a  sale  of  the  property  to  enforce  Clark  v.  Moore,  6i  111.  273. 
the  mechanic's  lien  in  such  case,  the  pro-        This  proTision  has  no  application  where 

ceeds  of  the  sale  represent  and  stand  in  one  who  has  a  bond  for  a  deed  builds 

place  of  the  land  and  the  building,  and  the  upon  the  land.    The  vendor  is  not  a  prior 

parties  have  the  same  proportionate  share  incumbrancer.    He  is  not  obliged  to  part 

in  the  proceeds  that  thej  had  in  the  prop-  with  his  title  until  he  receives  full  pay- 

erty  before  it  was  sold.    Bradley  v.  Simp-  ment  of  his  purchase-money.    Hickox  t*. 

son,  93  111.  93.    If  the  proceeds  will  not  Greenwood,  94  III.  266.    It  has  no  appli- 

pay  both  the  mortgage  and  the  lien,  the  cation  when  the  mortgage  has  been  fore^ 

mortgagee  is  entitled  to  such  a  share  as  closed.    Tracy  v.  Rogers,  69  111.  662. 
the  value  of  the  property  before  the  im-        ^  As  to  redemption,  see  Freibroth  r. 

provements  were  put  upon  the  land  bears  Mann,  70  111.  523;  Strawn  v.  O'Hara,  86 

to  the  total  value  of  the  property  after  the  111.  53  ;  Knight  o.  Begole,  56  IlL  122. 
improvements  were  made.    North  Presby-        ^  The  oi-iginal  statute  did  not  give  a 

terian  Chnrch  v.  Jevne,  32  111.  214,  220,  lien  to  sub-contractors.    Dawson  v.  Har- 

83  Am.  Dec.  261 ;  Gaty  v.  Casey,  15  111.  rington,    12  111.  300.     The  act  of  1869 

189;  Smith  t;.  Moore,  26  111.  392;  Ray-  extends  the  lien  to  sub-contractors,  but 

mond  17.  Ewing.  26  111.  329 ;  Croskey  i^.  not  to  sub-contractors  of  a  6ulHM>ntractor. 

Northwestern   Manuf.  Co.  48    111.  481 ;  Smith  Bridge  Co.  r.  Louisville,  &c.  By. 

Howett  V.  Selby,  54  111.  151 ;  Topping  t;.  Co.  72  III.  506;  Newhall  v.  Hastens,  70  Di. 

Brown,  63  111.348;  Bradley  v.  Simpson,  156;  Rothgerber  v,  Dupny,  64  111.  452. 

93  111.  93.  The  present  statute  seems  to  be  the  same 

For  rule  of  adjustment  and  application  in  this  respect, 
of  proceeds  of  sale  as  between  prior  in-        But  where  a  court  of  equity  has  jnris- 

cumbrancer  and  holder  of  mechanic's  lien,  diction  of  the  fund,  the  owner  may  file  a 

see  Howett  v.  Selby,  54  111.  151 ;  Croskey  bill  of  interpleader  against  laborers  and 

156 


STATUTORY  PBOVISIONS  :  ILLINOIS.  [§1199. 

who  shall,  in  pursuance  of  the  purposes  of  the  original  contract 
between  the  owner  of  any  lot  or  piece  of  ground,  or  Extent  of 
his  agent,  and  the  original  contractor,  perform  any  JU^tor^s 
labor  or  furnish  any  materials  in  building,  altering,  ^i®°' 
repairing,  beautifying,  or  ornamenting  any  house  or  other  build- 
ing, or  appurtenance  thereto,  on  such  lot,  or  on  any  street  or 
alley,  and  connected  with  such  building  or  appurtenance,  shall 
have  a  lien  for  the  value  of  such  labor  and  materials  upon  such 
house  or  building  and  appurtenance,  and  upon  the  lot  or  land 
upon  jB^hich  the  same  stands,  to  the  extent  of  the  right,  title,  and 
interest  of  such  owner  at  the  time  of  making  the  original  con- 
tract for  such  house  or  the  improvement ;  but  the  aggregate  of 
all  liens  hereby  authorized  shall  not  exceed  the  price  stipulated 
in  the  original  contract  between  such  owner  and  the  original 
contractor  for  such  improvement.  In  no  case  shall  the  owner  be 
compelled  to  pay  a  greater  sum  for  or  on  account  of  such  house, 
building,  or  other  improvement  than  the  price  or  sum  stipulated 
in  said  original  contract  or  agreement.^  No  petition  shall  be 
filed  or  suit  commenced  to  enforce  the  lien  created  under  the 
foregoing  provision,  unless  the  same  is  commenced  within  three 
months  from  the  time  of  the  performance  of  the  sub-contract, 
or  doing  the  work  or  furnishing  materials :  provided,  if  any  delay 
in  filing  such  petition  or  commencing  suit  is  caused  in  conse- 
quence of  the  amount  not  being  due  the  original  contractor,  the 
time  of  such  delay  shall  not  be  reckoned. 

A  person  employed  to  labor  or  furnish  materials  must  notify 
the  owner  in  writing  of  his  employment  and  claim  of  Notice  to 
lien.  If  the  sub-contract  is  in  writing,  a  copy  of  this,  owner. 
if  it  can  be  obtained,  must  be  served  with  such  notice  within 
forty  days  from  the  completion  of  such  sub-contract,  or  within 
forty  days  after  payment  should  have  been  made.^  No  claim  of 
any  sub-contractor  or  other  person  shall  be  a  lien  except  so  far 

second  snb-contracton  to  have  them  settle       ^  As  to  notice,  see  Batler  v.  Gain,  128 

their  daims  to  fands  in  theowner*s  hands.  111.  23,  21  N.  E.  Rep.  350;  St.  Louis  Nat. 

Newhall  v.  Eastens,  70  III.  156.  Stock  Yards  v.  O'Reilly,  85  111.  546 ;  Ha- 

A  BDh-oontractor's  lien  covers  extra  work  vighorst  v.  Lindberg,  67  111.  463;  More- 

wben  this  is  in  pursuance  of  the  original  house  r.  Moulding,  74  III.  322 ;  Carney  v, 

contract    Brown  v.  Lowell,  79  111.  484.  *Tnlly,  74  111.  375. 

1  DonglasB  v,  McOord,  12  Bradw.  278.  A  notice  addressed  to  the  husband  when 

The  owner  having  funds  is  liable  to  au-  his  wife  was  the  owner  is  not  sufficient, 

don  by  sab-contractor.    Culver  v.  Flem-  though  the  husband  is  the  agent  of  his  wife. 

iog,  61  111.  498.  Legnard  v.  Armstrong,  18  firadw.  549. 
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as  the  owner  may  be  indebted  to  tbe  contractor  at  the  time  of 
giving  such  notice,  or  may  become  so  indebted.  The  owner  may 
retain  money  to  pay  claims  of  which  notice  is  given  to  him.  The 
original  contractor  shall,  whenever  any  payment  of  money  shall  be- 
come due,  make  out  and  give  to  the  owner  a  statement  under  oath 
of  the  number  and  name  of  every  sub-contractor,  or  mechanics  or 
workmen  in  his  employ,  or  persons  furnishing  materials,  giving  their 
names  and  rates  of  wages  or  the  terms  of  contract,  and  how  mucb, 
if  anything,  is  due  or  to  become  due  to  them  for  work  done  or  ma- 
terials furnished ;  and  the  owner  shall  retain  an  amount  sufficient 
to  pay  all  such  demands.^  If  the  money  due  to  the  person  giving 
such  notice  shall  not  be  paid  within  ten  days  after  service  thereof, 
or  within  ten  days  after  the  money  shall  become  due  and  payable, 
and  any  money  shall  then  be  due  from  such  owner  to  the  original 
contractor,  then  such  person  may  file  his  petition  and  enforce' his 
lien,  in  the  same  manner  as  in  case  of  original  contractors.^ 

1200.  Indiana.^  —  Contractors,  sub  -  contractors,  mechanics, 
journeymen,  laborers,  and  all  persons  performing  labor,  or  fur- 
nishing material  or  machinery,  for  erecting,  altering,  repairing, 

or  removing  any  house,  mill,  manufactory,  or  other 
tied  to         building,  bridge,  reservoir,  system  of   water-works,  or 

other  structure,  may  have  a  lien,  separately  or  jointly, 
upon  the  house,  mill,  manufactory,  or  other  building,  bridge,  reser- 
voir, system  of  water-works,  or  other  structure,  which  they  may 
have  erected,  altered,  repaired,  or  removed,  or  for  which  they  may 
have  furnished  material  or  machinery  of  any  description,  and  on 
the  interests  of  the  owner  of  the  lot  or  land  on  which  it  stands, 
or  with  which  it  is  connected,  to  the  extent  of  the  value  of  any 
labor  done,  or  materials  or  machinery  furnished,  or  both,^  and  all 

^  See,  as  to  such  statement,  Butler  v.  the  lien  is  commenced,  the  soit  will  not  be 

Gain,  128  111.  23,  21  N.  £.  Rep.  350.  dismissed.    The  effect  of  tbe  bond  is  to 

3  There  is  provision  for  dissolving  the  release  the  lien  upon  tbe  propertj.    Tbe 

lien  by  filing  a  bond  at  the  time  of  mak-  suit  maj  proper!/  be  prosecuted  to  final 

ing  tbe  contract  or  afterwards.    The  bond  judgment  for  the  purpose  of  fixing  the 

is  for  the  use  of  all  persons  who  may  do  amounts  due.    There  can  be  no  judgmen: 

work  or  furnish  materials  under  the  con-  in  personam  after  the  giving  of  a  bonJ, 

tract.    Annoted  Stats.  1 882,  ch.  82,  §§  42,  because  such  a  judgment  can  only  be  ren- 

43.   The  effect  of  the  bond  is  to  discharge  dered  after  a  sale.    It  is  a  judgment  for  a 

all  liens  that  have   accrued  before  the  deficiency.    Martin  v.  Swift,  120  111.  488, 

filing  of  it,  including  those  upon  which  12  N.  E.  llep.  201. 

suits  have  been  brought.    Swift  v.  Martin,  *  }L  S.  1888,  §§  5293-5303.    Amended, 

20  Bradw.  515.  3  R.  S.  1892,  §§  8219-8223. 

If  the  bond  be  filed  after  suit  to  enforce  *  Miners  and  others  working  in  or  about 
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claims  for  wages  for  mechanics  and  laborers  employed  in  or  about 
any  shop,  mill,  wareroom,  storeroom,  or  manufactory  shall  be  a 
first  lien  upon  all  the  machinery,  tools,  stock  of  material,  or  work 
finished  or  unfinished,  located  in  or  about  such  shop,  mill,  ware- 
room,  storeroom,  or  manufactory,  or  used  in  the  business  thereof  ; 
and  should  the  person,  firm,  or  corporation  be  in  failing  circum- 
stances, the  above-mentioned  claims  shall  be  preferred  debts, 
whether  notice  of  lien  be  filed  or  not.^ 

The  entire  land  upon  which  any  such  building,  erection,  or 
other  improvement  is  situated,  including  that  portion  LaQ(i,Qb- 
not  covered  therewith,  shall  be  subject  to  lien  to  the  jecttoiien. 
extent  of  all  the  right,  title,  and  interest  owned  therein  by  the 
owner  thereof,  for  whose  immediate  use  or  benefit  such  labor  was 
done  or  material  furnished ;  and,  where  the  owner  has  only  a 
leasehold  interest,  or  the  land  is  incumbered  by  mortgage,  the 
lien,  80  far  as  concerns  the  buildings  erected  by  said  lien-holder, 
is  not  impaired  by  forfeiture  of  the  lease  for  rent,  or  foreclosure 
of  mortgage,  but  the  same  may  be  sold  to  satisfy  the  lien  and 
removed,  within  ninety  days  after  the  sale,  by  the  purchaser. 

Any  person  wishing  to  acquire  such  lien,  whether  his  claim 
be  due  or  not,  shall  file,  in  the  recorder's  office  of,  the  ^^^i^^  ^f 
county,  at  any  time  within  sixty  days  after  the  per-  lien  filed. 
forming  such  labor,  or  furnishing  such  materials  or  machinery,^ 
notice  of  his  intention  to  hold  a  lien*  upon  such  property  for  the 
amount  of  his  claim,  specifically  setting  forth  therein  the  amount 
claimed,  and  giving  a  substantial  description  of  such  lot  or  land  on 
which  the  structure  may  stand  or  be  connected  with,^  or  to  which 

coal  mines  hare  *  lien,  which  is  para-  Ind.  397 ;  Irwin  v.  Crawfordsville,  72  lod. 

moant  over  all  other  liens  except  the  lien  111.    If  the  notice  is  so  uncertain  as  to 

of  the  State  for  taxes.  R.8.  18S8,  §  5471.  afford  no  cine  to  a  definite  and  correct 

1  This  last  clause  applies  to  all  classes  description,  no  lien  can  be  acquired  under 

of  cUims  for  which  a  lien  is  given.    Good-  it.    White  v,  Stanton,  111  Ind.  540,  13 

bab  9,  Homung,  127  Ind.  181,  26  N.  £.  N.  £.  Rep.  48. 

Rep.  770.  A  claim  for  too  large  an  amount,  when 

'  Thomas    v.  Kiblinger,  77    Ind.  85 ;  made  without  fraudulent  intent,  does  not 

Hamilton  o.  Naylor,  72  Ind.  171 ;  Lawton  impair  the  lien.    Harrington  v.  Dollman, 

V.  Case,  73  Ind.  60.  64  Ind.  255. 

*  The  description  must  be  sufficient  to  A  notice  of  lien  given  under  this  sec- 

identifjr  the  land.    The  notice  is  not  in-  tion  need  not  stafe  that  the  claimant  noti- 

validated    by  claiming    more  land  than  fied  the  owner  of  his  intention  to  furnish 

onght  to  be  sold  to  discharge  the  lien,  the  materials  as  prescribed,  but  in  a  suit 

White  V.  Stanton,  111  Ind.  540,  13  N.  £.  it  must  be  alleged  and  proved  that  such 

Hep.  48;  Crawfordsvil'e  9.  Johnson,  51  notice  was  given.  Adams  v.  Shaffer  (Ind.), 
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it  may  be  removed.  Any  description  of  the  lot  or  land  in  a 
notice  of  lien  will  be  sufficient  if^  from  such  description  or  aoy 
reference  therein,  the  lot  or  land  can  be  identified. 

To  enable  any  mechanic,  or  other  person  furnishing  material 
Notice  to  ^^  performing  labor  for  a  contractor,  to  acquire  such 
owner.  Hen,  he  must,  at  or  before  the  time  he  furnishes  the 
material  or  performs  the  labor,  notify  the  owner  or  his  agent 
that  he  is  furnishing  the  materials  or  performing  the  work  for 
the  contractor.^ 

The  lien  must  be  enforced  by  filing  a  complaint  within  one 
Suit  to  y^^^  from  the  time  when  said  notice  has  been  received 
enforce.  f q^  record ;  2  or,  if  a  credit  be  given,  within  one  year 
from  the  expiration  of  the  credit.  The  court  rendering  judg- 
ment shall  order  a  sale  to  be  made.^ 


31   N.  E.  Rep.  1108;  Adams  v.  Buhler  Wbere  a  contractor  made  an  aseign- 

(Ind.),  30  N.  E.  Rep.  883.    The  lien  is  ment  for  the  benefit  of  his  creditors,  be- 

acqnired  by  filing  the  notice,  and  not  by  fore  material-men  had  given  notice  that 

its  record.     Wilson  v.  Hopkins,  51  Ind.  they  claimed  a  lien,  the  contractor's  cred- 

231 ;  Adams  v.  Bahler  (Ind.),  30  N.  E.  itors  had  a  claim  superior  to  that  of  the 

Rep.  863.  material-men.  Kulp  v.  Chamberlin  (Ind.), 

As  to  the  notice  in  general,  and  what  it  31  N.  E.  Rep.  376.    A  verbal  notificstion 

should  contain,  see  Sinionds  v.  Buford,  18  is  sufficient.    Newboose  t;.  Morgan,  127 

Ind.  176;  Wade  v.  Reitz,  18  Ind.  307;  Ind.  436,26  N.  £.  Rep.  158;  Neeley  p. 

Gilman  r.  Card,  29  Ind.  291  ;  Lindley  v.  Searight,  113  Ind.   316,  15  N.  £.  Rep. 

Cross,  31   Ind.   106,  99  Am.  Dec*  610;  598;  Quaack  v.  Schmid  (Ind.),  30  N.E. 

Schneider  v.  Kolthoff,  59  Ind.  568.  Rep.  514  ;  Vinton  t;.  Builders'  &  Man- 

^  The  purpose  of  this  notice  is  to  enable  ufacturers'  Asso.  109  Ind.  351,  9  N.  E. 

the  owner  to  take  such  steps  for  his  pro-  Rep.  177.    But  the  fact  that  a  subeon- 

tection  as  he  might  deem  necessary.  This  tractor  informed  the  owner  in  a  conver- 

purpose  would  be  defeated  if  the  notice  sation  that  he  was  furnishing  materials 

might  be  delayed  until  after  the  material  for  the  building  is  not  sufficent  to  cre- 

was  not  only  delivered  but  actually  used,  ate  a  lien  for  materials  theretofore  for* 

In  our  opinion,  when  the  material  is,  like  nished.    Caylor  v.  Thorn,  125  Ind.  201, 25 

brick,  of  such  a   nature  that  it  may  be  N.  E.  Rep.  217.    The  notice  mustcoovey 

used  as  fast  as  delivered,  if  notice  is  de-  to  the  owner  information  that  the  mate 

layed  until  it  has  in  fact  been  worked  into  rial-man  intends  to  hold  a  lien  for  his 

and  become  a  part  of  the  structure,  it  is  claim.    Neeley  t;.  Searight,  113  Ind.  316, 

too  late.    Neeley  v.  Searight,  113  Ind.  316,  15  N.  E.  Rep.  598;  Albrecht  v.  Foster 

15  N.  E.  Rep.  598,  per  Mitchell,  J.    But  Lumber  Co.  126  Ind.  318,  26  N.  £.  Bep. 

it  was  held  that  the  lien  did  attach  to  that  157  ;  Newhonse  u.  Morgan,  127  Ind.  436, 

portion  delivered  before  and    used  after  26  N.  £.  Rep.  158;   Quaack  r.  Schmid 

the   notice,  Coffey,  J.,' di)>sen ting,  hold-  (Ind.),  30  N.  E.  Rep.  514. 

ing  that  no  lien  could  attach  to  any  por-  ^  Enlp  v,  Chamberlin  (Ind),  31  N. E. 

tion  delivered  before  notice.     Quaack  v.  Rep.  376. 

Schmid  (Ind),  30  N.  E.  Rep.  514;  Hub-  *  The  lien  may  be  released  by  giring 

bard  v.  Moore  (Ind.),  31  N.  E.  Rep.  534.  bond.    Acts  1883,  ch.  115,  f  11. 
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A  sub-contractor,  journeyman,  or  laborer  may  give  to  the 
owner  notice  in  writing  setting  forth  his  claim,  and  the  Lien  on 
owner  shall  be  liable  for  it  to  the  amount  due,  or  to  owner's 
become  due,  from  him  to  the  contractor,  which  may  be  i»*biiity. 
recovered  in  an  action.^    All  other  sub-contractors,  journeymen, 
and  laborers  who  have  given  such  notice  may  become  parties  to 
the  action. 

1201.  Iowa.2  —  Every  mechanic,  or  other  person  who  shall  do 
any  labor  upon,  or  furnish  any  materials,  machinery,  or 
fixtures  for,  any  building,  erection,  or  other  improve-   tied  to 
ment  upon  land,  including  those  engaged  in  the  con- 
struction or  repair  of  any  work  of  internal  improvement,^  by 
virtue  of  any  contract  with  the  owner,  his  agent,  trustee,  con- 
tractor, or  sub-contractor,  upon  complying  with  the  provisions  of 
this  statute,   shall  have  for  his  labor  done,  or  materials,   ma- 
chinery, or  fixtures  furnished,  a  lien  upon  such  building,  erection, 
or  improvement,  and  upon  the  land  belonging  to  such  owner  on 
which  the  same  is  situated, -to  secure  the  payment  of  such  labor 
done,  or  materials,  machinery,  or  fixtures  furnished. 

The  entire  land  upon  which  any  such  building,  erection,  or 
other  improvement  is  situated,  including  that  portion  p^perty 
of  the  same  not  covered  therewith,  shall  be  subject  to  covered, 
liens  to  the  extent  of  all  the  right,  title,  and  interest  owned 
therein  by  the  owner  thereof  for  whose  immediate  use  or  benefit 
such  labor  was  done  or  things  furnished. 

Any  contractor  or  subcontractor,  to  avail  himself  of  the  lien, 
must  file  with  the  clerk  of  the  district  court  a  just  ^ccoant 
and  true  statement  of  his  account;  the  former  within  Bt»ted. 
ninety  days,  and  the  latter  within  thirty  days,  from  the  date  on 
which  the  last  material  was  furnished,  or  the  last  labor  per- 
formed. But  a  failure  to  file  the  statement  does  not  defeat  the 
lien,  except  against  purchasers  and  incumbrancers  in  good  faith 
without  notice.* 

1  The  peraonal  liabilitj  cannot  be  fixed  Crockett,  55  Ind.  230 ;  Colter  v.  Frese,  45 

npon  one  not  an  owner,  thoagh  he  be  per-  Ind.  96. 

sonally  liable  with  such  owner  to  the  con-        As  to  notice  to  fix  liability  upon  a  city, 

tractor.     Crawford  v,    Powell,  101  Ind.  see  Crawfordsville  v.  Irwin,  46  Ind.  438. 
421.    See  Hill  v.  Braden,  54  Ind.  72.  «  Annot.  Code  1888,  §§  3309-3323. 

By  this  provision   the    subcontractor       >  As  to  liens  upon  railroads,  see  ch. 

has  a  remedj  by  action  in   addition  to  xl. 

his  lien  npon  the  property.    Crawford  v.       *  Neilson  v.  Iowa  Eastern  R.  R.  Co.  51 
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To  preserve  his  lien  as  against  the  owner,  and  to  prevent  pay- 
Sub-con-  ™ents  by  the  latter  to  the  principal  contractor  or  to 
tractor  to  intermediate  sub-contractors,  but  for  no  other  purpose, 
notice  of  the  Bub-contractor  mast  within  the  thirty  days  serve 
upon  such  owner,  his  agent  or  trustee,  a  written  notice 
of  the  filing  of  said  claim,  which  notice  may  be  served  by  any 
sheriff  or  constable,  or  other  person;  and  if  the  party  to  be 
served,  his  agent  or  trustee,  is  out  of  the  county  wherein  the 
property  is  situated,  a  return  of  that  fact  by  the  oflScer  shall 
constitute  sufficient  service  from  and  after  it  is  filed  with  the 
clerk.^ 

A  sub-contractor  may,  at  any  time  after  the  expiration  of  said 
aaim  filed  ^^^^ ^7  days,  file  his  claim  for  a  mechanic's  lien  with 
da^B^^'^^  the  clerk  of  the  district  court,  as  provided,  and  give 
written  notice  thereof  to  the  owner,  his  agent  of  trus- 
tee ;  and  from  and  after  the  service  of  such  notice  his  lien  shall 
have  the  same  force  and  effect,  and  be  prosecuted  or  vacated  by 
bond,  as  if  filed  within  the  thirty  days,  but  shall  be  enforced 
against  the  property  or  upon  the  bond,  if  given  by  the  owner, 
only  to  the  extent  of  the  balance  due  from  the  owner  to  the  con- 
tractor at  the  time  of  the  service  of  such  notice  upon  the  owner, 
his  agent  or  trustee.  But  if  in  such  case  the  bond  is  given  by 
the  contractor,  or  person  contracting  with  the  sub-contractor 
filing  the  claim  for  a  lien,  such  bond  shall  be  enforced  to  the  full 
eixtent  of  the  amount  found  due  the  sub-contractor.^ 

Iowa,  184;  Bissell  r.  Lewis,  56  Iowa,  231,  ic's  lien,  when  the  mechanic  has  not  filed 

9  N.  W.  Kep.  177;  Kidd  v.  Wilson,  23  his  statement  nntU  after  the  expiration 

Iowa,  464 ;  Taylor  v,  Burlington,  &c.  R.  of  ninety  days,  see  Hoskins  v.  Carter,  66 

R.  Co.  4  DiU.  570,  576.    Not  entitled  to  Iowa,  638,  24  N.  W.  Rep.  249. 

lien  against  interrening  purchaser  or  in-       ^  The  lien  of  a  sul>«on tractor  may  be 

cumbrancer.   Weston  v.  Dnnlap,  50  Iowa,  discharged  by  bond. 

183 ;  Noel  v.  Temple,  12  Iowa,  276.  ^  A  8ubK»ntractor  who  has  an  open 

An  incumbrancer  acquiring  a  Hen  upon  unliquidated  account  against  the  principal 

the  property,  within  the  ninety  days,  takes  contractor  cannot  bring  an  action  agsinst 

subject  to  the  mechanic*s  lien,  though  no  the  owner  of  the  building,  and  establish  a 

statement  of  it  has  been  previously  filed,  mechanic's  lien  upon  the  property,  wiih- 

ETans  V,  Tripp,  35  Iowa,  371 ;  Lamb  v.  out  adjudicating  the  daim  against  the 

Hanneman,  40  Iowa,  41 ;  Curtis  v.  Broad-  contractor,  who  is  the  person  principally 

well,  66  Iowa,  662,  24  N.  W.  Rep.  265 ;  liable.    The  contractor  must  be  made  a 

Gilbert  v,  Tharp,  72  Iowa,  714,  32  N.  W.  party  to  the  suit,  and  a  judgment  obtained 

Rep.  24.  against  him.    Vreeland  v,  Ellsworth,  71 

As  to   effect  of  knowledge  on  part  of  Iowa,  347,  32  N.  W.  Rep.  374. 
mortgagee  of  the  existence  of  a  mechan- 
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The  mechanic's  lien  shall  take  priority  as  follows :  — 

1.  As  between  persons  claiming  mechanics'  liens  upon     "^"  ^' 
the  same  property,  according  to  the  order  of  the  filing  of  the 
statements  and  accounts  therefor. 

2.  They  shall  take  priority  of  all  garnishments  upon  the  per- 
son of  the  owner  for  the  contract  debt,  made  prior  or   c^i^ynish- 
sabseqaent  to  the  commencement  of  the  furnishing  of  ^^^^ 
the  material  or  performance  of  the  labor,  without  regard  to  the 
date  of  filing  the  claim  for  mechanic's  lien.  • 

3.  They  shall  be  preferred  to  all  other  liens  and  incumbrances 
which  may  be  attached  to  or  upon  such  building,  erec-  q^^^^ 
tioD,  or  other  improvement,  or  either  of  them,  and  to  ii<^°"' 
the  land  upon  which  they  are  situated,  made  subsequent  to  the 
commencement  of  said  building,  erection,  or  other  improvement: 
provided  that  the  rights  of  purchasers,  incumbrancers,  and  other 
persons  who  acquire  interests  in  good  faith  for  valuable  con- 
sideration and  without  notice,  after  the  expiration  of  the  time 
for  filing  claims  for  liens,  shall  be  prior  and  paramount  to  the 
claims  of  all  contractors  or  sub-contractors  who  have  not,  at  the 
date  such  rights  and  interests  were  acquired,  filed  their  claims 
for  mechanics'  liens. 

4.  The  liens  for  the  things  aforesaid  or  the  work,  including 
those  for  additions,  repairs,  and  betterments,  shall  at-  j^^^^  „ 
tach  to  the  buildings,  erections,  or  improvements  for  *>«"W»ng. 
which  they  were  furnished  or  done,  in  preference  to  any  prior 
lien,  or  incumbrance,  or  mortgage  upon  the  land  upon  which 
such  erection,  building,  or  improvement  belongs,  or  is  erected  or 
put.^  If  such  material  was  furnished  or  labor  performed  in  the 
erection  or  construction  of  an  original  and  independent  build- 
ing, erection,  or  other  improvement  commenced  since  the  attach- 
ing or  execution  of  such  prior  lien,  incumbrance,  or  mortgage^ 
the  court  may  in  its  discretion  order  and  direct  such  buildings 
erection,  or  improvement  to  be  separately  sold  under  execution^ 

1  The  mechanic's  lien  upon  the  bnild-  O'Brien  v.  Pettis,  42  Iowa,  293 ;  Bear  v. 

tag  has  prioritj  over  the  vendor's  lien.  Burlington  C.  R.  &  M.  R.  Co.  48  Iowa, 

StockweU   V.  Carpenter,  27  Iowa,   119.  619;  Tajlor  o.  Burlington,  &c.  R.  R.  Co. 

Under  a  prior  statute  a  lien  for  repairs  4  Dill.  570,  579. 

did  not  attach  to  the  building  in  prefer-  This  proTision  has  no  application  where 

enoe  to  prior  incumbrances.    EqnitaUe  the  mortgage  has  already  been  foreclosed. 

Life  Ins.  Co.  v.  Slye,  45  Iowa,  615.  Shepardson  r.  Johnson,  60  Iowa,  239, 14 

See  Getchell  p.  AUen,  34  Iowa,  559 ;  N.  W.  Rep.  302. 
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and  the  purchaser  may  remoye  the  same  within  such  reasonable 
time  as  the  court  may  fix.^  But  if  in  the  discretion  of  the  coart 
such  building  should  not  be  separately  sold,  the  court  shall  take 
an  account  and  ascertain  the  separate  values  of  the  land  and  the 
erection,  building,  or  other  improvement,  and  distribute  the  pro- 
ceeds of  sale  so  as  to  secure  to  the  prior  mortgage  or  other  lien 
priority  upon  the  land,  and  to  the  mechanic's  lien  priority  upon 
the  building,  erection,  or  other  improvement.^  If  the  material 
furnished  or  labor  performed  was  for  additions  to,  repairs  of, 
or  betterments  upon,  buildings,  erections,  or  other  improvements, 
Additions  ^^^  court  shall  take  an  account  of  the  values  before  sach 
or  repaira.  material  was  furnished  or  labor  performed,  and  the  en- 
hanced value  caused  by  such  addition,  repairs,  or  betterments, 
and,  upon  the  sale  of  the  premises,  distribute  the  proceeds  of  sale 
so  as  to  secure  to  the  prior  mortgage  or  lien  priority  upon  the 
land  and  improvements  as  they  existed  prior  to  the  attaching  of 
the  mechanic's  lien,  and  to  the  mechanic's  lien  priority  upon  the 
enhanced  value  caused  by  such  additions,  repairs,  or  betterments. 
In  case  the  premises  do  not  sell  for  more  than  sufficient  to  pay  ofi 

^  If  the  nature  of  the  improvement  be  for  the  satisfaction  of  the  lien.    The  mort- 

such  that  it  cannot  be  removed,  the  lien  gagee  having  filed  a  cross  petition  for  the 

must  be  postponed  to  the    prior  incum-  foreclosure   of  the  mortgage,  the  court 

brance  upon  the  land.    Conrad  v.  Starr,  properly  decreed  the  mortgage   to  be  a 

50  Iowa,  470.  first  lien  on  the  whole  property,  and  or- 

If  there  is  no  prior  incumbrance,  it  is  dercd  a  foreclosure  sale.    Miller  p.  Seal,  71 

the  right  of  the  owner  to  have  the  whole  Iowa,  392, 32  N.  W.  Rep.  391.    See,  also, 

property,  the  land  as  well  as  the  build-  German   Bank  v.  Schloth,  59  Iowa,  316, 

ings,  sold  together,  so  that  he  can  redeem.  13  N.  W.  Rep.  314 ;  Curtis  v,  Broadwell, 

Early  v,  Burt,  6S  Iowa,  716,  28  N.   W.  66  Iowa,  662,  24  N.  V^.  Rep.  265. 
Rep.  35.  3  As  to  the  inconsistency  between  this 

A  new  dwelling-house  was  built  upon  and  the  preceding   provision,  see  Miller 

a  farm  which  was  already  subject  to  a  t;.  Seal,  71  Iowa,  392,  32  N.  W.  Rep.  391. 
mortgage.    A  lien  was  claimed  for  mate-        Where  it  is  erroneous  to  decree  a  sale 

rials  used  in  the  dwelling-house.    It  ap-  of  land  and  buildings  together,  and  a  di- 

peared  that  this  was  securely  built  on  a  vision  of  the  proceeds,  see  Brodt  v.  Rob- 

stone  foundation,  and  covered  a  cellar  kar,  48  Iowa,  36,  38;  First  Nat.  Bank 

suitable  for  its  purpose.    It  appeared  also  v.  Elmore,  52  Iowa,  541,  3  N.  W.  Rep. 

that  the  land  was  not  worth  enough  to  547. 

pay  both  the  lien  claim  and  the  mort-        If  the  entire  proceeds  be  only  sufficient 

gage,   though  it    did    not    appear  what  to  pay  the  prior  incumbrance,  there  can 

the  land  and  improvement  together  were  of  course  be    no    distribution.     German 

worth.    It  was  held  the  court  properly  Bank  r.  Schloth,  59  Iowa,  316,  13  N.  W. 

used  its  discretion  in  refusing  to  order  the  Rep.  314;  Curtis  v.  Broadwell,  66  Iowa, 

separate  sale  and  removal  of  the  dwelling  662,  24  N.  W.  Rep.  265. 
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the  prior  mortgage  or  other  lien,  the  proceeds  shall  be  applied 
on  the  prior  mortgage  or  other  liens. 

Any  person  baying  filed  a  claim  for  a  lien  may  at  once  bring 
suit  to  enforce  the  same,  or  upon  any  bond  given  in  guj^to 
lieu  thereof,  in  the  district  or  circuit  court  of  the  county  «n^o"»- 
wherein  the  property  is  situated.^  Upon  the  written  demand  of 
the  owner,  his  agent  or  contractor,  served  on  the  person  claiming 
the  lien,  requiring  him  to  commence  suit  to  enforce  such  lien,  such 
suit  shall  be  commenced  in  thirty  days  thereafter,  or  the  lien  shall 
be  forfeited. 

1202.  Kansas.'  —  Any  person  who  shall,  under  contract^  with 
the  owner  of  any  tract  or  piece  of  land,  or  with  a  trustee, 
agent,  husband  or  wife  of  such  owner,  perform  labor  or  tied  to 
furnish  material  for  the  erection,  alteration,  or  repair  of 
any  building,  improvement,  or  structure  thereon,  or  shall  furnish 
material  or  perform  labor  in  putting  up  any  fixtures  or  machinery 
in  or  attachment  to  any  such  building,  structure,  or  improvement ; 
or  who  shall  plant  any  trees,  vines,  and  plants,  or  hedge,  in  or 
upon  said  land,  or  shall  build,  alter,  or  repair,  or  shall  furnish 
labor  or  material  for  building,  altering,  or  repairing,  any  fence  or 
foot-walk  in  or  upon  said  land,  or  any  sidewalk  in  any  street  abut- 
ting said  land,  shall  have  a  lien  upon  the  whole  piece  or  tract 
of  land,  the  buildings  and  appurtenances,  in  the  manner  herein 
provided,  for  the  amount  due  to  him  for  such  labor  or  material, 
fixtures  or  machinery. 

Such  liens  shall  be  preferred  to  all  other  liens  and  incumbrances 
which  may  attach  to  or  upon  such  lands,  buildings,  or 
improvements,  or  either  of  them,  subsequent  to  the 
commencement  of  such  building,  the  furnishing  or  putting  up  of 
such  fixtures  or  machinery,  the  planting  of  trees,  vines,  plants,  or 
hedges,  the  building  of  such  fence,  foot-walks,  or  sidewalks,  or  the 
making  of  any  such  repairs  or  improvements.^ 

*  The  suit  was  formerly  a  proceeding  the  proceeding  is  equitable.   R.  Code  1880, 

at  law,  as  distinguished  from  an  equitable  §  2510. 

one.    State  o.  Bads,  15  Iowa,  114,  83  Am.  «  G.  S.  1889,  §§  4733-4748 ;  Laws  1891, 

Dec.  399.   Though  there  was  but  one  form  ch.  146. 

of  action  for  the  enforcement  of  private  »  The  contract  need  not  be  in  writing, 

rights  in  this  State,  called  a  civil  action,  O'Eeef  v.  Seip,  17  Kans.  131. 

the  proceedings  were  of  two  kinds,  ordi-  The  lien  dates  from  the  time  of  making 

nary  and  equitable.    That  to  enforce   a  the  contract.    Mitchell  r.  Pen  field,  8  Knns, 

lien  was  of  the  former  kind.    Brodt  i;.  186. 

Bobkar,  48  Iowa,  36.    Now,  bj  statute,  *  The  preference  here  given  is  not  con- 
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Any  person  who  shall  furnish  any  such  material  or  perform 
Snb-oon-  Buch  labor  under  a  sub-contract  with  the  contractor,  or 
Stement  *^  *"  artisan  or  day-laborer  in  the  employ  of  such  con- 
a'd^D^tf^  tractor,  may  obtain  a  lien  upon  such  land,  from  the  same 
to  owner,  time,  in  the  same  manner,  and  to  the  same  extent  as  the 
original  contractor,  for  the  amount  due  him  for  such  material  and 
labor ;  and  any  artisan  or  day-laborer  in  the  employ  of  such  sub- 
contractor may  obtain  a  lien  upon  such  land  from  the  same  time, 
in  the  same  manner,  and  to  the  same  extent  as  the  sub-contractor, 
for  the  amount  due  him  for  such  material  and  labor,  by  filing  with 
the  clerk  of  the  district  court  of  the  county  in  which  the  land  is 
situated,  within  sixty  days  after  the  date  upon  which  material  was 
last  furnished  or  labor  last  performed  under  such  sub-contract,  a 
statement,  verified  by  affidavit,  setting  forth  the  amount  due  from 
the  contractor  to  the  claimant,  and  the  items  thereof  as  nearly  as 
practicable,  the  name  of  the  owner,  the  name  of  the  contractor, 
the  name  of  the  claimant,  and  a  description  of  the  property  upon 
which  a  lien  is  claimed,  and  by  serving  a  notice  in  writing  of  the 
filing  of  such  lien  upon  the  owner  of  the  land.^ 

The  owner  shall  not  be  liable  to  such  sub-contractor  for  any 
Payment  gi'^ater  amount  than  he  contracted  to  pay  the  original 
by  owner,  contractor,  but  the  risk  of  all  payments  made  to  the 
original  contractor  shall  be  upon  the  owner  until  the  expiration 
of  the  sixty  days  hereinbefore  specified  ;  ^  and  no  owner  shall  be 
liable  to  an  action  by  the  contractor  until  the  expiration  of  said 
sixty  days. 

Any  person  claiming  a  lien  shall  file,  in  the  office  of  the  derk 
Statement  ^^  ^^^  district  court  of  the  county  in  which  the  land  is 
of  Uen.  situated,  a  statement  setting  forth  the  amount  claimed, 
and  the  items  thereof,  as  nearly  as  practicable,^  the  name  of  the 

fined  solely  to  subsequent  liens  or  mort-  *  Delahay  v.  Goldie,  17  Kans.  263  ; 
gages,  but  also  embraces  conveyances.  Clough  v.  McDonald,  18  Kans.  lU;  Shd- 
Warden  v,  Sabins,  36  Kans.  165,  12  Pae.  labarger  r.  Thayer,  15  Kans.  619. 
Rep.  520;  Fleming  v.  Bumgarner,  29  Ind.  The  owner  cannot  be  compelled  to  pay 
424;  Kellenberger  i;.  Boyer,  37  Ind.  188.  anything  to  any  person  daring  the  sixty 
^  Clough  V,  McDonald,  18  Kans.  114.  days.  If  at  the  expiration  of  that  time 
If  the  sub-contractor  finishes  his  part  of  the  contract  price  will  pay  all  claims^  be 
the  work  before  the  whole  building  or  should  pay  them;  but 'if  it  will  not  pay 
other  improvement  is  completed,  he  has  all,  then  he  should  divide  it  among  all  lien- 
sixty  days  from  the  latter  date  within  which  holders  proportionately.  Clough  v.  Me- 
to  file  his  lien.  Clough  r.  McDonald,  Donald,  18  Kans.  114. 
IS^Kana.  114.  «  See  O'Keef  v.  Seip,  17  Kans.  131. 

166 


STATUTOBY  PBOVISIONS  :  KRNTUCKT.  [§  1203. 

owner,^  the  name  of  the  contractor,  the  name  of  the  claimant, 
and  a  description  of  the  property  sabject  to  the  lien,  verified  by 
affidavit,^  within  four  months  after  the  completion  of  the  build- 
ing or  improvements,  or  the  furnishing  of  such  material.^ 

If  any  promissory  note,  bearing  a  lawful  rate  of  interest,  shall 
have  been  taken  for  any  such  labor  or  material,  it  shall  -^^^^  f^^ 
be  sufficient  to  file  a  copy  of  such  note,  with  a  sworn  ^®°  ^®*'** 
statement  that  said  note,  or  any  part  thereof,  was  given  for  such 
labor  or  material  used  in  the  construction  of  any  such  building  or 
improvement,  in  the  office  of  the  district  clerk ;  and  it  shall  be 
necessary  to  file  a  list  of  items  used,  and  the  lien  shall  be  for  the 
principal  and  interest  aforesaid,  as  specified  in  said  npte. 

Such  lien  may  be  enforced  by  civil  action  in  the  district  court 
of  the  county  in  which  the  land  is  situated,  which  action  saj^to 
shall  be  brought  within  one  year  from  the  time  of  the  en^oice. 
filing  of  said  lien  with  the  clerk  of  said  court ;  and  in  case  a  prom- 
issory note  is  given,  no  lien  shall  be  enforced  thereon  unless  ac- 
tion be  commenced  within  one  year  from  the  maturity  of  the  said 
note>  The  practice,  pleadings,  and  proceedings  shall  be  in  con- 
formity with  the  rules  prescribed  by  the  Code  of  Civil  Procedure, 
so  far  as  the  same  are  applicable.^ 

The  real  estate  or  other  property  shall  be  ordered  to  be  sold 
as  in  other  cases  of  real  estate,  such  sale  to  be  without  g^]^  ^£ 
prejudice  to  the  rights  of  any  prior  incumbrancer,  owner,   property, 
or  other  person  not  a  party  to  the  action. 

1203.  Kentucky.^ — A  person  who  performs  labor,  or  fur- 
nishes materials,  in  the  erection,  altering,  or  repairing 
of  a  house,  building,  or  other  structure,  or  for  any  fix-  tied  to 
ture  or  machinery  therein,  or  for  the  excavation  of  cel- 
lars, cisterns,  vaults,  wells,  or  for  the  improvement,  in  any  man- 

1  What  is  a  saflBcleDt  Btatemenfe  of  own.  to  enforce  the  lien  be  prematurely  brought 

er*!  name,  Deatherage  v.  Woods,  37  Eans.  and  judgment  rendered,  such  judgment  is 

59, 14  Pac.  Rep.  474.  not  a  bar  to  another  action  brought  within 

*  See  ch.  xzxv.  proper  time  against  the  same  parties  to 
B  A  statement  filed  before  the  comple-  foreclose  the  same  lien,  though  the  second 

tion  of  the  building  ia  premature.  Catlin  action  be  brought  more  than  one  year  af- 
V.  Douglass,  S3  Fed.  Rep.  569 ;  Beaton  v,  ter  the  building  was  completed,  such  pro- 
Chamberlain,  32  Eans.  239, 4  Pac.  Rep.  89.  ceeding  being  in  accordance  with  the  Code. 
«  Board  of  Education  v.  ScoTiUe,  13  Seaton  v.  Hlxon,  35  Kans.  663,  12  Pac 
Kans.  17,  27.'  See,  also,  Hobbs  v.  Spen-  Rep.  22. 
cer  (Kans.),  31  Pac  Rep.  702.  •  G.  S.  1888,  ch.  70,  §§  1-16,  being  the 

*  Under  these  proTisions,  if  the  action  statute  of  1858. 
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ner,  of  real  estate,  by  contract  with,  or  by  the  written  consent 
of,  the  owner,  shall  have  a  lien  thereon,^  and  upon  the  land  upon 
which  snch  improvements  may  have  been  made,  or  on  any  inter- 
est such  owner  has  in  the  same,^  to  secure  the  amount  thereof, 
with  costs. 

If  the  owner  claims   by  executory  contract,  and   if,  for  any 
cause,  such  contract  shall  be  rescinded  or  set  aside,  the 
tract  to        lien  aforesaid  shall  follow  the  property  into  the  hands 
^"  of  the  person  to  whom  the  same  may  come,  or  with 

whom  it  may  remain  by  reason  of  such  rescission,  to  the  extent 
only  that  the  actual  value  of  the  property  may  be  enhanced  by 
the  improvements  so  placed  upon  it. 

If  the  labor  be  performed  or  materials  furnished  for  a  con- 
Notice  to  tractor  or  sub-contractor,  no  lien  attaches  unless  notice 
owner.  jjj  writing  be  given  to  the  owner  that  a  lien  will  be 
claimed. 

Such  liens  are  dissolved  unless  the  claimant,  within  sixty  days 
sutement  *^^®^  ^^  ceases  to  labor  or  furnish  materials,  files  in  the 
filed.  office  of  the  clerk  of  the  county  court  a  statement  of  his 

claim,  with  all  just  credits,  together  with  a  description  of  the  prop- 
erty.    Action  must  be  brought  within  twelve  months 
after  the  filing  of  the  lien  to  enforce  the  same.^    Actions 
to  enforce  liens  are  by  equitable  proceedings,  and  are  conducted 
as  other  proceedings  in  equity  cases. 

The  liens  declared  in  this  statute  are  not  effectual  or* valid 
against  a  bond  fide  purchaser  for  a  valuable  consideration  with- 
out notice,  actual  or  constructive ;  but  a  purchaser  is  affected  by 
notice  of  the  lien  received  before  the  payment  of  the  whole  of  the 
purchase-money  as  to  that  remaining  unpaid.  The  pendency  of 
a  suit  to  enforce  the  lien,  or  the  filing  of  the  account  or  statement 
in  the  clerk's  office  of  the  county  court,  shall  be  deemed  con- 
structive notice.* 

^  The  lien  commences  with  the  work,  *  A  mortgagee  ib  a  pnrchaser  under 

and  continues  to  enlarge  with  its  progress,  this  provision,  and  the  recording  of  the 

Caldwell  Institute  v.  Young,  2  Duv.  582 ;  mortgage  is  notice  to  the  mechanic.    Foa- 

Nasareth  Institute  v.  Lowe,  1   B.  Mon.  shee  v,    Grigsby,  12  Bush,  75;  Gere  v- 

257.  Cashing,  5  Bosh,  304. 

^  Onlj  the  interest  of  the  employer  is  If  materials  be  furnished  after  the  corn- 
covered  by  the  lien.  Caldwell  Institute  t;.  mencement  of  a  suit  against  the  owner  of 
Tonng,  2  Duv.  582 ;  Fetter  v,  Wilson,  12  the  property,  of  which  the  material-man 
B.  Mon.  90.  had  notice,  he  will  be  postponed  to  the 

>  Hardin  v.  Marble,  13  Bush,  58.  creditor.    Jones  v.  JeJffress,  11  Bush,  6S6. 
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1204.  Louisiana.^ — Architects,  undertakers,  bricklayers,  paint- 
ers, master-bailders,  contractors,  sub-contractors,  journey- 
men,  laborers,  cartmen,  and  other  workmen  employed  in  tied  to 
constructing,  rebuilding,  or  repairing  houses,  buildings, 
or  making  other  works,  and  those  who  supplied  the  owner,  or 
other  person  employed  by  the  owner  or  his  agent  or  sub-contractor, 
with  materials  of  any  kind  for  the  construction  or  repair  of  an 
edifice  or  other  work,  which  has  been  used  in  the  erection  or 
repair  of  such  houses  or  other  work,  have  a  privilege  on  immov- 
ables. 

The  above-named  parties  shall  have  a  lien  and  privilege  upon 
the  building,  improvements,  or  other  works  erected,  and 
upon  the  lot  of  ground  not  exceeding  one   acre   upon   subject  to 
which  the  same  shall  be  erected :  ^   provided  the   said 
lot  of  ground  belongs  to  the  person  having  such  buildings,  im- 
proyements,  or  other  works  erected. 

To  preserve  their  privilege,  they  must  record  with  the  register 
of  privileges,  in  the  parish  where  the  property  is  sit-  Record  of 
uated,  the  act  containing  the  bargain  they  have  made,*  «®°*"^'' 
or  a  detailed  statement  of  the  amount  due,  attested  under  the  oath 
of  the  party  doing  or  having  the  work  done,  or  the  acknowledg- 
ment of  what  is  due  to  them  by  the  debtor.  The  privileges  enu- 
merated are  valid  against  third  persons  from  the  date  of  record- 
ing the  act  or  evidence  of  indebtedness.  The  privileges  shall  be 
concurrent.* 

1  B.  Laws  1884,  §§  2876-2884.  «  See  Jamiaon  v.  Barelli,  20  La.  Ann. 

^  One  who   f ornlBhea   materials   and  452,  454 ;  Hangherj  v.  Thiberge,  24  La. 

bailda  a  jail  for  a  parish  has  a  lien  on  the  Ann.  442,  443. 

jail.    McKnight  v.  Parish  of  Grant,  SO  As  to  prioritj,  see  art  3267  of  Civ, 

La.  Ann.  361.    One  who  bnilds  a  church  Code  and  Lenel's  Succession,  34  La.  Ann. 

bas  a  lien  on  the  church.    Jones  v.  Mount  868. 

Zion,  30  La.  Ann.  711.  The  privilege  of  a  builder,  or  furnisher 

One  who  constructs  a  building  on  a  lot  of  materials,  ranks  an j  mortgage  in  exist- 

owned  hj  two  joint  owners,  upon  a  contract  ence  at  the  time  the  bai]der*s  contract  was 

made  with  one  of  them,  is  entitled  to  a  made,  even  though  he  neglects  to  record 

privilege  on  the  interest  of  such  last-named  his  privilege  until  after  the  building  has 

owner  and  on  the  whole  building.    John-  been  constructed.    Johnson  v.  Weinstock, 

son  9.  Weinstock,  31  La.  Ann.  698.  31  La.  Ann.  698. 

'  The  recording  of  notes  given  in  paj-  As  to   conflicting  privileges,  see    art. 

ment  of  the  materials,  after  thej  have  3268  of  Civ.  Code  and  Lenel's  Succession, 

been  furnbhed,  does  not  answer  the  pur-  34  La.  Ann.  868. 
poses  of  the  law.    Cox's  Succession,  32 
La.  Ann.  1035. 
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Every  mechanic  or  other  person  doing  any  work  toward  the 
Notice  to  6i*ection,  construction,  or  finishing  of  any  bailding  erected 
owner.  under  a  contract  between  the  owner  and  builder,  may 
deliyer  to  the  owner  of  such  building  an  attested  account  of  the 
amount  and  value  of  the  work  and  labor  performed,  and  remain- 
ing unpaid ;  ^  and  thereupon  such  owner  shall  retain  out  of  h\B 
subsequent  payments  to  the  contractor  the  amount  of  such  work 
and  labor,  for  the  benefit  of  the  person  so  performing  the  same. 

The  owner  is  required  to  furnish  the  contractor  with  a  copy 
of  the  contract.  If  the  contractor  shall  not,  within  ten  days 
after  the  receipt  of  such  papei*s,  give  notice  that  he  intends  to 
dispute  the  claim,  he  shall  be  considered  as  assenting  to  the  de- 
mand, and  the  owner  shall  pay  the  same  when  it  becomes  due. 

If  any  such  contractor  shall  dispute  the  claim  of  his  joumey- 
.  man  or  other  person  for  work  or  labor  performed,  and  if 

lion  of  the  matter  cannot  be  adjusted  amicably  between  them- 
selves, it  shall  be  submitted,  on  the  agreement  of  both 
parties,  to  the  arbitrament  of  three  disinterested  persons,'  one  to 
be  chosen  by  each  of  the  parties,  and  one  by  the  two  thus  chosen ; 
and  the  decision  iYi  writing  of  such  three  persons,  or  any  two  of 
them,  shall  be  final  and  conclusive  in  the  case  submitted. 

Whenever  the  amount  due  shall  be  adjusted  and  ascertained 
as  above  provided,  and  if  the  contractor  shall  not,  within 
adiusted  ten  days  after  it  is  so  adjusted  and  ascertained,  pay  the 
sum  due  to  his  creditor,  with  the  costs  incurred,  the 
owner  shall  pay  the  same  out  of  the  funds  as  provided;^  and 
such  amount  due  may  be  recovered  from  the  owner  by  the  cred- 
itor of  the  contractor,  in  an  action  for  money  had  and  received  to 
the  use  of  the  creditor,  and  shall  be  entitled  to  the  same  privi- 
leges as  the  contractor,  to  whose  rights  the  said  creditor  shall  have 
been  subrogated,  and  to  the  extent  in  value  of  any  balance  due  by 
the  owner  to  his  contractor,  under  the  contract  with  him  at  the 
time  of  the  notice  first  given  as  aforesaid,  or  subsequently  aocm- 
ing  to  such  contractor  under  the  same,  if  such  amount  shall  be 
less  than  the  sum  due  from  said  contractor  to  his  creditor. 

^  See  Stewart  v.  Christj,  15  La.  Ann.    Baxter  v.  Sisters  of  Charity,  15  La.  Ann. 
325.  686. 

^  The  Bubmission  mast  be  in  writing.        ^  See  Baxter  v.  Sisters  of  Charity,  15 

La.  Ann.  686. 
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1206.  Maine.^  —  Whoever  performs  labor,  or  furnishes  labor 
or  materials,  in  erecting,  altering,  or  repairing  a  house, 
building,  or  appurtenances,  by  virtue  of  a  contract  with   tied  to 
or  bv  consent  of  the  owner,  has  a  lien  thereon  and  on 
the  land  on  which  it  stands,  and  on  any  interest  that  such  owner 
has  in  the  same,  to  secure  payment  thereof  with  costs,   property 
to  be  enforced  by  attachment;   and  if  a  levy  is  made  *^°^®^^- 
thereon,  the  appraisers  may  set  out  a  suitable  lot  for  said  build- 
ing, if  they  think  that  the  whole  is  not  needed  therefor.     If  the 
debtor  has  no  legal  interest  in  the  land  on  which  the  building  is 
erected,  the  lien  attaches  to  the  building,  and  may  be  enforced  as 
before  provided ;  ^  and  if  the  owner  of  such  land  or  building  so 
contracting  is  a  minor  or  married  woman,  such  lien  shall  exist, 
and  such  minority  or  coverture  shall  not  bar  a  recovery  in  any  suit 
brought  to  enforce  it. 

If  the  labor  or  materials  were  not  furnished  by  a  contract  with 
the  owner  of  the  property  affected,  the  owner  may  pre-   owner 
vent  such  lien  for  labor  or  materials  not  then  performed   "JJ^  j|^ 
or  furnished,  by  giving  written  notice  to  the  person  per-   ^y  notice. 
forming  or  furnishing  the  same  that  he  will  not  be  responsible 
therefor. 

The  claimant,  within  thirty  days  after  he  ceases  to  labor  or  fur- 
nish materials,  must  file  in  the  office  of  the  clerk  of  the  statement 
town  a  statement  of  his  claim,  with  all  just  credits,  with  of  claim. 
a  description  of  the  property.^  No  inaccuracy  in  such  statement 
relating  to  said  property,  if  the  same  can  be  reasonably  recognized, 
or  in  stating  the  amount  due  for  labor  or  materials,  invalidates 
the  proceedings,  unless  it  appears  that  the  person  making  it  wil- 
fully claims  more  than  his  due. 

Suit  to  enforce  the  lien  must  be  commenced   within  ninety 
days  after   the   last  labor  is   performed   or  materials 

r        ■  1     t  A  Suit* 

furnished.^ 

^  R.  S.  1883,  ch.  91,  \\  30-34.  compliance  with  the  statute.    Stratton  v. 

^  An  execution  iasned  on  a  judgment  Shoenbar  (Me.),  10  Atl.  Rep.  446. 
recovered  may  be  levied  on  the  building.  The  statute  makes  no  distinction  be- 
in  the  same  manner  as  executions  are  tween  a  contractor  and  a  sub-contraitor, 
levied  generally  on    personal    property,  as  regards  the  "  statement  of  the  amount 
Phillips  V.  Brown,  74  Me.  549.  due,  with  all  just  credits  given."    West- 

*  The  sUtement  must   be  subscribed  cott  t;.  Bunker,  83  Me.  499,  22  Atl.  Rep. 

by  the  claimant    A  bill  with  his  name  at  388. 

the  top,  though  in  his  own  hand,  is  not  a  *  The  lien  is  lost  by  including  in  the 
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1206.  Mcuryland.^  —  Every  building  erected,  and  every  baild- 
For  what  ^°8  repaired,  rebuilt,  or  improved  to  the  extent  of  one 
lien  given,  fourth  its  value,  shall  be  subject  to  a  lien  for  the  pay- 
ment of  all  debts  contracted  for  work  done  or  materials  furnished 
for  or  about  the  same.^  In  all  cases  in  which  a  building  shall  be 
commenced  and  not  finished,  the  lien  shall  attach  thereto  to  the 
extent  of  the  work  done  or  materials  furnished. 

The  said  lien  shall  extend  to  the  ground  covered  by  such  build- 
Land  sub-  ^^S^  ^^^  ^^  ^^  much  Other  ground  immediately  adjacent 
jecttoiien.  thereto,  and  belonging  in  like  mannner  to  the  owner  of 
such  building,  as  may  be  necessary  for  the  ordinary  and  useful 
purposes  of  such  building,  the  quantity  and  boandaries  whereof 
shall  be  designated  in  the  following  manner :  — 

The  owner  of  any  lot  or  farm  who  may  be  desirous  of  erecting 
any  building,  or  of  contracting  with  any  person  for  the  erection 
thereof,  may  define  in  writing  the  boundaries  of  the  lot  or  land 
or  curtilage  appurtenant  to  such  building  previously  to 
may  define  the  commencement  thereof,  and  file  the  same  with  the 
clerk  of  the  circuit  court  for  the  county,  or  of  the  Supe- 
rior Court  of  Baltimore  city,  as  the  case  may  be,  for  record,  and 
such  designation  of  boundaries  shall  be  obligatory  upon  all  persons 
concerned.* 

If  the  contract  for  furnishing  such  work  or  materials,  or  both, 
Notice  to  ^^^^^  ^*^®  ^^^^  made  with  any  architect  or  builder,  or 
owner.  ^^y  other  person  except  the  owner  of  the  lot  on  which 
the  building  may  be  erected,  or  his  agent,  the  person  so  doing 
the  work  or  furnishing  materials  shall  not  be  entitled  to  a  lien 
unless,  within  sixty  days  after  furnishing  the  same,  he  or  his 

jadgment  a  clfdm  for  which  no  right  of  No  antecedent   express  contract  with 

lien  exists.    Johnson  v.  Pike,  35  Me.  291 ;  the  owneV  need  be  shown  as  the  fonnda- 

Lnmbard  v.  Pike,  33  Me.  141 ;  Bicknell  v,  tion  of  the  lien.    It  arises  from  doing 

Trickej,  34  Me.  273.  work  or  famishing  materials  for  a  build- 

^  R.  Code  1888,  art.  63,  §§  1-42 ;  Acts  ing.    German  Lath.  Charch  r.  Heise,44 

1890,  ch.  107.  Md.  453;  Sodini  v.  Winter,  32  Md.  ISO; 

2  Everj   machine,  wharf,   and    bridge  Franklin  F.  Ins.  Co.  v.  Coates,  14  Md. 

erected,  constracted,  or  repaired  is  also  285 ;  Trensch  v,  Shryock,  51  Md.  162. 

subject  to  such  lien.     R.  Code  1888,  art.  *  In  default  of  such  designation,  owner 

63,  §  22.    But  there  is  no  lien  for  ma-  may  apply  to  court  to  define  lot    Court 

chinery  furnished  for  the  manufacture  of  may  stay  proceedings  to  enforce  the  lien 

the  material  used  for  a  bridge.     Basshor  until  the  boandaries  are  designated. 
17.  Balto.  &  Ohio  R.  R.  Co.  65  Md.  99, 
3  Atl.  Rep.  285. 
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agent  shall  give  notice  in  writing  to  such  owner  or  his  agent, 
if  resident  within  the  city  or  county,  of  his  intention  to  claim 
such  lien.^  The  owner,  having  received  such  notice,  may  retain 
from  the  cost  of  such  building  the  amount  which  he  may  ascer- 
tain to  be  due  to  the  party  giving  such  notice ;  and  in  case  any 
lien  be  laid  by  the  party  giving  such  notice,  and  be  also  laid  by 
the  contractor  or  builder,  the  said  contractor  or  builder  shall 
receive  only  the  difference  between  the  amount  due  him  and  that 
doe  the  person  giving  the  notice. 

Any  person  furnishing  the  work  or  materials,  or  both,  shall  be 
entitled  to  the  lien  hereby  given,  without  regard  to  the  ^^^nnt  ^f 
amount  of  his  or  their  claim.  ^^®"- 

The  lien  shall  be  preferred  to  all  mortgages,  judgments,  liens, 
and  incumbrances  which  attach  upon  the  said  building,  .  . 
or  the  grounds  covered  thereby,  subsequently  to  the 
commencement  thereof;  and  all  the  mortgages  and  liens  other 
than  liens  which  have  attached  thereto  prior  to  the  commence- 
ment of  the  said  building,  and  which  by  the  laws  of  this  State 
are  required  to  be  recorded,  shall  be  postponed  to  said  lien,  un- 
less recorded  prior  to  the  commencement  of  said  building.^ 

Each  person  entitled  to  such  lien  shall  file  a  claim  or  state- 
ment of  his  demand  in  the  office  of   the  clerk  of   the   ci^^jojof 
circuit  court  for  the  county,  or  the  Superior  Court  of  ^^«°  fi^«^- 
Baltimore  city,  as  the  case  may  be.     Every  such  claim  shall  set 
forth  :^    First.    The   name   of    the   party   claimant,  and  of   the 

1  ProTision  is  made  for  filing  and  post-  thoritj,  it  is  sufficient.    Treasch  r.  Shrj- 

ing  notice  if  service  cannot  be  made.  ock,  51  Md.  162.  As  to  husband's  ag;ency, 

See^  as  to  the  notice  generally,  Kenly  v,  see  Conway  v.  Crook,  66  Md.  290,  7  Atl. 

Sisters  of  Charity,  63  Md.  306 ;  Hess  v.  Rep.  402. 
Fonltoey,  10  Md.  257.  ^  Provision  is   made  for    ascertaining 

The  notice  mnst  be  served  on  the  owner  priorities  where  a  building  is  sold  under 
or  his  agent  personally;  or,  if  this  be  im-  legal  process.  Code  1888,  art.  63,  §  16. 
practicable,  it  may  be  placed  on  the  build-  Mortgages  and  other  liens  attaching 
ing.  Kenly  v.  Sisters  of  Charity,  63  Md.  subsequently  to  the  commencement  of  a 
306.  Bat  to  make  the  latter  sufficient,  it  building  are  postponed  in  favor  of  me- 
mast  be  shown  affirmatively  that  personal  chanic's  lien,  whether  for  work  done  or 
notice  was  impracticable.  The  claimant  materials  furnished,  and  whether  the  work 
oinnot  elect  between  these  modes  of  ser-  be  done  or  the  materials  be  famished  be- 
Tice.  The  notice  cannot  be  amended  after  fore  or  after  the  attaching  of  such  mort- 
the  expiration  of  the  sixty  days.  Eenly  v,  gages  or  other  liens.  Rosenthal  v.  Mary- 
Sisters  of  Charity,  63  Md.  306.  land  Brick  Co.  61  Md.  590. 

The  notice  must  be  signed  by  the  claim-        '  As  to  the  claim  in  general,  see  Treusch 

aot;  bnt  if  his  attorney  signs  it  by  his  au-  v.  Shryock,  51  Md.  162. 
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owner,  or  reputed  owner,  of  the  balding,^  and  also  of  the  con- 
tractor, or  architect,  or  builder,  when  the  contract  was  made  by 
the  claimant  with  sucb  contractor,  architect,  or  builder;  Second. 
The  amount  or  sum  claimed  to  be  due,  and  the  nature  or  kind  of 
work,  or  the  kind  and  amount  of  materials  furnished,  and  the 
time  when  the  materials  were  furnished  or  the  work  done;^ 
Thirdly.  The  locality  of  the  building,  and  the  number  and  size 
of  the  stories  of  the  same,  or  such  other  matters  of  description 
as  may  be  necessary  to  identify  the  same.^ 

Every  such  debt  shall  be  a  lien  until  after  the  expiration  of 
Limitation  ^^^  months  after  the  work  has  been  finished,  or  the  ma- 
of  lien.  terials  furnished,  although  no  claim  has  been  filed  there- 
for, but  no  longer,  unless  a  claim  shall  be  filed  at  or  before  the 
expiration  of  that  period.^ 

The  proceeding  to  enforce  the  lien  is  by  bill  In  equity,**  or  by 
scire  facias.  When  it  is  by  a  bill  in  equity,  the  court  shall  ap- 
point a  trustee  to  make  the  sale  and  apportion  the  proceeds.  If 
the  proceeding  is  by  scire  facias^  the  scire  facias  shall  recite  the 
filing  of  the  claim,  with  the  name  of  the  owner  of  the  property 
to  be  affected  by  the  lien,  the  name  of  the  claimant,  and  the 
amount  of  the  claim,  and  the  date  of  filing  the  same,  with  the 
usual  clause  of  scire  facias^  to  the  persons  to  be  affected  by  such 
writ.*  Every  judgment  rendered  on  a  scire  facias^  under  this 
article,  may  be  enforced  by  execution,  as  other  judgments. 

1207.  Massachusetts.^  —  Any  person  to  whom  a  debt  is  due 
for  labor  performed  or  furnished,  or  for  materials  fur- 
tied  to  nished  and  actually  used,  in  the  erection,  alteration,  or 
repair  of  a  building  or  structure  upon  real  estate,  by 
virtue  of  an  agreement  ^  with  or  by  consent  of  the  owner  of  such 

^  The  claim   must  explicitly  and  ex-  or  materials  maj  have  the  benefit  of  such 

presaly  set  out  the  name  of  the  owner,  lien,  and  may  apply  by  petition  to  be  paid 

It  is  not  sufficient  to  do  this  by  impli-  out  of  the  moneys  to  be  received, 
cation  or  parenthetically.     ReindoUar  t;.        ^  See  Trensch  r.  Shryock,  51  Md.  162; 

Flickinger,  59  Md.  469.  Heath  v,  Tyler,  44  Md.  312. 

9  See  Wilson  v.  Merryman,  48  Md.  328.        ^  See  Watts  v.  Whittington,  48  Md. 

An  accidental  error  in   regard  to  the  353. 
time  will  not  impair  the  lien  if  the  proof        ^  See  Winder  t.  Caldwell,  14  How.  434; 

supplies  the  correct  date,  and  shows  this  Thomas  v.  Tamer,  16  Md.  105  ;  Baker  v. 

to  be  within  the  time  allowed  for  filing  the  Winter,  15  Md.  1 ;  Wilson  v,  MerrymaOi 

lien.     Treusch  v,  Shryock,  55  Md.  330,  51  48  Md.  328. 
Md.  162.  T  Pub.  SUt.  1882,  ch.  191,  §§  1-24. 

«  When  a  claim  is  filed  by  a  contractor,       •  The  agreement  need  not  be  in  writ- 
persons  to  whom  he  is  indebted  for  labor  ing.     Whitford  t;.  Kewell,  S  Allen,  424. 
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boilding  or  structure,  or  of  any  person  having  authority  from  or 
rightfully  acting  for  such  owner  in  procuring  or  f ui-nishing  such 
labor  or  materials,  shall  have  a  lien  upon  such  building  property 
or  structure,  and  upon  the  interest  of  the  owner  thereof  covered, 
in  the  lot  of  land  upon  which  the  same  is  situated,  to  secure  the 
payment  of  the  debt  so  due  to  him,  and  of  the  costs  which  may 
arise  in  enforcing  such  lien,  except  as  is  in  hereinafter  provided. 

When  the  agreement  mentioned  in  the  preceding  section  is  for 
labor  performed  or  furnished,  and  for  materials  furnished   when  lien 
upon  an  entire  contract  and  for  an  entire  price,  a  lien   ™"^jj||^j 
for  the  labor  alone  may  be  enforced,  if  it  can  be  dis-   •'*>**«• 
tinctly  shown  what  such  labor  was  worth ;  but  in  no  case  shall 
such  lien  be  enforced  for  a  sum  greater  than  the  price  agreed 
upon  for  the  entire  contract.^ 

No  lien  shall  attach  for  materials  furnished  unless  the  person 
furnishing  the  same^  before  so  doing,  gives  notice  in   No  lien  for 
writing  to  the  owner  of  the  property  to  be  aflfected  by   ^*J5^p[*^" 
the  lien,  if  such  owner  is  not  the  purchaser  of  such  ma-  "f^»  ^^ 

'  ^  *         ^  tice  to 

terials,  that  he  intends  to  claim  such  lien.^  owner. 

The  owner  of  a  building  or  structure  in  process  of  erection,  or 
of  being  altered  or  repaired,  if  he  is  a  person  other  than   owner 
the  party  by  whom  or  in  whose  behalf  a  contract  for   "^^  j-^ 
labor  and  materials  has  been  made,  may  prevent  the  at-   ^y  notice. 
taching  of  a  lien  for   labor  not  at  the  time  performed,  or  for 
materials  not  then  furnished,  by  giving  notice  in  writing^  to  the 

1  Prior  to  St.  1872,  ch.  18,  §  1,  under  price  agreed  npon  for  the  entire  contract, 

an  entire  -contract,  in  which  the  price  of  Gogin  v.  Walsh,  124  Mass.  516. 

the  lahor  and  of  the  material  is  notappor-  ^  Bobbins  v.  Blevins,  109  Mass.  219. 

tioned,  there  conld  be  no  lien  for  the  labor  There  is  no  occasion  for  snch   notice 
where  there  was  none  for  the  material  •  when  the  owner  has  himself  entered  into 

Morrison  v.  Minot,  5  Allen,  403 ;  Graves  an  agreement  for  the  famishing  of  the 

o.Bemis,  8  Allen,  573 ;  Clark  v.  Kingsley,  materials.    Whitford  v.  Newell,  2  Allen, 

8  Allen,  543 ;  Mnlrej  v.  Barrow,  1 1  Allen,  424. 

152;  Felton  v,  Minot,  7  Allen,  412  ;  Whit-  A  8abKK>ntractor,  who  has  failed  to  giro 

ney  r.  Joalin,  108  Maaa.  103;  Gogin  v.  notice  to  the  owner  of  hia  intention  to 

Wakh,  124  Mass.  516.  claim  a  lien  for  materials  furnished,  has 

Under  the  present  statute,  if  there  ia  no  no  right  to  a  lien  upon  the  ground  that 

lien  for  the  materials  fnrnished,  there  can  his  employer  has  broken  his  contract  and 

be  no  lien  for  the  labor  alone,  unless  the  absconded.     Gogin  v,  Walsh,  124  Mass. 

worth  of  this  can  be  diatinctly  shown.  516. 

Smith  V.  Emerson,  126  Mass.  169.  *  An  oral  notice  will  not  have  this  ef- 

The  petition  must  set  forth  the  entire  feet.     Shaw  v,  Tompson,  105  Mass.  345. 
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person  performing  or  furnishing  such  labor,  or  furnishing  sach 
materials,  that  he  will  not  be  responsible  therefor. 

The  lien  shall  not  avail  br  be  of  force  against  a  mortage  acta- 
ally  existing  and  duly  recorded  prior  to  the  date  of  the 
contract  under  which  the  lien  is  claimed. 

The  lien  is  dissolved  unless  the  claimant,  within  thirty  days 
Statement  ^^^^^  ^^  ceases  to  labor  or  furnish  labor  or  materials, 
to  be  filed,  files  in  the  registry  of  deeds  a  statement  of  a  just  and 
true  account  of  the  amount  due  him,  with  a  description  of  the 
property  and  the  name  of  the  owner  of  it.^  If  a  lien  is  claimed 
only  for  labor  performed  or  furnished  under  an  entire  contract, 
which  includes  both  labor  and  materials  at  an  entire  price,  the 
contract  price,  the  number  of  days  of  labor  performed  or  fur- 
nished, and  the  value  of  the  same,  must  also  be  stated.^ 
Suit.  The  lien  is  enforced  by  petition  and  order  of  sale.^ 

1208.  Michigan.*  —  Every  person  who  shall,  in  pursuance  of 
,_  any  contract,  express  or  implied,  written  or  unwritten, 

who  enti-  r    .         ,  . 

tied  to  existing  between  himself  as  contractor  and  the  owner, 
part  owner,  or  lessee  of  any  interest  in  real  estate,  build, 
alter,  improve,  repair,  erect,  ornament,  or  put  in,  or  who  shall  fur- 
nish any  labor  or  materials  in  or  for  building,  altering,  improving, 
repairing,  erecting,  ornamenting,  or  putting  in,  any  house,  build- 
ing, machinery,  wharf,  or  structure ;  and  every  person  who  shall, 
as  sub-contractor,  laborer,  or  material-man,  perform  any  labor  for 
or  furnish  materials  to  such  original  or  principal  contractor,  or  to 
any  sub-contractor,  in  carrying  forward  or  completing  any  such 

1  It  is  not  necessary  that  the  certificate  which  avers  that  the  labor  was  famished 

should  ayer  that  the  amoant  therein  set  nnder  a  contract,  "  the  contract  price  b^ 

forth  is  "  a  statement  of  a  just  and  true  ing  three  dollars  per  square  for  excsTS- 

account  of  the  amount  due,  with  all  just  *  tion,  and  two  dollars  and  fifty  cents  per 

credits."    Gilbert  v.  Fowler,  116  Mass.  perch  for  laying  tbe  stone,  cement  to  be 

3"5.  furnished  by  me/'  and  which  states  the 

^  Under  this  provision  a  statement  which  nnmber  of  days'  labor  furnished,  and  the 

con  tains  two  items,  as  follows:  *' Labor  of  value  of  the  labor,  is  insufficient,  as  it 

myself,  between  September  1,  1889,  and  does  not  show  the  contract  price  of  the 

May  1,  1890;  "  and  "Labor  laying  1,100  entire  work.    Hurley  r.  Lally,  151  Mass. 

yards  concreting,  at  25  cts.  per  yard,  in  129,  23  N.  E.  Rep.  834, 

the  last  part  of  August,  1890,  and  ending  '  As  to  the  petition  and  form  and  serrice 

August  30,  1890,"  is  insufficient,  because  of  precept,  see  Acts  1888,  ch.  344.    As  to 

the  number  of  days*  labor  performed  does  discharge    of  mechanics'  liens,  see  Acts 

not  appear.    EUinwood  ».  Worcester,  154  1891,  ch.  244;   release  of  lien  by  bond, 

Mass.  590,  28  N.  E.  Rep.  1053.  Acts  1890,  ch.  383. 

Under  this  provision,  also,  a  statement  *  Acts  1891,  No.  179,  p.  228. 
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contract,  —  shall  have  a  lien  therefor  upon  such  house,  building, 
machinery,  wharf,  or  other  structure  and  its  appurte- 
nances,  and  also  upon  the  entire  interest  of  such  owner,   erty 
part  owner,  or  lessee  in  and  to  the  lot  or  piece  of  land  not  ^^^^ 
exceeding  one  quarter  section  of  land,  or,  if  in  any  incorporated 
village  or  city,  not  exceeding  the  lot  or  lots  upon  which  such  im- 
provement is  made,  to  the  extent  of  the  right,  title,  and  interest 
of  such  owner,  part  owner,  or  lessee  at  the  time  work  was  com- 
menced or  materials  were  begun  to  be  furnished  by  the  contractor 
nnder  the  original  contract,  or  by  the  sub-contractor  who  furnishes 
or  is  furnished  with  any  labor  or  material  in  the  performance  or 
execution  of  such  sub-contract,  and  also  to  the  extent  of  any  sub- 
sequent acquired  interest  of  any  such  owner,  part  owner,  or  lessee : 
provided,  that  any  person,  firm,  or  corporation  furnishing 
material  of  any  kind  entering  into  the  construction  of  of  material 
such  building  or  structure  shall,  within  ten  days  after 
the  sale  of  the  same  to  any  contractor  or  sub-contractor,  serve  on 
the  owner,  part  owner,  or  lessee  of  the  premises  or  his  agent  a 
fairly  detailed  statement  of  the  goods  so  sold,  if  such  owner,  part 
owner,  or  lessee  resides  in  or  has  a  known  agent  in  the  county  in 
charge  of  such  structure  or  improvement. 

The  owner,  part  owner,  or  lessee  shall  not  be  liable  to  the  sub- 
contractors, material-men,  or  laborers  for  any  greater  ,.  ,    . 

.      ,1  -•     .  .1  .    .      1  Limit  of 

amount  than  he  contracted  to  pay  the  original  con-  liability  of 
tractor,  and  shall  be  entitled  to  recoup  any  damages 
which  he  may  sustain  by  reason  of  any  failure  or  omission  in  the 
performance  of  such  contract ;  but  the  risk  of  all  payments  made 
to  the  original  contractor,  when  the  claimant  for  labor  performed 
or  materials  furnished  shall  have,  before  or  at  the  time  of  the 
commencement  of  the  performance  of  such  labor  or  the  furnish- 
ing of  such  materials,  filed  with  the  register  of  deeds  of  the 
county  where  such  structure  is  situated  a  written  notice  that  a 
lien  will  be  claimed  for  labor  performed  or  materials  furnished, 
with  a  description  of  the  premises  and  the  name  of  the  owner, 
part  owner  or  lessee,  and  contractor,  and  within  the  time  aforesaid 
shall  have  served  a  copy  of  such  notice  on  said  owner,  part  owner, 
or  lessee,  shall  be  upon  the  owner,  part  owner,  or  lessee,  until  the 
expiration  of  the  sixty  days  within  which  claims  for  lien  may  be 
filed  as  hereinafter  mentioned ;  and  no  payment  to  any  original 
contractor  made  before  the  expiration  of  said  sixty  days  shall 
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defeat  any  lien  of  any  sub-contractor,  material-man,  or  laborer, 
unless  such  payment  has  been  distributed  among  the  sub-con- 
tractors, material-men,  and  laborers,  or,  if  distributed  in  part  only, 
then  to  the  extent  of  such  distribution. 

If  any  such  services  are  performed  or  materials  are  furnished 
Lien  on  upon  lands  belonging  to  any  married  woman,  with  her 
mm3^  ^^  knowledge  and  consent,  in  pursuance  of  a  contract  with 
women.  ^[je  husbaud  of  such  married  woman,  the  person  furnish- 
ing such  labor  or  materials  shall  have  a  lien  upon  such  property 
the  same  as  if  such  contract  had  been  made  with  such  married 
woman.  And  in  case  the  title  to  such  lands  upon  which  improve- 
ments are  made  is  held  by  husband  and  wife  jointly,  the  lien 
given  by  this  act  shall  attach  to  such  lands  and  improvements,  if 
the  improvements  be  made  in  pursuance  of  a  contract  with  both 
of  them,  or  in  pursuance  of  a  contract  with  one  of  them  by  and 
with  the  knowledge  and  consent  of  the  other.        / 

Any  person  furnishing  services  or  materials,  for  the  erection  of 
When  lien  &  Q^w  building  or  structure  upon  land  to  which  the  per- 
buiiding,  ^^^  Contracting  for  such  erection  has  no  legal  title,  shall 
^^^  have  a  lien  therefor  upon   such  building  or  structare; 

and  the  forfeiture  or  surrender  of  any  title  or  claim  of  title  held 
by  such  contracting  person  to  such  land  shall  not  defeat  the  lien 
upon  such  building  or  structure  of  such  person  furnishing  services 
or  materials  as  aforesaid.  In  case  the  property  covered  by  the 
lien  is  held  by  the  vendee  in  a  land  contract,  and  he  surrenders 
or  forfeits  his  rights  thereunder,  the  person  or  persons  holding 
such  lien  may  be  subrogated  to  the  rights  of  such  vendee,  as  his 
rights  existed  immediately  before  such  surrender  or  forfeiture,  by 
performing  the  covenants  contained  in  such  contract  within  thirty 
days  after  such  forfeiture  or  surrender  is  made. 

The  owner,  part  owner,  or  lessee  may  at  any  time  retain,  from 
When  &ny  moneys  due  or  to  become  due  to  the  original  con- 
^ifj  "*^  tractor,  an  amount  sufficient  to  pay  all  demands  owing 
money.  q,.  unpaid  to  any  sub-contractor,  material-man,  or  laborer 
who  has  filed  and  served  the  notice  in  manner  and  form  as  pro- 
vided in  section  one  of  this  act.     The  original  contractor 

Contractor  " 

to  make       shall,  whenever  any  payment  of  money  shall  become 

due  from  the  owner,  part  owner,  or  lessee,  or  whenever 

he  desires  to  draw  any  money  from  the  owner,  part  owner,  or 

lessee  on  such  contract,  make  out  and  give  to  the  owner,  part 
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owner,  or  lessee,  or  his  agent,  a  statement  under  oath  of  the  num- 
ber and  names  of  every  sub-contractor  or  laborer  in  his  employ, 
and  of  every  person  furnishing  materials,  giving  the  amount,  if 
anything,  which  is  due  or  to  become  due  to  them  or  any  of  them 
for  work  done  or  materials  furnished  ;  and  the  owner,  part  owner, 
or  lessee,  or  his  agent,  may  retain  out  of  any  money  then  due  or 
to  become  due  to  the  contractor,  an  amount  sufficient  to  pay  all  de- 
mands that  are  due  or  to  become  due  to  such  sub-contractors,  labor- 
ers, and  material-men,  as  shown  by  the  contractor's  statement,  and 
pay  the  same  to  them  according  to  their  respective  rights ;  and  all 
payments  so  made  shall,  as  between  such  owner,  part  owner,  or 
lessee,  and  such  contractor,  be  considered  the  same  as  if  paid  to 
such  original  contractor.  Until  the  statement  provided 
for  in  this  section  is  made,  in  manner  and  form  as  herein  tractor  has 
provided,  the  contractor  shall  have  no  right  of  action  or  agaio&t 
lien  against  the  owner,  part  owner,  or  lessee  on  account  of  *^^"®''  ®'*^' 
such  contract ;  and  any  payments  made  by  the  owner,  part  owner, 
or  lessee  before  such  statement  is  made,  or  without  retaining  suf- 
ficient money,  if  that  amount  be  due  or  is  to  become  due,  to  pay 
the  sub-contractors,  laborers,  or  material-men,  as  shown  by  the 
statement,  shall  be  considered  illegal,  and  made  in  violation  of 
the  rights  of  the  persons  intended  to  be  benefited  by  this  act ;  and 
the  rights  of  such  sub-contractors,  laborers,  and  material-men  to 
a  lien  shaill  not  be  affected  thereby.  If  neither  such  owner,  part 
o?mer,  lessee,  nor  his  agent  can  be  found  within  the 
county,  then  it  shall  not  be  necessary  for  the  contractor  statement 
to  make  and  deliver  such  statement  as  a  prerequisite  to 
the  institution  of  proceedings  under  this  act,  or  other  suit  or  pro- 
ceeding. In  order  that  the  owner,  part  owner,  or  lessee  may  be 
protected,  be  may  at  any  time  during  the  progress  of  the  work 
demand  in  writing  of  the  contractor  the  statement  herein  provided 
for,  which  shall  be  made  by  the  contractor  and  given  to  the 
owner,  part  owner,  or  lessee,  or  his  agent ;  and  if  such  contractor 
fail  to  furnish  such  statement  within  five  days  after  demand 
made,  he  shall  be  liable  to  such  owner,  part  owner,  or  lessee  each 
time  he  so  refuses  or  neglects  to  comply  with  such  demand,  in 
the  sum  of  one  hundred  dollars,  and  also  for  all  actual  damages 
occasioned  by  such  neglect  or  refusal,  to  be  recovered  in  an  action 
on  the  case,  or  in  any  other  appropriate  proceeding. 
Every  person,  or  his  agent  or  attorney,  whether  contractor,  sub- 
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contractor,  material-man,  or  laborer,  who  wishes  to  avail  himself  of 
„   ^       ^    the  provisions  of  this  statute,  shall  make  and  file  in  the 

Statement        ^  .    ,  .  *    -.      i      .       , 

to  be  filed     office  of  the  register  of  deeds,  in  the  county  or  counties 
tirof  in   which   said   real  estate,    house,  building,  structure, 

deeds.         ^^  improvement  to  be  charged  with  the  lien  is  situated, 
a  just  and  true  statement  or  account  of  the  demand  due  him,  over 
and  above  all  legal  set-offs,  setting  forth  the  time  when  such 
materials  were  furnished  or  labor  performed,  and  for  whom,  and 
containing  a  correct  description  of  the  property  to  be  charged 
with  the  lien,  and  the  name  of  the  owner,  part  owner,  or  lessee, 
if  known,  which  statement  shall  be  verified  by  affidavit    Such 
verified  statement  or  account  shall  be  filed  within  sixty  days  from 
the  date  on  which  the  last  of  the  materials  shall  have  been  fur- 
nished, or  the  last  of  the  labot  shall  have  been  performed,  by  the 
person  claiming  the  lien.   A  copy  of  such  statement  shall 
served  on     within  ten  days  from  the  filing  thereof  be  served  on 
such  owner,  part  owner,  or  lessee  of  said  premises,  or, 
in  his  absence  from  the  county,  on  his  agent  or  attorney,  if  within 
the  county,  proof  of  which  service,  and  of  the  date  and  manner 
thereof,  shall  be  filed  with  the  register  of  deeds  before  any  sub- 
sequent proceedings  are  taken.^ 

Each  person  claiming  a  lien  as  aforesaid  shall,  from  time  to 
J  time,  whenever  required  by  such  owner,  part  owner,  or 

to  furnish  lessec,  or  his  agent,  and  within  five  days  from  demand 
when  re-  thereof,  furnish  such  person  demanding  the  same  a  writ- 
^"^^  '  ten  statement  of  the  amount  of  work  and  materials  fur- 
nished to  date  of  statement,  and  then  unpaid,  as  nearly  as  cau 
then  be  ascertained,  under  penalty  of  a  forfeiture  of  his  lien. 

The  several  liens  herein  provided  for  shall  continue  for  twenty 
Time  lien  ^^J^  after  such  Statement  or  account  is  filed  in  the  office 
conUnues.  of  the  register  of  deeds,  and  no  longer,  unless  proceed- 
ings are  begun  to  enforce  the  same,  as  hereinafter  provided.  And 
Priority  of  ^^^^  Uens  shall  take  priority  as  follows:  1.  As  between 
liens.  persons  claiming  liens  under  this  statute,  the  several  liens 

upon  the  same  property  attaching  by  reason  of  work,  labor,  or 
materials  furnished  in  carrying  forward  or  completing  the  same 
building,  machinery,  structure,  or  improvement  shall  be  deemed 
simultaneous  mortgages ;  2.  They  shall  take  priority  to  all  gar- 

^  See,  as  to  this  provision,  Roberts  v.  Miller,  32  Mich.  289;    Comstock  v.  Mc- 
Evoj,  52  Mich.  324,  17  N.  W.  Rep.  931. 
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nishments  for  the  contract  debt  made  prior  or  subsequent  to 
the  commencement  of  the  furnishing  of  the  materials  or  perform* 
ance  of  the  labor,  without  regard  to  the  date  of  filing  the  claim- 
for  lien ;  S.  They  shall  be  preferred  to  all  other  liens  or  incum- 
brances which  may  attach  to  or  upon  such  building,  machinery, 
structure,  or  improvement,  or  to  or  upon  the  land  upon  which  they 
are  situated,  subsequent  to  the  commencement  of  said  building, 
erection,  structure,  or  improvement ;  4.  The  liens  for  such  labor 
or  materials  furnished,  including  those  for  additions,  repairs,  and 
betterments,  shall  attach  to  the  building,  machinery,  erection, 
structure,  or  improvement  for  which  they  were  furnished  or  done. 
Id  preference  to  any  prior  title,  claim,  lien,  incumbrance,  or  mort- 
gage to  or  upon  the  land  upon  which  such  building,  machinery, 
erection,  structure,  or  improvement  belongs  or  is  put. 

Proceedings  to  enforce  such  lien  shall  be  by  bill  in  chancery, 
under  oath,  and  notice  of  his  lig  pendeni  filed  for  record   proceed- 
in  the  office  of  the  register  of  deeds  shall  have  the  effect  foree  Hen 
to  continue  such  lien  pending  such  proceedings.  ^^^' 

Upon  final  decree,  the  court  may  order  a  sale  of  the  buildings 
or  machinery  separate,  or  the  lands,  buildings,  machin-  ^,J^^ 
ery,  structure,  or  improvements  together,  by  a  circuit  creeof 

.  .     •  •  1        Ai  court,  etc. 

court  commissioner  or  receiver,  or  may  order  the  prop- 
erty into  the  hands  of  a  receiver,  to  be  leased  or  rented  from  time 
to  time,  under  the  direction  of  the  court,  until  the  liens  shall  be 
discharged,  or  make  such  other  order  or  disposition  of  the  premises 
as  justice  may  require. 

If  any  part  of  the  premises  can  be  separated  from  the  residue 
and  sold  without  damage  to  the  whole,  and  if  the  value  saieofpart 
thereof  shall  be  sufficient  to  satisfy  all  the  claims  proved  of  premiMB. 
in  the  case,  the  court  may  order  a  sale  of  that  part,  if  it  shall 
appear  to  be  most  for  the  interest  of  all  the  parties  concerned. 

Liens  shall  take  precedence  as  of  the  filing  of  notice  of  claim 
of  lien  with  the  register  of  deeds,  and  may  be  enforced  and  sat- 
isfied in  the  manner  hereinbefore  provided,  or  by  levy  priority  as 
on  the  proceeds  of  any  sale  under  prior  lien  proceedings,  *"*^' 
in  the  same  manner  as  successive  executions  are  satisfied  in  other 
cases.  All  liens  authorized  shall,  upon  filing  the  notice  of  claim 
of  lien  as  hereinbefore  provided,  take  precedence  of  all  other 
sales,  transfers,  incumbrances,  levies,  and  liens  created  subsequent 

181 


§  1210.]  HECHANICS'  LIENS. 

may  proceed  to  obtain  jadgment  and  enforce  the  same,  in  the 
same  manner  as  in  actions  for  the  foreclosure  of  mort- 

Enforce-  i  .        i        • 

mentof       gages  upon  real  estate,  except  as  otherwise  herem  pro- 
lien.  •  J   11 
vided.^ 

Every  such  action  to  enforce  any  such  lien  shall  be  commenced 
within  one  year  from  the  time  of  furnishing  the  last  item  of  labor, 
skill,  material,  or  machinery  for  which  such  lien  is  had.  At  the 
time  of  the  commencement  of  such  action,  a  notice  of  lis  peridem 
shall  be  filed,  as  provided  by  law,  in  the  office  of  the  register  of 
deeds  in  and  for  the  county  in  which  such  action  is  brought. 

In  rendering  judgment  in  such  action,  the  court  shall  first  deter- 
mine the  amount  of  the  lien  claim  to  which  each  sub- 
contractor is  entitled,  and  direct  judgment  in  favor  of 
such  sub-contractor  for  the  amount  so  determined  ;  the  court  shall 
then  determine  the  amoqnt  to  which  the  contractor,  with  whom 
each  sub-contractor  shall  have  made  his  contract,  is  entitled,  oyer 
and  above  the  amount  of  the  liens  of  such  sub-contractors,  and 
direct  judgment  for  such  excess  only  in  favor  of  such  contractor. 

Any  sub-contractor,  or  person  other  than  the  original  contrac- 
tor, who  performs  any  labor  or  furnishes  any  skill,  mate- 

Sub-coD-         ,  ,  ••» 

tractor's  rial,  or  machinery,  or  who  has  agreed  so  to  do,  for  which 
a  lien  is  or  may  be  given  by  the  provisions  of  this  act, 
may  at  any  time  serve  or  cause  to  be  served  upon  the  owner  of 
the  premises,  or  upon  the  person  whose  interest  therein  is  or  may 
be  charged  with  such  lien,  or  upon  the  authorized  agent  of  either, 
a  notice  in  writing. 

1210.  Mississippi.^  —  Every  house  or  other  building,  bridge, 

mill,  or  any  addition  erected  thereto,  and  any  fixed  ma- 

subject  to     chinery  or  gearing,  or  other  fixtures  for  manufacturing 

purposes,  and  every  boat  or  other  water-craft,  or  paling 

or  other  inclosure,  hereafter  erected  or  built  within  this  State, 

or  embankments  or  other  work  done  upon   railroads,'  shall  be 

^  An  action  to  enforce  a  mechanic's  lien  interest  in  the  premiseB  maj  be  made  a 
under  chapter  200,  Laws  1889,  is  not  a  party,  and  his  rights  adjudicated,  when- 
special  statutory  proceeding,  but  an  ordi-  ever  it  might  be  done  in  an  action  to  fore- 
nary  civil  action,  proceeding  according  to  close  a  mortgage.  Finlayson  v.  Crooks, 
the  usual  course  of  the  law,  and  goyemed  47  Minn.  74,  49  N.  W.  Rep.  898. 
by  the  same  rules  of  procedure  as  other  ^  R.  Code  1880,  §§  1378-1392;  I<aws 
similar  actions,  except  as  otherwise  ex-  1882,  ch.  88. 

pressly  provided  in  the  statute  itself.    A  '  Laws  1882,  ch.  88.    Laborers  on  rail- 
mortgagee  or  any  other  party  claiming  an  roads,  having  been  given  the  same  rights 
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liable  for  the  payment  of  any  debt  contracted  and  owing  for 
labor  performed,  or  materials  famished,  about  the  erection  or 
construction,  or  alteration  or  repairs,  and  such  debt  shall  be  a 
lien  on  such  buUding,  railroads,  or  improvement,  and  on  the  land 
whereon  it  stands,  including  the  lot  or  curtilage  whereon  the 
same  is  erected ;  but  such  lien  shall  only  take  effect,  as   „^^    - . 

,  .  •'  ,  When  lien 

to  purchasers  and  incumbrancers  in  good  faith  and  for  takes  ef- 
valuable  consideration  without  notice  of  such  lien,  from 
the  time  of  filing  the  contract,  under  which  such  debt  was  in- 
curred, in  the  office  of  the  chancery  clerk  of  the  county  where 
such  land  is  situated  to  be  recorded,  or  of  the  commencement  of 
a  suit  in  the  proper  court  for  the  enforcement  of  such  lien.^ 

When   any    such    building   or   other   improvement   shall    be 
erected  in  whole  or  in  part  by  contract,  such  building  Lien  in 
or  improvement,  and  the  land  on  which  it  standa,  shall  ':^^,„ 
be  liable  to  the  contractor  alone  for  work  done  or  ma-  '^o"*** 
teiials  furnished  in  pursuance  of  such  contract,  and  no  building 
or  land  shall  be  liable  for  work  done  or  materials  furnished  by 
any  person  not  employed  by  the  owner.^ 

If  any  such  building  or  improvement  be  erected  by  a  tenant, 
or  other  person  not  being  the  owner  of  the  land,  then  when 
only  the  building  and  the  estate  of  the  tenant,  or  other  Qot^erefted 
person  so  erecting  such  building  or  improvement,  shall  ^^  owner. 
be  subject  to  the  lien  created  by  this  act,  unless  such  building  be 
erected  by  the  written  consent  of  the  owner  of  the  land.' 

When  any  contractor  or  master  workman  shall  refuse  to  pay 

as  other  mech&nici,  thej  took  them  sub-  v.  Smith,  43  Miss.  90 ;  Ivej  v.  White,  50 

ject  to  the  same  obligationa.    Herrin  v.  Miss.  142;  McAUiBter  r.  Clopton,5l  Miss. 

Warren,  61  Min.  509.  257. 

1  A  mortgage  executed  and  recorded  ^  When  the  work  has  been  done  by  con- 
before  the  filing  of  the  contract  takes  pre-  tract,  the  laborers  can  newer  impose  upon 
cedenoe.  Bat  if  the  mortgage  be  not  re-  the  owner  any  higher  duty  or  farther  pay- 
corded,  or  if  the  acknowledgment  be  de-  ment  than  he  by  his  contract  has  imposed 
fectiTe  so  that  it  is  not  entitled  to  record,  npon  himself.  Herrin  v,  Warren,  61  Miss, 
the  lien  has  priority.  Bantyn  r.  Shippers'  509. 
Compress  Co.  63  Miss.  94.  *  The  purchaser  acquires  a  good  title  to 

The  lien  is  snperior  to  subsequent  in-  the  buildings,  even  as  against  third  persons 

cumbrances.  Irey  v.  White,  50  Miss.  142 ;  having  no  notice  of  the  lien  or  of  the  sale 

Otly  V.  Hariland,  36  Miss.  19,  37;  Mo-  thereunder.     The  purchaser  may  enter 

Langhlin  v.  Green,  48  Miss.  1 75.  and  remoye  the  buildings,  but  he  mast  not 

When  there  is  a  prior   incumbrance  delay  unreasonably  to  do  so.    Priebatschr. 

upon  the  land,  the  lieu  operates  on  the  Third  Baptist  Church,  66  Miss.  345,  6  So. 

buildings  and  not  on  the  land.   Buchanan  Bep.  237. 
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any  person  who  may  have  furnished  materials  used  in  the  erec- 

NoUce  to  ^o»  o^  »"7  ^^^^  building  or  improvement,  or  the  wages 
owner.  of  jmy  journeyman  or  laborer  employed  by  him  therein, 
such  person,  or  such  journeyman  or  laborer,  may  give  notice 
in  writing  to  the  owner  of  such  building  or  improvement  of  the 
amount  due ;  and  thereupon  the  amount  that  may  be  due  by  such 
owner  to  the  contractor  or  master  builder  shall  be  bound  and 
liable  in  the  hands  of  such  owner  for  the  payment  of  the  sum 
so  claimed;  and  if,  after  such  notice,  the  contractor  or  master 
workman  shall  bring  suit  against  the  owner,  the  latter  may 
pay  into  court  the  amount  due  on  such  contract,  and  the  per- 
son giving  such  •  notice  shall  be  summoned  to  contest  the  de- 
mand of  such  contractor  or  master  workman ;  and  the  court  may 
cause  an  issue  to  be  made  up  and  tried,  and  direct  payment  of  the 
amount  claimed  by  the  person  giving  such  notice  out  of  the  money 
so  paid  into  court ;  and  in  case  such  person  giving  such  notice 
shall  afterwards  sue  such  contractor  or  master  workman,  he  shall 
make  the  owner  a  party  to  the  suit,  and  thereupon  such  owner 
may  pay  into  court  the  amount  due  on  such  contract,  or  sufficient 
to  pay  the  sum  claimed  and  costs,  and  the  court  shall  award  the 
same  to  the  person  who  may  be  entitled  thereto.^ 

When  the  contract,  by  virtue  of   which  any  such  building  or 
.  improvement  is  erected,  shall  be  in  writing,  such  con- 

contract  tract  may  be  recorded  in  the  office  of  the  clerk  of  the 
chancery  court  of  the  county  in  which  such  building 
or  improvement  is  situated,  and  the  lien  of  the  contractor  shall 
commence  from  the  time  when  such  contract  shall  be  filed  for 
record. 

Any  person  desiring  to  have  the  benefit  of  the  lien  given  by 
this   statute    shall    commence    his    suit  in   the   circuit 

Suit. 

court  of  the  county  in  which  the  property  is  situated, 
if  the  principal  of  his  demand  exceeds  one  hundred  and  fifty 
dollars,  within  six  months  next  after  the  time  when  the  money 
became  due  and  payable,  and  not  after ;  ^  and  such  suit  shall  be 

^  This  section  does  not  applj  to  a  Bnb-  ^  See  Hanej  v.  Hassam,  45  Miss.  133 ; 

contractor  who  hires  laborers  and  does  a  Dinkins  v.  Bowers,  49  Miss.  219. 

part  of  the  work  bj  virtue  of  a  contract  Where  there  has  been  a  continaons  de- 

with  the  contractor.    It  applies  only  to  liverj  of  materials,  the  statute  begins  to 

material-men  and  laborers  employed  bj  run  against  the  lien  from  the  deliverj  of 

the  contractor  or  master  workman.    Riy-  the  last  lot.    O'Learj  v.  Bams,  53  Miss, 

ers  V.  MalhoUand,  62  Miss.  766.  171. 
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commenced  by  petition,  describing  with  reasonable  certainty  the 
property  upon  which  the  lien  is  intended  to  operate,  and  setting 
out  the  nature  of  the  contract  and  indebtedness,  and  the  amount 
thereof ;  and  the  plaintiff  shall  file  therewith  in  all  cases,  except 
where  the  whole  work  or  materials  or  both  were  furnished  in 
parsuance  of  a  written  contract  for  an  aggregate  price,  a  bill  of 
particulars  exhibiting  the  amount  and  kind  of  labor  performed, 
and  of  materials  furnished,  and  the  prices  at  which,  and  times 
when,  the  same  was  performed  and  furnished  ;  and  such  suit  shall 
be  docketed  and  conducted  as  other  suits  in  said  court. 

When  the  judgment  shall  be  against  any  building  and  land, 
or  against  the  building  alone,  a  special  writ  of  execu- 
tion shall  issue  to  make  the  amount  recovered  by  sale  and  execu- 
of  the  property,  which  shall  be  described  therein ;  and 
when  both  a  general  and  special  judgment  shall  be  given,  both 
writs  may  be  issued  either  separately  or  combined  in  one,  or  may 
be  issued  after  the  return  of  the  other  for  the  whole  or  the  resi- 
due, as  the  case  may  require. 

Under  such  special  execution,  the  sheriff  shall  advertise,  sell, 
and  convey  said  building  and  lot,  or  the  building  alone,      .    . 
in  the  same  manner  as  in  other  cases  of  land  levied  on  building 
for  debt ;  and  the  conveyance  by  said  sheriff,  if  for  the 
building  or  improvement  alone,  shall  convey  the  same  to  the  pur- 
chaser free  from  any  former  incumbrance  on  the  land,  and  shall 
authorize  him  to  enter  and  remove  the  same  from  the  land  with 
reasonable  dispatch ;  ^  and  if  such  conveyance  shall  be  for  land 
alBo,  it  shall  conyey  to  the  purchaser  such  estate  therein  as  the 
owner  or  builder,  as  the  case  may  be,  had  at  the  time  when  the 
lien  under  which  the  sale  is  made  attached  thereon,  or  at  any  time 
afterwards,   subject   to  all  prior  incumbrances;   and,  moreover, 
shall  convey  the  building  to  the  purchaser  in  the  same  manner  as 
if  the  sale  was  of  the  building  alone. 

1211.  Missouri.^  —  Every  mechanic  or  other  person  who  shall 
do  or  perform  any  work  or  labor  upon,  or  furnish  any  materials, 

If  a  petition  be  brought  within  the  six  the  first  time  made  a  claim  of  lien,  would  be 

months  limited  by  statute,  and  it  be  found  too  late.    O'Leazy  v.  Burns,  53  Miss.  171 . 

that  it  embraces  more  property  than  the  ^  The  right  to  remove  the  building  is 

plaintiff  claimed  a  lien  upon,  an  amended  lost  bj  a  delay  of  two  years.    Priebatach 

petition  reducing   the  quantity  may  be  v.  Third  Baptist  Church,  66  Misa.  345,  6 

filed  after  the  six  months  ;  but  an  amended  So.  Bep.  237. 

pedtion  filed  after  that  time,  which  for  >  B.  S.  1889,  §§  6705-^729. 
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fixtures,  engine,  boiler,  or  machinery  for,  any  bailding,  erection, 
or  improvements  upon  land,  or  for  repairing  the  same,^ 
tied  to  under  or  by  virtue  of  any  contract  with  the  owner  or 
proprietor  thereof,  or  his  agent,  trustee,  contractor,  or 
sub-contractor,  shall  have  a  lien  upon  such  building,  erection, 
Property  ^^  improvements,  and  upon  the  land  belonging  to  sach 
covered.  owner  or  proprietor  on  which  the  same  are  situated  to 
the  extent  of  one  acre ;  ^  or  if  such  building,  erection,  or  improye- 
ments  be  upon  any  lot  of  land  in  any  town,  city,  or  village,  then 
such  lien  shall  be  upon  such  building,  erection,  or  improvements, 
and  the  lot  or  land  upon  which  the  same  are  situated. 

The  land  is  subject  to  the  lien  to  the  extent,  and  only  to 
.  the  extent,  of  all  the  right,  title,  and  interest  owned 
jecttoex-  therein  by  the  owner  or  proprietor  of  such  building, 
owner*B  erection,  or  other  improvement,  for  whose  immediate 
interest.  ^^^  ^^  benefit  the  labor  was  done  or  things  were  fur- 
nished. 

The  lien  for  the  things  aforesaid,  or  work,  shall  attach  to  the 

.   .  buildings,   erections,  or  improvements  for  which   they 

to  baiid-  were  furnished,  or  the  work  was  done,  in  preference  to 
*°*^*  any  prior  lien,  or  incumbmnce,  or  mortgage  upon  the 

land  upon  which  said  buildings,  erections,  improvements,  or  ma- 
chinery have  been  erected  or  put ;  and  any  person  enforcing  such 
lien  may  have  such  buildings,  erections,  or  improvements  sold 
under  execution,  and  the  purchaser  may  remove  the  same  within 
a  reasonable  time  thereafter.^ 

Every  original  contractor  within  six  months,  and  every  jour- 
statement  i^©yn*an  and  day-laborer  within  sixty  days,*  and  every 
of  account,  other  person  seeking  to  obtain  the  benefit  of  the  pro- 
visions of  this  article  within  four  months,  after  the  indebtedness 

^  The  statute  gives  a  lien  for  work  done  a  building  may  be  executed  by  remoTsl, 

and  materials  furnished  in  the  repair  of  although  this  may  result  in  the  destroc- 

a  building,  as  well  aa  for  erecting  a  new  tion  of  the  building,  as  in  case  it  is  built 

building.    Reillj  v.  Hudson,  62  Mo.  383 ;  of  brick,  and  it  is  impracticable  to  remove 

Allen  V.  Frumet  M.  &  S.  Co.  73  Mo.  it  bodily.    Ambrose  Manuf.  Co.  r.  Gapen, 

688,  692 ;  Page  p.  Bettes,  17  Mo.  App.  22  Mo.  App.  397. 

366.  It  rests  with  the  purchaser  to  remoTe 

^  The  one  acre  limitation  seems  not  to  the  building  as  a  whole,  or  to  take  it 

apply  in  cities,  towns,  and  villages.    Os-  down,  and  remove  and  use  the  materials. 

ter  V.  Rabenean,  46  Mo.  595,  598;  Hoi-  Ambrose  Manuf.  Co.  v.  Gapen,  22  Ho. 

land  V.  McCarty,  24  Mo.  App.  82.  App.  397. 

^  The  judgment  enforcing  a  lien  against  ^  Acts  1885,  p.  195. 
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shall  have  accrued,  must  file  with  the  clerk  of  the  circuit  court 
of  the  proper  county  a  just  and  true  account,  verified  under  oath, 
of  the  demand  due  him  or  them,  after  all  just  credits  have  been 
given,  which  is  to  be  a  lien  upon  such  buildings  or  other  improve- 
ments, and  a  true  description  of  the  property,  or  so  near  as  to 
identify  the  same,  upon  which  the  lien  is  intended  to  apply,  with 
the  name  of  the  owner  or  contractor,  or  both,  if  known  to  the 
person  filing  the  lien. 

The  lien  for  work  and  materials  shall  be  preferred  to  all  other 
incumbrances  which  may  be  attached  to  or  upon  such   pfj^j^^ 
buildings,  bridges,  or  other  improvements,  or  the  ground,   ^  ^^^ 
or  either  of  them,  subsequent  to  the  commencement  of  such  build- 
ings or  improvements. 

The  pleadings,  practice,  process,  and  other  proceedings  in  cases 
arising  under  this  statute,  shall  be  the  same  as  in  ordi- 
nary  civil  actions  and  proceedings  in  circuit  courts,  ex-  and 
cept  as  herein  otherwise  provided.    The  petition,  among  ^"^  ^' 
other  things,  shall  allege  the  facts  necessary  for  securing  a  lien, 
and  shall  contain  a  description  of  the  property  charged  therewith. 

The  court  may  render  judgment  in  any  sum  not  exceeding  the 
amount  claimed  in  the  demand  filed  with  the  lien,  to-   Amount  of 
gether  with  interest  and  costs,  although  the  creditor  may   judgment, 
have  unintentionally  failed  to  enter  in  his  account  filed  the  full 
amount  of  credits  to  which  the  debtor  may  be  entitled. 

When  service  is   made   by  publication,  judgment,  if  for  the 
plaintiff,  is  for  the  recovery  of  the  debt  and  costs,  to  be 
levied  on  the  property  charged  with  the  lien,  which  must  pabiica- 
be  correctly  described  in  the  judgment.^ 

When  the  debtor  has  been  served  with  summons  according  to 
law,  or  appears  to  the  action  without  service,  the  judg- 
ment, if  for  the  plaintiff,  shall  be  against  such  debtor,  ^  ^°'*" 
as  in  ordinary  cases,  with  the  addition  that,  if  no  sufficient  prop- 
erty of  the  debtor  can  be  found  to  satisfy  such  judgment  and 
costs  of  suit,  then  the  residue  thereof  shall  be  levied  upon  the 
property  subject  to  the  lien.^ 

^  Notice  of  suit  hj  pablication  should  the  contractor  who  is  joined  as  defendant, 

state  the  amonnt  due  and  on  what  ac-  no  judgment  can  be  rendered  against  him. 

count,  and  a  notice  which  fails  to  do  this  Bombeck  v.  Deyorss,  19  Mo.  App.  38 

is  not  sufficient  to  support  a  lien  judgment.  Schulenbnrg  v.  Werner,  6  Mo.  App.  292. 

McKekey  v.  Wonderly,  26  Mo.  App.  631.  ^  A  judgment  charging  the  premises 

Where  no  personal  serYtce  is  had  upon  with  a  lien  cannot  be  rendered  except  as 
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All  actions  shall  be  commenced  within  ninety  days 
when  com-  after  filing  the  lien,  and  prosecuted  without  unnecessary 
delay  to  final  judgment.^ 
Every  person,  except  the  original  contractor,  who  may  wish  to 
Notice  to     ^VS'il  himself  of  the  benefit  of  the  proyisions  of  this  stat- 
owner.        ute,  shall  give  ten  days*  notice  before  the  filing  of  the 
lien,  as  herein  required,  to  the  owner,  owners,  or  agent,  or  either 
of  them,  that  he  holds  a  claim  against  such  building  or  improye- 
ment,  setting  forth  the  amount  and  from  whom  the  same  is  dae.' 
The  liens  for  work  and  labor  done  or  things  furnished  shall  be 
Eqaaiitj      ^pon  an  equal  footing,  without  reference  to  the  date  of 
of  liens.       filing  the  account  or  lien. 

1212.  Montana.^  —  Every  mechanic,  builder,  lumberman,  arti- 

san,  workman,  laborer,  or  other  person  or  persons  who 

tied  to        shall  do  or  perform  any  work  and  labor  upon,  or  furnish 

any  material,  machinery,  or  fixtures  for,  any  building, 

erection,  bridge,  fiume,  canal,  ditch,  mining  claim,  quartz  lode, 

city  or  town  lot  or  lots,  ranch,  railroad,  telegraph,  telephone,  or 

an  incident  to  a  personal  jadgment  on  25  Mo.  App.  54 ;  Koenig  v.  Boehme,  U 

some  one  standing  with  him  in  a^  contract  Mo.  App.  593. 

relation.     Steinlcamper  v,  McManns,  26  If  there  be  more  than  one  owner,  the 

Mo.  App.  51.  notice  should  be  served  upon  all.   Towner 

What  is  not  a  personal  judgment.    Sul-  v,  Remick,  19  Mo.  App.  205. 

livan  V.  Sanders,  9  Mo.  App.  75.    When  The  owner's  absence  from  the  State  will 

conclnsiye    against  contractor.     Erey  v.  not  excuse  a  failure  to  senre  the  notice. 

Hnssman,  21  Mo.  App.  343.  Hewitt  v.  Truitt,  23  Mo.  App.  443 ;  Dojle 

^  A  mechanic's  lien  cannot  be  estab-  v.  Truitt,  23  Mo.  App.  448. 

lished  without  a  finding  bj  the  jury  that  The  mode  of  serrice  is  immaterial,  pro- 

the  plaintiff  is  entitled  to  the  lien.   Brooks  vided  it  sufficiently  appears  that  the  owner 

V.  Blackwell,  76  Mo.  309  ;  Williams  v.  did,  in  fact,  receive  the  notice  at  least  ten 

Porter,  51  Mo.  441 ;  Hall  v.  Johnson,  57  days  prior  to  the  time  of  filing  the  lien. 

Mo.  521.  Miller  v.  Hoffman,  26  Mo.  App.  199 ;  Has- 

^  The  notice  must  be  in  writing.    Mil-  sett  v.  Rust,  64  Mo.  325. 

ler  V,  Hoffman,  26  Mo.  App.   199.    It  Ik  cannot  be  served  by  leaving  the  origi- 

must  be  signed  by  the  claimant  or  his  nal  or  a  copy  with  a  servant  at  the  owner's 

agent.    Towner  v.  Remick,  19  Mo.  App.  residence.    Ryan  v.  Kelly,  9  Mo.  App.  396. 

205.  Who  is  a  sufficient  agent  of  the  owner 

A  substantial  compliance  with  the  stat-  for  service  of  the  notices.    Johnson  v. 

ute  is  sufficient.    Towner  v.  Remick,  19  Barnes,  &c.  Building  Co.  23  Mo.  App. 

Mo.  App.  205.  546 ;  Schulenburg  v,  Werner,  6  Mo.  App. 

The  notice  must  apprise  the  owner  who  292 ;  Anderson  v.  Yolmer,  83  Mo.  403 ; 

the  claimant  is.    Miller  v.  Hoffnuin,  26  Henry  v.  Bunker,  22  Mo.  App.  650.    The 

Mo.  App.  199.    The  owner  to  be  notified  burden  is  on  the  lien  claimant  to  prore 

is  the  person  who  was  the  legal  owner  the  existence  of  the  agency.    Anderson  v. 

when  the  contract  was  made  or  the  mate-  Yolmer,  83  Mo.  403. 

rials  were  furnished.    Brown  v.  Wright,  >  Comp.  Stats.  1887,  §§  1370-1394. 
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electric-light  line,  gas-pipe  or  water-pipe  line,  or  other  improve- 
ments, shall  have  for  his  work  or  labor  done,  or  material,  ma- 
chinery, or  fixtures  furnished,  a  lien  upon  such  building  or  other 
improvements,  to  secure  the  payment  of  such  work  or  labor  done, 
or  material,  machinery,  or  fixtures  furnished. 

It  shall  be  the  duty  of  every  person  wishing  to  avail  himself 
of  the  benefits  of  this  lien  to  file  with  the  recorder  of  Account  to 
the  county,  within  ninety  days  after  the  things  afore-  be  filed, 
said  have  been  furnished,  or  the  work  or  labor  done  or  performed, 
a  just  and  true  account  of  the  amount  due  or  owing  to  him  after 
allowing  all  credits,  and  containing  a  correct  description  of  the 
property  to  be  charged  with  said  lien,  verified  by  affidavit.^ 

The  lien  shall  extend  to  the  lot  or  land  upon  which  any  such 
bailding,  improvement,  or  structure,  to  the  extent  of  forty  ^^^ 
acres  if  outside  any  town  or  city ;  or,  if  within  any  town   covered, 
or  city,  then  to  the  extent  of  the  whole  lot  or  lots  upon  which  the 
same  is  situated. 

All  liens  for  work  or  labor  done,  or  material  furnished,  upon 
the  same  premises,  which  shall  be  filed  within   thirty 
days  after  the  filing  of  the  first  lien  on  such  premises,   claimants 
shall  entitle  the  holders  thereof  to  share  equally,  pro  ™*^^***°* 
rata^  according  to  the  amount  of   their  respective  liens,  in  the 
proceeds  arising  from  the  sale  of  such  premises  upon  the  fore- 
closure of  such  liens.     If,  after  the  expiration  of  thirty  days,  other 
liens  shall  be  filed  against  such  premises,  then  all  liens  filed 
within  sixty  days  after  the  filing  of  such  subsequent  lien  shall 
be  liens  of  the  second  class,  and  share  pro  rata  in  any  proceeds 
arising  from  the  sale  of  the  said  premises  which  may  remain 
after  all  liens  of  the  first  class  have  been  paid. 

The  liens  for  work  or  labor  done,  or  material  furnished,  as  spe- 
cified, shall  be  prior  to,  and  have  precedence  over,  any 

Priority  i 

mortgage,  incumbrance,  or  other  lien  made  subsequent 

to  the  commencement  of  work  on  any  contract  for  the  erection 

of  such  building  or  other  improvement.^ 

1  As  to  tnfficiencj  of  account,  and  what  ascertain  the  extent  included  in  the  lien,  if 

accoant  is  "just  and  true/'  see  Smith  v.  the  property  "may  be  identified"  merely 

Sherman  Min.  Co.  (Mont)  31  Pac.  Rep.  by  name.    Smith  v,  Sherman  Min.  Co. 

72.  (Mont)  31  Pac.  Bep.  72. 

The  description  of  the  property  required  *  Davis  v.  Alyord,  94  U.  S.  545 ;  Davis 

does   not  demand  a  dedgnation  of  the  v.  Bildand,  18  Wall.  659,  661 ;  Alvord  v. 

boundaries  of  a  mining  claim,  so  as  to  Hendrie,  2  Mont.  115. 
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The  liens  aforesaid,  or  work,  shall  attach  to  the  buildmgs,  eree- 
_„i^  tioDS,  or  improyements  for  which  they  were  famished, 
boildiogi.  or  the  work  was  done,  in  preference  to  any  prior  lien,  or 
incumbrance,  or  mortgage  upon  the  land  upon  which  said  build- 
ings, erections,  or  improvements  have  been  erected  or  put ;  and 
any  person  enforcing  such  lien  may  have  such  building,  erection, 
or  improvement  sold  under  execution,  and  the  purchaser  may 
remove  the  same  within  a  reasonable  time  thereafter. 

All  suits  under  this  statute  shall  be  commenced  within  twelve 
months  from  time  of  filing  the  account  or  statement,  and 
not  afterwards,  and  shall  be  prosecuted  without  unneces- 
sary delay  to  final  judgment.^ 

1213.  Nebraska.' — Any  person  who  shall  perform  any  labor, 
or  furnish  any  material,  or  machinery,  or  fixtures  for  the 
tied  to  erection,  reparation,  or  removal  of  any  house,  mill,  mana- 
factory,  or  building,  or  appurtenance,  by  virtue  of  a  con- 
tract or  agreement,  expressed  or  implied,  with  the  owner  thereof 
or  his  agents,  shall  have  a  lien  to  secure  the  payment  of  the  same 
upon  such  house,  mill,  manufactory,  building,  or  appurtenance, 
and  the  lot  of  land  upon  which  the  same  shall  stand. 

Any  person  or  sub-contractor  who  shall  perform  any  labor  for. 
Sub-con.  ^^  furnish  any  material,  or  machinery,  or  fixtures  for  any 
flie^BUte^  of  the  purposes  mentioned  to  the  contractor  or  any  sub- 
in«Qt.  contractor,  who  shall  desire  to  secure  a  lien,  may  file  a 

sworn  statement  of  the  amount  due  him,  together  with  a  descrip- 
tion of  the  land  upon  which  the  same  were  done  or  used,  within 
sixty  days  from  the  performing  of  such  labor,  or  furnishing  sach 
material,  machinery,  or  fixtures,  with  the  register  of  deeds  of  the 
county  wherein  said  land  is  situated;  and  if  the  contractor  does 
not  pay  for  the  same,  such  sub-contractor  or  person  shall  have  a 
lien  on  such  lot  or  lots  and  the  improvements  thereon,  from  the 
same  time  and  in  the  same  manner  as  such  original  contractor; 
and  the  risk  of  all  payments  made  to  the  original  contractor  shall 
be  upon  the  owner  until,  the  expiration  of  the  sixty  days  specified. 
And  no  owner  shall  be  liable  to  any  action  by  the  contractor  until 
tlxe  expiration  of  said  sixty  days.^ 

1  Tho  suit  is  an  equitable  proceeding.  ^  Comp.  SUtB.  1881,  pp.  343-346,  ch. 

Davis  r.  Alvord,  94  U.  S.  545 ;  Mochon  i\  54,  §§  1-14 ;  1885,  ch.  64,  §§  1-14;  Laws 

Sullivan,  I  Mont.  470.    And  see  Alvord  1^87,  ch.  30,  §§  28,  29. 

V.  UcDdrie,  2  Mont  115.  >  Fayments  made  bj  the  owner  to  the 
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Any  person  entitled  to  a  lien  shall  make  an  account  in  writing 
of  the  items  of  labor,  skill,  machinery,  or  material  fur-  Account  to 
nished,  or  either  of  them,  as  the  case  may  be ;  and  after  ^  ^^^^' 
making  oath  thereto  shall,  within  four  months  of  the  time  of  per- 
forming such  labor  and  skill,  or  furnishing  such  machinery  or  mate- 
rial, file  the  same  in  the  office  of  the  register  of  deeds  of  the  county,^ 
and  it  shall,  from  the  commencement  of  such  labor,  or  the  fur- 
nishing such  materials,  for  two  years  after  the  filing  of  such  lien, 
operate  as  a  lien  on  the  several  descriptions  of  such  structures  and 
buildings  and  the  lots  on  which  they  stand.'  When  any  labor  has 
been  done,  or  materials  furnished,  on  a  written  contract,  the  same^ 
or  a  copy  thereof,  shall  be  filed  with  the  account.^ 

And  if  any  promissory  note  shall  have  been  taken  for  any  such 
labor  or  materials,  it  shall  be  sufficient  to  secure  the  lien  ^^^^  ^^  |^ 
provided  for  to  file  in  the  office  of  the  roister  of  deeds  fi*«^- 
a  copy  of  such  note  within  the  time  aforesaid,  together  with  a 
sworn  statement  that  the  sum  for  which  said  note  was  given^ 
or  any  part  thereof,  is  due  for  labor  and  material,  giving  in  such 
statement  the  items  of  such  labor  and  material,  and  such  lien 
shall  be  for  the  amount  so  shown  to  be  due,  with  interest  at  the 
rate  8peci6ed  in  said  note.^ 

original  contractor,  within  the  tixty  days  If   the   bnildtng  ia  erected  under  an 

from  the  faroishing  materials  or  perform-  entire  contract  lor  a   specific   sum,  the 

ing  labor,  are  at  the  risk  of  the  owner,  claimant  need  not  file  an  account  with 

Soch  pajment  does  not  absolre  the  owner  items,  bat  may  make  a  single  item  of  the 

from  liability  to   material-men  and  me-  entire  work.    Doolittle  v.  Plena,  16  Neb. 

chanica.    Ballon  v.  Black,  21  Neb.  131,  153,  20  N.  W.  Bep.  116. 

31  N.  W.  Rep.  693, 17  Neb.  389,  23  N.  W.  >  The  word  "commencement"  qnalifiea 

Rep.  3;  Foster  V.  Dohle,  17  Neb.  631,  24  both  "labor"  and  "furnishing,"  and  the 

N.  W.  Rep.  208 ;  Marrener  v.  Paxtoo,  17  material-man's  lien  dates  from  the  time  of 

Keb.  634, 24  N.  W.  Rep.  209.  the  first  delivery.    Courtney  r.  Insurance 

The  contractor  cannot  maintain  a  suit  Ca  49  Fed.  Rep.  309. 

against  the  owner  until  after  the  expira-  *  If  the  cUimant  is  prevented  from  filing 

tion  of  the  sixty  days  within  which  the  the  written  contract,  or  a  copy  of  it,  by 

snb-eontractor  may  file  such  statement,  the  wrongful  act  of  the  parry  for  whom 

HHlsap  V.  Ball,  30  Neb.  728,  46  N.  W.  the  labor  was  performed,  the  claimant 

Rep.  1125.  does  not  thereby  lose  his  lien,  and  parol 

^  Prior  to  the  filing  of  such  affidavit,  evidence  of  the  contents  of  such  contract 

the  mechanic  or  purchaser  of  material  has  may  be  given.    McCormick  v,  Lawton,  3 

no  such  interest  in  the  real  estate  as  Neb.  449. 

would  require  a  relinqoishment  in  writing  ^  As  to  the  snfiKciency  of  the  sworn  state- 
under  the  statute  of  frauds.    White  Lake  ment,  see  Enutaen  v.  Hanson,  28  Neb.  591 , 
Lnmber  Co.  v.  Stone,  19  Neb.  402,  27  N.  44  N.  W.  Rep.  1065. 
W.  Rep.  395. 
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Every  person  holding  any  lien  may  proceed  to  obtiun  a  judg- 
ment for  the  amount  of  his  account  thereon  by  civil  action.  And 
when  any  suit  shall  be  commenced  on  such  accounts  within  the 
time  of  such  lien,  the  lien  shall  continue  until  such  suit  be  finally 
determined  and  satisfied. 

If  the  person  who  may  erect  any  building  be  not  possessed  of 
a  legal,  but  only  of  an  equitable  title  to  the  ground, 
equiubitt  and  the  fact  of  such  defect  of  title  be  made  to  appear  to 
the  court,  the  court  shall  direct  the  officer  to  rent  or  lease 
such  buildings  until  the  rents  or  issues  thereof  shall  pay  and  sat- 
isfy the  several  liens  on  which  judgments  may  be  had  against  the 
same. 

In  all  other  cases,  if  the  property  bound  by  such  lien  will  not 
sell  on  execution,  having  been  once  duly  offered,  the  court  may 
direct  the  officer  to  lease  the  same  in  the  same  manner. 

Any  person  who  shall  hold  a  lien  may,  in  addition  to  the 
Suit  in  remedy  herein  provided  for,  proceed  by  a  petition  in 
cbtoceiy.  chancery,  as  in  other  cases  of  liens,  against  the  owner  or 
owners  of,  and  all  other  persons  interested,  either  as  lien-holders 
or  otherwise,  in  any  such  house,  mill,  or  manufactory,  or  other 
building  or  appurtenance,  in  the  first  section  of  this  statute  men- 
tioned, and  the  lot  or  lots  of  land  on  which  the  same  shall  stand, 
and  obtain  such  final  decree  therein  foe  the  rent  or  sale  thereof 
as  justice  and  equity  may  require,  anything  in  this  statute  to  the 
contrary  notwithstanding.^ 

1214.  Nevada.^  —  Every  person  performing  labor  upon,  or  fur- 
nishing material  of  the  value  of  five  dollars  or  more,  to 

Whoenti-     ,  ,    .        ,  ,  ,  .  .  ' 

tied  to  be  used  in  the  construction,  alteration,  or  repair  of  any 
building  or  other  superstructure,  railroad,  tramway,  toll- 
road,  canal,  water-ditch,  flume,  aqueduct,  or  reservoir,  building, 
bridge,  fence,  or  any  other  structure,  has  a  lien  upon  the  same  for 
the  work  or  labor  done,  or  material  furnished  by  each,  respec- 
tively, whether  done  or  furnished  at  the  instance  of  the  owner  of 
the  building  or  other  improvement,  or  his  agent ;  and  all  miners, 
laborers,  and  others  who  work  or  labor  to  the  amount  of  five  dol- 
lars or  more  in  or  upon  any  mine,  or  upon  any  shaft,  tunnel,  adit,  or 
other  excavation,  designed  or  used  for  the  purpose  of  prosecuting, 

1  As  to  pleadings  in  such  action,  see        ^  G.  S.  1S85,  §§  380S-3S27. 
Hassett  v,  Curtis,  20  Neb.  162,  29  N.  W. 
Kep.  295. 
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draiiiing,  or  working  any  such  mine,  and  all  persons  who  shall 
furnish  any  timber  or  other  material,  of  the  yalae  of  five  dollars 
or  more,  to  be  used  in  or  about  any  such  mine,  whether  done  or 
furnished  at  the  instance  of  the  owner  of  such  mine  or  his  agent, 
shall  have,  and  may  each  respectively  claim  and  hold,  a  lien  upon 
such  mine  for  the  amount  and  value  of  the  work  or  labor  so  per- 
formed or  material  furnished. 

The  liens  provided  for  are  preferred  to  any  lien,  mortgage,  or 
other  incumbrance  which  may  have  attached  subsequent  to  the 
time  when  the  building,  improvement,  or  structure  was 
commenced,  work  done,  or  materials  were  commenced  to  "^"  ^' 
be  furnished ;  also,  to  any  lien,  mortgage,  or  other  incumbrance 
of  which  the  lien-holder  had  no  notice,  and  which  was  unrecorded 
at  the  time  the  building,  improvement,  or  structure  was  com- 
menced, work  done,  or  the  materials  were  commenced  to  be 
furnished. 

Every  original  contractor,  within  sixty  days  after  the  comple- 
tion of  his  contract,  and  every  person  save  the  original  statement 
contractor,  claiming  the  benefit  of  this  chapter,  must,  to  be  filed, 
within  thirty  days  after  the  completion  of  any  building,  improve- 
ment, or  structure,  or  after  the  completion  of  the  alteration  or 
repair  thereof,  or  performance  of  any  labor  in  a  mining  claim, 
file  for  record  with  the  county  recorder  of  the  county  in  which 
the  property,  or  some  part  thereof,  is  situated,  a  claim  containing 
a  statement  of  his  demand,^  after  deducting  all  just  credits  and 
offsets,  with  the  name  of  the  owner,  or  reputed  owner,  if  known, 
and  also  the  name  of  the  person  by  whom  he  was  employed,  or  to 
whom  he  furnished  the  material,  with  a  statement  of  the  terms, 
time  given,  and  conditions  of  his  contract,  and  also  a  description 
of  the  property  to  be  charged  with  the  lien,  sufficient  for  identi- 
fication,^ which  claim  must  be  verified  by  the  oath  of  himself  or 
of  some  other  person. 

No  lien   provided  for  binds  any  building,  mining  claim,  im- 

^  It  is  not  necessary  to  gyre  the  items  of  owner  on  the  priQci{>al  contract  prior  to 

the  acconnL    The  amount  of  the  demand  the  time  within  which  the  law  required 

with  its  nature  and  character  are  enough,  the  notice  of  claim  to  be  filed.    Hunter  v. 

Lonkey  v.  Wells,  16  Nev.  271.  Truckee  Lodge,  14  Nev.  24;  Lonkey  v. 

Under  a  prerions  statute,  on  which  the  Cook,  15  Nev.  58. 

present  statute  is  founded,  it  was  held  ^  What  description  is  sufficient,  Dick- 

that  sah-con tractors  and  material-men  had  son  v.  Corbett,  U  Ner.  277. 
liens  regardless  of  payment  made  by  the 
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proTement,  or  structare,  for  a  longer  period  than  six  months 
Suit  to  After  the  same  has  been  filed,  anless  proceedings  be  com- 
enforce.  menoed  in  a  proper  ooart  within  that  time  to  enforce 
the  same ;  or,  if  a  credit  be  giyen,  then  ninety  days  after  the 
expiration  of  such  credit:  provided,  nevertheless,  that  if  there 
are  other  claims  outstanding  against  the  property,  no  time  or 
credit  shall  be  given  upon  the  lien  after  the  expiration  of  tbe 
six  months  in  which  proceedings  are  required  to  be  commenced 
which  will  tend  to  delay  or  postpone  the  collection  of  other  claims 
or  incumbrances  against  the  property ;  but  no  lien  continues  in 
force  for  a  longer  time  than  two  years  from  the  time  the  work  is 
completed  by  any  agreement  to  give  credit. 

In  every  case  in  which  different  liens  are  asserted  against  any 
Jadgment    property,  the  court,  in  the  judgment,  must  declare  the 

f«nkof ™  ^'^^  ^'  ®*^  ^^®^  ^^  ^^*"  ^^  liens,  which  shall  be  in 
lien.  the  following  order,  viz. :  First.  All  persons  other  than 

the  original  contractors  and  sub-contractors.  Second.  The  sab- 
contractors.  Third.  The  original  contractors.  And  the  proceeds 
of  the  sale  of  the  property  must  be  applied  to  each  lien  or  dass 
of  liens. 

Any  number  of  persons  claiming  liens  may  join  in  the  same 

Joint  action  ;  and  when  separate  actions  are  commenced,  the 

acUon.        court  may  consolidate  them.     The  court  may  also  allow, 

as  part  of  the  costs,  the  moneys  paid  for  filing  and  recording  the  lien. 

On  ascertaining  the  whole  amount  of  said  liens  with  ix^ich 

the  said  premises  are  justly  chargeable,  the  court  shall 

cause  said  premises  to  be  sold  in  satisfaction  of  said 

liens  and  costs,  including  costs  of  suit. 

1216.  New  Hampshire.^  —  If  any  person  shall  by  himself  or 
others  perform  labor,  or  furnish  materials  to  the  amount 
tied  to  of  fifteen  dollars  or  more,  for  erecting,  altering,  or  re- 
pairing a  house  or  other  buildings  or  appurtenances,  by 
virtue  of  a  contract  with  the  owner  thereof,  he  shall  have  a  lien 
thereon,  and  on  any  right  of  the  owner  to  the  lot  of  land  on 
which  said  house,  building,  or  appurtenances  stand. 

Such  lien  shall  continue  for  ninety  days  after  the  services  are 
.    .      performed  or  the  materials  or  snppUes  are  furnished, 
*  unless  payment  therefor  is  previously  made,  and  shall 
take  precedence  of  all  prior  claims  except  liens  for  taxes. 

1  G.  L.  1878,  ch.  189,  §S  ll-M. 
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If  a  person  shall,  by  himself  or  others,  perforin  labor  or  fur- 
nish materials  to  the  amoant  of  fifteen  dollars  or  more  Sub-eon- 
for  any  of  the  purposes  above  specified,  by  virtue  of  a  n'Jj^'^to 
contract  with  an  agent,  contractor,  or  sub-contractor  of  owner, 
the  owner,  by  giving  notice  in  writing  to  the  said  owner,  or  to 
the  person  having  the  charge  of  said  property,  he  shall  have  the 
same  lien  as  above,  provided  he  gave  notice  in  writing  to  the 
owner,  or  to  the  person  having  charge  of  the  property,  that  he 
should  claim  such  lien  before  performing  the  labor  or  furnishing 
the  materials  for  which  it  is  claimed.^ 

Any  person  giving  notice  as  provided  shall,  as  often  as  once 
in  thirty  days,  furnish  to  the  owner,  or  person  having  Account  to 
charge  of  the  property,  an  account  in  writing  of  the  owner. 
labor  performed  or  materials  furnished  during  the  thirty  days ; 
and  the  owner  or  person  in  charge  shall  retain  a  sufficient  sum  of 
money  to  pay  such  claim,  and  shall  not  be  liable  to  the  agent, 
contractor,  or  sub-contractor  therefor,  unless  the  agent,  contractor, 
or  sub-contractor  shall  first  pay  it. 

Any  such  lien  may  be  secured  by  attachment  of  the  property 
upon  which  it  exists  at  any  time  while  the  lien  oontin-    .  ^^^. 
ues,  the  writ  and  return  thereon  distinctly  expressing  ment  to 
that  purpose;  and  such  attachment  shall  have  prece- 
dence of  all  other  attachments  made  after  such  lien  accrued,  un- 
less founded  on  a  prior  lien.^ 

1216.  New  Jersey.^ — Every  building  is  liable  for  the  pay- 

1  A  Bub-contractor  who  neglect!  to  give  nished  under  an  entire  contract,  the  a^ 

notice  in  writing  to  the  owner  that  he  tachment  may  be  made  within  ninety  days 

claims  a  lien  can  acquire  no  lien.    East-  from  the  time  the  last  work  was  performed 

man  v.  Kewmao,  59  N.  H.  581.  or  the  last  materials  famished.    Pike  v, 

s  If  the  lien-holder  without  any  fraud.  Scott,  60  N.  H.  469;  Calef  v.  Brinley,  58 

olent  intent  obtains  a  judgment  for  a  daim  N.  H.  90. 

for  a  small  amount  for  which  he  had  no  It  is  not  necessary  to  allege  in  the  suit 
right  of  lien,  the  judgment  should  be  Ta-  brought  to  secure  the  lien,  that  the  mate- 
cated  and  a  new  judgment  entered  for  the  rials  were  furnished  by  rirtue  of  aeon- 
proper  amount.  The  lien  is  not  forfeited  tract  with  the  owner.  It  is  enough  if  it 
by  reason  of  such  error.  Cheshire  ProT-  appear  from  the  writ  and  return  that  the 
ident  Inst,  v.  Stone,  52  N.  H.  365.  If  the  purpose  is  to  secure  and  preserve  the 
amount  had  been  fraudulently  included  in  plaintiff's  lien.  Pike  v.  Scott,  60  N.  H. 
the  judgment,  the  whole  judgment  would  469. 

have  been  vitiated,  and  subsequent  liens  *  Kerision  1877,  p.  668,  §§  1-11;  Laws 

would  take  priority.    Per  Smith,  J.  1892,  eh.  223.   For  proceediags  to  enforce 

The  judgment  is  uirsm.    Sly  v.  Pftttee,  lien,  see  §§  18-27;  Laws  1883,  ch.  14, 

5S  N.  H.  102.  Supp.  to  Rev.  1886,  p.  454. 

For  labor  performed  and  materials  for-  The  lien  extends  to  legal  estates  and  in- 
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ment  of  any  debt  contracted  and  owing  to  any  person  {or  labor 
^  performed  or  materials  furnished  for  the  erectioD,  cod- 

iiubjectto     struction,  or  alteration  thereof,  which  debt  is  a  lien  on 

1* 

such  building  and  on  the  land  whereon  it  stands,  inclad- 
ing  the  lot  or  curtilage  whereon  the  same  is  erected.^ 

When  any  building  is  erected  or  altered  in  whole  or  in  part  by 

contract  in  writing,  such  building,  and  the  land  whereon 
contract       it  stands,  shall  be  liable  to  the  contractor  alone  for  work 

done  or  materials  furnished  in  pursuance  of  such  con- 
tract :  provided,  such  contract,  or  a  duplicate  (hereof,  be  filed  in  the 
office  of  the  clerk  of  the  county  in  which  such  building  is  situate.^ 

terestB  only,  and  does  not  embrace  equi-  owner,  and  where  the  means  of  designa- 

table  estates  or  interests.    Dalrjmple  v.  tion  bj  map  do  not  exist.   Gerard  v.  Bircb, 

Ramsey,  45  N.  J.  Eq. 494, 18  Atl.  Rep.  105.  28  N.  J.  £q.  817.    The  jadgment  as  totke 

For  statute  giving  mechanics  and  others  extent  of  the  curtilage  is  eonclosiTe  in  a 

working  on  public  improvements,  or  fur-  coUateral  proceeding.     Gerard  v.  Birch, 

nishing  materials  for  public  improvements  28  N.  J.  £q.  317 ;  Jacobus  v.  Mut  Benefit 

in  cities,  towns,  townships,  or  other  mn-  L.  Ins.  Co.  27  N.  J.  £q.  604. 
nicipalities,  a  lien  upon  public  monejs        Prior  to  1883  the  lien  law  did  not  applj 

thereof,  see  Laws  1892,  ch.  282.  to  alterations  of  a  building.     Combs  v. 

^  The  lien  extends  to  all  docks,  wharves,  Lippincott,  35  N.  J.  L.  481 ;  Whitenick  v. 

and  piers  erected  upon  anj  navigable  river,  Noe,  11  N.  J.  Eq.  321,  413. 
and  to  the  lots  in  front  of  the  same,  for       3  jf  the  contract  refera  to  specifications, 

work  done  or  materials  furnished  for  or  these  should  be  filed,  if  they  are  necessarr 

about  the  erection  or  filling-in  of  the  same,  to  show  what  labor  is  to  be  performed,  or 

Rev.  1877,  p. 670,  §  10.    Otherwise  before  what  materials  are  to  bo  famished;  bot 

this  amendment  in  1871.    Coddiugton  v.  if  the  contract  provides  for  doing  all  the 

Dry  Dock  Co.  31  N.  J.  L.  477.  work  and  furnishing  all  the  materials,  it 

The  curtilage  or  lot  on  which  a  building  ia  uot  necessary  to  file  the  specifications, 
is  erected,  when  not  inclosed,  shall  be  such  Babbitt  v.  Condon,  27  N.  J.  L.  154 ;  Ayres 
tract  as  is  usually  known  as  a  building  lot,  v.  Revere,  25  N.  J.  L.  474 ;  Budd  v.  Lnckr, 
as  laid  down  on  any  map  made  for  the  28  N.  J.  L.  484.  If,  after  the  completion 
sale  of  it,  or  on  file,  or,  if  there  be  no  map,  of  the  building  and  the  filing  of  the  con- 
such  lot  may  be  designated  by  the  claim-  tract,  the  owner  in  good  faith  conveys  the 
ant;  but  in  no  case  shall  it  exceed  half  an  premises  to  the  contractor,  the  lien  is  ex- 
acre,  or  include  any  building  not  used  or  tinguished,  and  a  material-man  has  no 
intended  to  be  used  with  the  building  for  right  of  lien.  Scudder  o.  Harden,  31  N. 
which  the  lien  is  claimed.     Rev.   1877,  J.  £q.  503. 

p.  671,  §  17.    See,  also,  as  to  the  extent        The  contract  must  be  a  real,  not  a  ficti- 

of  the  curtilage,  Derrickson  v.  Edwards,  tious  one.    Young  v,  Wilson,  44  N.  J.  U 

29  N.  J.  L.  468,  80  Am.  Dec.  220,  which  157.    The  filing  of  the  written  contract 

was  decided  before  the  above  provision  was  only  protects  the  building  from  liens  for 

enacted  in  1863.    James  v.  Van  Horn,  30  work  or  materials  furnished  to  the  oon- 

N.  J.  L.  353.  tractor.    If  the  owner  orders  materials  or 

The  limitation  of  the  curtilage  to  half  employs  mechanics  on  hia  own  account,  a 

an  acre  applies  to  the  case  when  there  has  lien  attaches  for  the  same.    Mechanics' 

been  no  designation  of  the  curtilage  by  the  Mutual  Loan  Association  v.  Albertson,  23 
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At  the  time  of  the  making  of  the  payment  of  the  price  stipulated 
and  agreed  to  be  paid  therein,  and  every  instalment  thereof,  the 
ooDtractor  shall  produce  and  deliver  to  the  owner  of  such  build- 
ing the  release  of  all  persons  who  may  then  have  furnished  mate- 
rials used  in  the  erection  of  such  buildiug,  and  of  all  journeymen 
and  laborers  employed  in  the  erecting  or  construction  thereof,  and 
who  have  not  been  fully  paid  and  satisfied  at  the  date  of  such  re- 
lease, releasing  their  lien  on  such  building  and  on  the  said  land 
whereon  it  stands,  including  the  said  lot  or  curtilage  whereon  the 
same  is  erected,  for  the  payment  of  any  debt  contracted  and 
owing  to  them  for  labor  then  performed  or  materials  furnished  for 
the  erection  and  construction  of  such  building,  which  release  shall 
have  thereto  annexed  an  affidavit  made  and  subscribed  by  such 
contractor  that  no  person  or  persons,  other  than  those  named  in 
said  release,  have  any  lien  upon  such  building  or  lands  by  reason 
of  work  done  or  materials  furnished  for  the  erection  and  construc- 
tion of  such  building  ;  and  any  payment  made  upon  the  presenta- 
tion of  such  release  and  affidavit  shall  be  a  full  and  complete  bar 
to  any  and  all  claims  for  work  done  or  materials  furnished  prior 
to  the  date  of  such  release,  except  as  to  any  person  not  mentioned 
in  such  release  who  may,  prior  to  the  making  of  any  such  pay- 
ment, have  given  notice  in  writing  to  the  owner  that  he  has  or 
is  about  to  do  work  or  furnish  materials  for  such  building.^ 

N.  J.  Eq.  318.    See  farther,  as  to  effect  of  the  whole  or  part  of  the  contract  filed,  and 

ibis  proriBioD,  Van  Felt  r.  Hartough,  SI  makes  another  instead,  or  enters  into  a 

N.  J.  L.  331.  farther  contract  requiring  additional  work 

The  right  of  a  laborer  or  material-man  or  materials,  he  places  himself  outside  of 
to  sae  the  owner  exists  only  in  those  cases  the  protection  of  the  statute  to  the  extent 
where  the  building  is  erected  bj  contract  of  the  changes  made.  Willetts  v.  Earl  (N. 
which,  or  a  duplicate  of  which,  has  been  J.),  21  Atl.  Kep.  327. 
filed  in  the  county  clerk's  office.  Sum-  ^  Laws  1890,  p.  479.  Under  this  pro- 
merman  V.  Knowles,  33  N.  J.  L.  202.  vision,  if  the  contract  is  daly  filed,  no  lien 
When  the  claim  is  disputed  by  the  owner  he  except  to  the  contractor  can  attach  to  the 
shonld  obtain  a  judgment  upon  it  against  building ;  nor  can  a  lien  claim  be  legally 
the  contractor  before  bringing  suit  against  filed  for  work  done  and  materials  furnished 
the  owner.  Reeve  v.  Elmendorf,  38  N.  J.  in  the  execution  of  snch  contract  work,  so 
L.  125.  long  as  the  owner  does  not  make  a  pay- 

The  filing  of  a  contract  for  the  erection  ment  to  the  contractor  without  the  releases 

of  a  building,  made  by  the  owner  in  the  required  by  the  act.    If  the  owner  makes 

name  of  an  agent  merely,  and  not  disclos-  payment  to  the  contractor  without  releases, 

ing  the  owner's  name,  will  not  protect  the  then  the  laborer  or  material-man  may  pur- 

bailding  from  liens.    Willetts  v.  Earl  (N.  sue  his  remedy  by  filing  his  lien  claim. 

<^<)»  21  Atl.  Rep.  327.  The  burden  is  on  the  laborer  or  material- 

If  the  owner  of  the  building  abrogates  man  to  show  that  payment  has  been  made 
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Whenever  any  master  workman  or  contractor  shall,  upon  de- 
Koticeto  in&Q<l9  refuse  to  pay  any  person  who  may  have  far* 
owner.  nished  materiab  used  in  the  erection  of  any  such  hoose 
or  other  building,  or  any  journeyman  or  laborer  employed  bj 
him,  it  shall  be  the  duty  of  such  person  to  give  notice  in  writing 
to  the  owner  of  such  building  of  such  refusal,  and  of  the  amount 
due  to  him  so  demanded ;  ^  and  the  owner  is  thereupon  author- 
by  the  owner  to  the  contractor,  and  then  A  person  to  be  entitled  to  the  nmedj 
the  owner,  to  bar  the  lien,  must  show  that  given  by  this  section  mnet,  I.  Be  a  cied- 
he  has  taken  the  releases.  If  no  payment  itor  whose  debt  was  contracted  for  work 
has  been  made,  the  remedy  of  the  laborer  done  to  the  building  erected  by  the  ood- 
or  material-man  is  to  gire  notice  to  the  tractor  for  the  owner,  or  for  material  f nr- 
owner  as  provided.  Anderson  Lumber  Co.  nished  for  the  building.  2.  He  must  be  a 
V.  Friedlander  (N.  J.),  24  Atl.  Rep.  434.  creditor  whose  debt  is  doe.    Before  a  work- 

^  Under  this  act,  two  distinct  remedies  man  or  material-man  can  notify  the  owner 
are  afforded  a  laborer  or  material-man  ;  of  his  claim,  he  must  put  the  contractor  in 
one  of  which  may  be  pursued  where  there  fault.    8.  There  must  be  a  demand  and 
is  no  contract,  or  a  contract  and  no  filing,  refusal,  and  the  demand  must  be  for  such 
and  the  other  when  there  is  such  a  con-  an  amount  as  the  creditor  is  entitled  to  be 
tract  and  filing.    The  pursuit  of  the  first  paid  at  once.    Kirtland  r.  Moore,  40  N.  J. 
remedy  inrolves  the  taking  of  buildings ;  £q.  106,  109, 2  Atl.  Rep.  269 ;  Williams  r. 
and  when  the  buildings  are  those  of  a  mu-  Bradford  (N.  J.),  21  Atl.  Rep.  831. 
nicipal  corporation,  a  fundamental  rule  of  In  a  case  where  the  statutory  requisites 
public  policy  compels  the  courts  to  arrest  exist,  notice,  given  according  to  the  stat- 
the  proceeding  before  the  buildings  are  ute,  works  an  assignment,  pro  tonto,  to  the 
touched.    The  sec-ond  remedy  may  be  pur-  workman  or  material-man,  of  the  right  of 
sued  without  contravening  any  principle  the  contractor  against  the  owner.    Car- 
of  public  policy.    It  places  no  lien  upon  lisle  v.  Knapp,  51  N.  J.  L.  829,  17  Atl. 
the  public  buildings,  and  does  not  affect  Rep.  633;  Wightman  v.  Brenner, 26  N.J. 
them  in  the  slightest  degree.    It  merely  £q.  489.    Upon  notice  given,  the  work- 
works  an  assignment  pro  tanto  of  the  debt  man  or  material-man,  to  the  extent  of  his 
due  by  the  owner  to  the  contractor.    Each  demand,  takes  the  place  of  the  eon  tractor, 
remedy  is  dependent  upon  the  existence  Reeve  p.  Elmendorf,  38  N.  J.  L.  125.   Bat 
of  a  distinct  state  of  facts.  if,  when  the  notice  is  served  on  the  owner, 

If  one  state  of  facts  exists,  the  statute  there  is  nothing  owing  to  the  contractor 

says  the  laborer  or  material-man  may  have  and  he  is  without  right  against  the  owner, 

his  lien.    If  another  state  of  facts  exists,  the  notice  is  without  legal  effect    Ciaig 

he  may  have  his  action  against  the  owner,  v.  Smith,  87  N.  J.  L.  549.    The  test  is 

Frank  v.  Chosen  Freeholders  of  Hudson,  whether  a  suit  fbr  the  money  demanded 

89  N.  J.  L.  847,  350,  per  Reed,  J.  will  lie    by  the  contractor  against   the 

The  persons  intended  to  be  benefited  by  owner ;  if  it  will  not,  the  owner  is  liable 

the  section  are  the  persons  who  have  the  to  a  suit  by  the  workman  or  material-man. 

right  to  demand  payment  from  that  con-  Reeve  v.  Elmendorf,  38  N.  J.  L.  185 ; 

tractor  with  whom  the  owner  has  an  ao-  Kirtland  v.  Moore,  40  N.  J.  £q.  106 ; 

count.    This  section  does  not  afford   a  Craig  v.  Smith,  37  N.  J.  L.  549. 

remedy  for  one  who  has  sold  and  delivered  The  notice  creates  a  lien  on  the  debt,  in- 

materials  used  in  a  building  by  a  sub-con-  stead  of  a  lien  on  the  building.    Superin- 

tractor.    Carlisle  v.  Knapp,  51  N.  J.  L.  tendent  of  Pnblic  Schools  v.  Heath,  15  N. 

829,  17  AU.  Rep.  633.  J.  £q.  22,  25.    The  notice  gives  a  light  of 
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ized  to  retain  the  amoant  so  dae,  out  of  the  amount  owing  by 
him  to  such  master  workman  or  contractor,  giving  him  written 
notice  of  such  notice  and  demand ;  and  if  the  same  be  not  paid 
or  settled  by  said  master  workman  or  contractor,  such  owner,  on 
being  satisfied  of  the  correctness  of  such  demand,  shall  pay  the 
same,  and  the  receipt  of  such  journeyman,  laborer,  or  material- 
man for  the  same  shall  entitle  such  owner  to  an  allowance  there- 
for, in  the  settlement  of  accounts  between  him  and  such  master 
workman  or  contractor,  as  so  much  paid  on  account. 

When  any  building  shall  be  erected  by  a  tenant  or  other  person 
than  the  owner  of  the  land,  then  only  the  building  and  the  estate 
of  such  tenant  or  other  person  so  erecting  such  building  shall  be 
subject  to  the  lien  created  by  this  act  and  the  other  provisions 
thereof,  unless  such  building  be  erected  by  the  consent  of  the 
owner  of  such  lands  in  writing,  which  writing  may  be  acknow- 
ledged or  proved  and  recorded  as  deeds  are,  and,  when  so  acknow- 
ledged or  proved  and  recorded,  the  record  thereof  and  copies  of 
the  same,  duly  certified,  shall  be  evidence  in  like  manner. 

Any  addition  erected  to  a  former  building,  and  any  fixed  ma- 
chinery or  gearing,^  or  other  fixtures  for  manufacturing 
purposes,  shall  be  considered  a  building  for  the  purposes  and  fix- 
of  this  act.' 

action  againtt  the  owner.    Wightman  v.  The   amoant  demanded  must  he  the 

Brenner,  26  N.  J.  Eq.  489.    It  makes  it  amount  dae.    If  the  amoant  he  exa^ger- 

the  owner's  doty  to  retain  both  moneys  ated  by  including  items  for  which  no  lien 

due  and  to  grow  due  to  the  contractor,  is  giren,  the  whole  claim  is  impaired. 

Budd  V.  Trustees,  51  N.  J.  L.  36,  16  Atl.  McPherson  v,  Walton,  42  N.  J.  £q.  28S, 

Rep.  194 ;  Mayer  v,  Mntchler,  50  N.  J.  L.  11  Atl.  Rep.  21 ;  Reeve  v.  Elmendorf,  38 

162,  IS  AtL  Rep.  620.  N.  J.  L.  125.    As  the  amount  claimed  is 

The  workman  or  material-man  also  ac-  to  be  retained  by  the  owner,  it  would  be 

quires  a  right  to  the  debt  due  the  contrac-  unjust  to  allow  more  to  be  diumed  than  is 

tor,  which  a  court  of  equity  may  enforce  justly  due.    Reere  v,  Elmendorf,  38  N.  J. 

by  staying  the  collection  of  a  judgment  L.  125.    A  notice  claiming  more  than  is 

recorered  by   the  contractor  against  the  due  is  defective,  and  the  claimant  has  no 

owner.    Wightman  v.  Brenner,  26  K.  J.  right  to  proceed  under  the  statute  against 

£q.  489.  the  owner  for  the  amount  due  him  by  the 

A  notice  by  a  firm  of  its  daim,  signed  contractor.    McPherson  v.  Walton,  42  N. 

in  the  presence  and  by  authority   of  the  J.  Eq.  282. 

film,  though  not  individually  by  one  of  its  ^  '*  Fixed  machinery."  —  The  purpose 

memben,  is  sufficient  compliance  with  the  of  the  statute   is  to  afford  mechanics  a 

sutute.    Williams  r.  Bradford  (N.  J.),  21  lien  upon  machinery  of  which  they  cannot 

AtL  Rep.  331.  have  such  possession  as  would  give  them 

*  The  words  "  fixtures  for  manofacturing  purposes "  are  construed  to  include 
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The  lien  extends  to  all  buildings,  and  to  the  lots  of  land 
„     .  whereon  the  same  are  erected,  for  all  debts  contracted 

Repairs.  ,  , 

by  the  owner  thereof,  or  with  his  consent  in  writing, 
for  work  done  or  materials  furnished  for  or  about  the  repairing 
of  such  buildings :  provided,  that  said  lien  shall  not  be  valid 
against  a  bond  fide  purchaser  or  mortgagee  before  said  lien  is 
filed  in  the  office  of  the  clerk  of  the  county. 

Every  person  intending  to  claim  a  lien  upon  any  building 
Claim  to  or  lands  shall  within  one  year  after  the  labor  is  per- 
be  filed.  formed,  or  the  materials  furnished,  for  which  such  lien 
is  claimed,  file  his  claim  in  the  office  of  the  clerk  of  the  county 
where  such  building  is  situate,  which  claim  shall  contain  these 
matters :  ^  1.  A  description  of  the  building  and  of  the  lot  or  car- 
tilage upon  which  the  lien  is  claimed,  and  of  its  situation  suf- 
ficient to  identify  the  same.  2.  The  name  of  the  owner  or 
owners  of  the  land  or  of  the  estate  therein  on  which  the  lien  is 
claimed.  S.  The  name  of  the  person  who  contracted  the  debt, 
or  for  whom  or  at  whose  request  the  labor  was  performed,  or  the 

a  lien  by  the  common  law.    The  statutory  resoWed  as  to  hold  the  machinery  to  be 

lien  is  confined  to  *'  fixed   machinery."  also  subject  to  lien  under  the  statute.   In 

With  this  purpose  of  the  statute  in  view,  other  words,  in  such  cases  donbts  shoald 

it  follows  that,  where  machinery  is  of  such  be  resolved  against    the    statutory  lien, 

a  character  that  the  common  law  lien  may  Griggs  v.  Stone  (N.  J.),  18  Atl.  Rep.  1094, 

be  had  upon  it,  doubts  should  not  be  so  per  McGill,  Ch. 

any  building,  erection,  or  construction,  of  A  piazza  is  an  addition  within  the  metin 
whatever  description,  attached  or  annexed,  ing  of  the  above  provision.  Whitensck 
or  intended  to  be  attached  or  annexed,  to  v,  Noe,  II  N.  J.  £q.  321,  413.  Bat  fold- 
any  land  or  tenement,  and  designed  to  be  ing  doors  are  not.  Whitenack  v.  Noe,  11 
used  in  the  building  or  repairing  of  ves-  N.  J.  £q.  321,  413. 
sels,  whether  the  same  be  permanently  at-  The  lien  extends  to  aU  mills  and  man- 
tached  to  the  freehold,  or  so  built  as  to  ufactorles  of  whatever  description,  and  to 
be  removed  from  place  to  place  and  only  the  lots  of  land  or  curtilages  whereon  the 
temporarily  attached  to  the  land,  and  same  are  erected,  for  all  debts  contracted 
whether  the  same  be  intended  and  de-  by  the  owner  thereof,  or  by  any  other  per- 
signed  for  use  on  land  or  water.  Rev.  son  with  the  consent  of  such  owner  in 
1877,  p.  669,  §  6.  writing,  for  work  done  or  materials  far- 
Fixtures  for  manufacturing  purposes,  nished  for  or  about  the  repairing  of  anj 
aside  from  this  provision,  are  fixtures  pat  fixed  machinery  or  gearing,  or  other  fix- 
into  an  existing  building.  Fixtures  for  turcs  for  manufacturing  purposes  on  tha 
agricultural  purposes  are  not  included;  nor  same.  Rev.  1877,  p.  669,  §  7. 
fixtures  in  building  in  which  no  manufac-  ^  As  to  the  requirements  to  be  observed 
tures  are  carried  on.  Under  the  original  in  the  claim  filed,  see  Edwards  v.  Derrick- 
statute  a  dry  dock  was  not  a  fixture.  Cod-  son,  28  N.  J.  L.  39 ;  Williamson  v.  N.  J. 
dington  v.  Dry  Dock  Co.  31  N.  J.  L.  Southern  R'y  Co.  28  N.  J.  Eq.  277 ;  Bay- 
477.  mond  v.  Post,  25  N.  J.  Eq.  447. 
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materials  famished,  for  which  such  lien  is  claimed^  who  shall  be 
deemed  the  bnilder.  4.  A  bill  of  particulars  exhibiting  the 
amount  and  kind  of  labor  performed,  and  of  materials  furnished, 
and  the  prices  at  which  and  times  when  the  same  was  performed 
and  furnished,^  and  giving  credit  for  all  the  payments  made 
thereupon,  and  the  deductions  that  ought  to  be  made  therefrom, 
and  exhibiting  the  balance  justly  due  to  such  claimant;  which 
statement,  when  the  work  or  materials  or  both  are  furnished  by 
contract,  need  not  state  the  particulars  of  such  labor  or  mate- 
rials, further  than  by  stating  generally  that  certain  work  therein 
stated  was  done  by  contract  at  a  price  mentioned  ;  and  such  bill 
of  particulars  and  statements  shall  be  verified  by  the  oath  of  the 
claimant,  or  his  agent  in  said  matter,  setting  forth  that  the  same 
is  for  labor  done  or  materials  furnished  in  the  erection  of  the 
building  in  such  claim  described,  at  the  times  therein  specified, 
and  that  the  amount  as  claimed  therein  is  justly  due ;  and  when 
such  claim  shall  not  be  filed  in  the  manner  or  within  the  time 
aforesaid,  or  if  the  bill  of  particulars  shall  contain  any  wilful  or 
fraudulent  misstatement  of  the  matters  directed  to  be  inserted 
therein,  the  building  or  lands  shall  be  free  from  all  lien  for  the 
matters  in  such  claim. 

No  debt  shall  be  a  lien   unless  such  claim  is  filed  within  one 
year  from  the  furnishing  the  materials    or  performing 
the  labor  for  which  such  debt  is  due,  and  such  part  of  claim  to 
any  claim  filed  as  may  be  for  work  or  materials  fur- 
nished more  than   one  year  before  the  filing  of  the  same  shall 
not  be  recovered  against  the  building  or  land  ;  nor  shall  any  lien 
be  enforced  unless  the  summons  in   the  suit   for  that   -,^ 

When  salt 

purpose  shall  be  issued  within  one  year  from  the  date   to  be  be- 
of  the  last  work  done  or  materials  furnished  in  such 
claim  ;  ^  and  the  time  of  issuing  such  summons  shall  be  indorsed 
on  the  claim  by  the  clerk  upon  the  sealing  thereof;^  and  if  no 
Buch  entry  be  made  within  one  year  from  such  last  date,  such 

^  The  dates  are  material.  A  statement  lien  is  diflcharged  by  failure  to  compl/ 
tliat  tbe  labor  was  performed  or  the  mate-  with  it.  The  powers  of  amendment  con- 
rials  famifibed  between  two  dates  is  insnf-  ferred  by  the  act  do  not  enable  them  to 
fident.  Associates  v,  Davison,  29  N.  J.  restore  the  lien  when  it  has  been  dis- 
L.  415.  charged  by  non-compliance  with  this  man- 

<  Bement  v.  Trenton  Locomotive  Co.  date.    Wheeler  v.  Almond,  46  N.  J.  L. 

31  N.  J.  L.  346,  32  N.  J.  L.  513.  161. 

*  This  provision  is  mandatory,  and  the 
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lien  shall  be  discharged :  ^  provided  that  the  time  in  which  soch 
lien  may  be  enforced  by  summons  may  be  extended  for  any  far- 
ther period  not  exceeding  one  year  by  a  written  agreement  for 
that  purpose,  signed  by  said  land-owner  and  said  claimant,  and 
annexed  to  said  claim  on  file  before  such  time  herein  limited 
therefor  shall  have  expired;  and  any  claimant  upon  receiving 
written  notice  from  the  owner  of  the  land  or  buildings,  requiring 
him  to  commence  suit  on  such  claim  within  thirty  days  from  the 
receipt  of  such  notice,  shall  only  enforce  such  lien  by  suit  to  be 
commenced  within  said  thirty  days.^ 

1217.    New  Mexioo  Territory.*  —  Every  person  performing 

labor  upon,  or  furnishing  materials  to  be  ased  in  the 
tied  to         construction,  alteration,  or  repair  of,  any  mining  claim, 

building,  wharf,  bridge,  ditch,  flume,  tunnel,  fence,  ma- 
chinery, railroad,  wagon  road,  or  aqueduct,  to  create  hydraulic 
power,  or  any  other  structure,  or  who  performs  labor  in  any  min- 
ing claim,  has  a  lien  upon  the  same  for  the  work  or  labor  done  or 
materials  furnished  by  each  respectively,  whether  done  or  far- 
nished  at  the  instance  of  the  owner  of  the  building  or  other  im- 
provement, or  his  agent;  and  every  contractor,  sub-contractor, 
architect,  builder,  or  other  person  having  charge  of  any  mining, 
or  of  the  construction,  alteration,  or  repair,  either  in  whole  or  in 
part,  of  any  building  or  other  improvement,  as  aforesaid,  shall 
be  held  to  be  the  agent  of  the  owner  for  the  purposes  of  this 
act.* 

^  If  the  service  of  the  snmmoiiB  was  As  to  practice,  see  James  v.  Van  Hon, 

defective,  a  new  summons  may  he  iisaed  89  N.  J.  L.  353 ;  Kline  v.  Cotter,  84  K.  J. 

more  than  a  year  from  the  date  of  the  £q.  829 ;  Hall  v,  Spanlding^  40  N.  J.  L 

last  work  done  or  materials  furnished.  166.    See,  also,  Laws  1884,  p.  260 ;  Snpp. 

Mutual  Benefit  L.  Ins.  Co.  v.  Rowand,  26  to  Rev.  1886,  p.  456. 

N.  J.  Eq.  889.  As  to  amendment,  see  §  14  of  the  act ; 

^  The  lien  is  in  nowise  waived,  merged,  James  v.  Van  Horn,  89  N.  J.  L.  S5S; 

or  impaired  by  the  recovery  of  any  judg-  Vreeland  v.  Bramhall,  89  N.  J.  L.  1 ; 

ment  for  the  moneys  due  for  such  labor  or  Vreeland  v.  Boyle,  37  N.  J.  L.  346 ;  Bartr 

materials ;  and  such  lien  may  be  enfoit^ed  ley  v.  Smith,  48  N.  J.  L.  821. 

by  levy  and  sale  under  execution  upon  '  Comp.  Laws  1884,  §§  1519-1535. 

such  judgment    Laws  1885,  ch.  15.  *  Any  person  who,  at  the  request  of 

As  to  parties  to  suit,  see  Laws  1884,  ch.  the  owner  of  any  lot  in  any  incorporated 

175.  city  or  town,  grades,  fills  in,  or  otherwise 

As  to    pleadings,  see    Coddington   v.  improves  the  same,  or  the  street  in  front 

Beebe,  29  N.  J.  L.  550 ;  Washbam  v.  of  or  adjoining  the  same,  has  a  lien  opon 

Burns,  34  N.  J.  L.   18  ;  Cornell  v.  Mat-  such  lot  for  his  work  done  and  materials 

thews,  27  N.  J.  L.  522 ;  Summerman  v,  furnished.    Comp.  Laws  1884,  §  1520. 
Knowles,  33  N.  J.  L.  202. 
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The  land  upon  which  any  building,  improyement,  or  structure 
is  constructed,  together  with  a  convenient  space  about  ^^^^y 
the  same,  or  so  much  as  may  be  required  for  the  con-  covered. 
venient  use  and  occupation  thereof,  to  be  determined  by  the 
court  on  rendering  judgment,  is  also  subject  to  the  lien,  if  at  the 
commencement  of  the  work,  or  of  the  furnishing  of  the  mate- 
rials for  the  same,  the  Lmd  belonged  to  the  person  who  caused 
said  building,  improrement,  or  structure  to  be  constructed,  al- 
tered, or  repaired  ;  but  if  such  person  owned  less  than  a  fee  sim- 
ple estate  in  such  land,  then  only  his  interest  therein  is  subject 
to  such  lien. 

The  liens  proyided  for  are  preferred  to  any  lien,  mortgage,  or 
other  incumbrance  which  may  have  attached  subsequent  .  . 
to  the  time  when  the  building,  improvement,  or  struc- 
ture was  commenced,  work  done,  or  materials  were  commenced 
to  be  famished ;  also  to  any  lien,  mortgage,  or  other  incumbrance 
of  which  the  lien-holder  had  no  notice,  and  which  was  unre- 
corded at  the  time  the  building,  improvement,  or  structure  was 
commenced,  work  d(me,  or  the  materials  were  commenced  to  be 
furnished. 

-  Every  original  contractor,  within  ninety  days  after  the  com- 
pletion of  his  contract,  and  every  person  save  the  origi-  q|^.^  ^^ 
nal  contractor,  claiming  the  benefit  of  this  act,  must,  ^  ^i^- 
within  sixty  days  after  the  completion  of  any  building,  improve- 
ment, or  structure,  or  after  the  completion  of  the  alteration  or 
repair  thereof,  or  the  performance  of  any  labor  in  a  mining  claim, 
file  for  record  with  the  county  recorder  of  the  county  a  claim 
containing  a  statement  of  hiB  demands,  after  deducting  all  just 
credit  and  offset,  with  the  name  of  the  owner  or  reputed  owner 
if  known,  and  also  the  name  of  the  person  by  whom  he  was  em- 
ployed, or  to  whom  he  furnished  the  materials,  with  a  statement 
of  the  terms,  time  given,  and  conditions  of  his  contract,  and  also 
a  description  of  the  property  to  be  charged  with  the  lien,  suffi- 
cient for  identification,  which  claim  must  be  verified  by  the  oath 
of  himself  or  of  some  other  person. 

No  lien  provided  for  in  this  act  binds  any  building,  mining 
claim,  improvement,  or  structure  for  a  longer  period  goi^to 
than  one  year  after  the  same  has  been  filed,  unless  pro-  «n<oroe* 
ceedings  be  commenced  in  a  proper  court  within  that  time  to 
enforce  the  same ;  or,  if  a  credit  be  given,  then  six  months  after 
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the  expiration  of  such  credit ;  but  no  lien  continues  in  force  for 
a  longer  time  than  two  years  from  the  time  the  work  is  com- 
pleted by  any  agreement  to  give  credit. 

Any  building  or  other  improyeraent  constructed  on  lands  with 

the  knowledge  of  the  owner,  or  the  person  having  or 
ledge  of       claiming  any  interest  therein,  shall  be  held  to  have  been 

constructed  at  the  instance  of  such  owner  or  person  hav- 
ing or  claiming  any  interest  therein,  and  the  interest  owned  or 
claimed  shall  be  subject  to  any  lien  filed  in  accordance  with  the 
provisions  of  this  act ;  unless  such  owner  or  person  having  or 
claiming  an  interest  therein  shall,  within  three  days  after  he  shall 
have  obtained  knowledge  of  the  construction,  alteration,  or  re- 
pair, or  the  intended  construction,  alteration,  or  repair,  give  notice 
that  he  will  not  be  responsible  for  the  same  by  posting  a  notioe 
in  writing  to  the  effect  in  some  conspicuous  place  upon  said  land, 
or  upon  the  building  or  other  improvement  situated  thereon. 

The  judgment  must  declare  the  rank  of  each  lien,  or  class  of 
Priority,      li^^s,  which  shall  be  in  the  following  order,  viz. :  First 

All  persons  other  than  the  original  contractors  and  sab- 
Judgment,  contractor ;  Second ;  The  sub-contractors ;  Third.  The 
original  contractors. 

1218.  New  York.^ — Any  person   or  persons,  firm  or  firms, 

corporation  or  association,  who  shall  perform  any  labor 
titled  to       or  service,  or  furnish   any  materiajs  which  have  been 

used  or  which  are  to  be  used  in  erecting,  altering,  or  re- 
pairing any  house,  wharf,^  pier,  bulkhead,  bridge,  vault,  building, 
or  appurtenances  to  any  house,  building,  or  building-lot,  includ- 
ing fences,  sidewalks,  paving,^  fountains,  fish  ponds,  fruit  and 
ornamental  trees,  with  the  consent  of  the  owner,  as  hereinafter 
defined,  or  his  agent,  or  any  contractor  or  sub-contractor,  or  any 
other  person  contracting  with  such  owner  to  erect,  alter,  or  im- 

A  Laws  1885,  ch.  342;  Laws  1887,  ch.  Beard,  11  N.  Y.  Supp.  399,  33  N.Y.St. 

420 ;  Laws  1888,  ch.  316 ;  4  R.  S.  8th  ed.  Sep.  852. 

1889,  pp.  2693-2701.    For  statute  giying  >  As  to  what  is  included  in  the  tenna 

liens  for  work  or  materials  under  munici-  "  wharf,  pier,  bulkhead,  and  bridge,*'  see 

pal  contracts,  see  Laws  1891,  ch.  255  and  Collins  v.  Drew,  67  N.  Y.  149. 

ch.  429;  Laws  1892,  ch.  629,  amending  *  Terracing  and  sodding  a  building  lot 

Laws  1887,  ch.  315;  4  R.  S.  8th  ed.  1889,  is  labor  within  the  statute.     Pickett  r. 

p.  2701.    A  corporation  may  be  entitled  Gollner,  7  N.  Y.  Supp.  196.    So  is  eon- 

to  such  a   lien  for  materials    furnished  structing  and  flagging  a  sidewalk.    Mo- 

as  well  as  a  natural  person.    Gaskell  v,  ran  v.  Chase,  52  N.  Y.  346 ;  Kennej  v- 

Apgar,  93  N.  Y.  539. 
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prove,  as  aforesaid,  within  any  of  the  cities  or  counties  of  this 
State,  may,  upon  filing  the  notice  of  lien  prescribed,  have  a  lien 
for  the  principal  and  interest  of  the  price  and  value  of  such  labor 
and  material  upon  such  house,  wharf,  piers,  bulkheads,   p^perty 
bridges,  vault,  building,  or  appurtenances,  and  upon  the  covered 
lot,  premises,  parcel  or  farm  of  land  upon  which  the  same  may 
stand  or  be  intended  to  stand,  to  the  extent  of  the  right,  title, 
and  interest  at  that  time  existing  of  such  owner,  whether  owner 
in  fee  or  of  a  less  estate,  or  whether  a  lessee  for  a  term  of  years 
or  vendee  in  possession  under  a  contract  existing  at  the  time  of 
the  filing  of  said  notice  of  lien,  or  of  the  owner  of  any  right,  title, 
or  interest  in  such  estate,  which  may  be  sold  under  an  execu- 
tion under  the  general  provisions  of  the  statutes  in  force  in  this 
State  relating  to  liens,  and  judgment  and  enforcement  thereof, 
and  also  to  the  extent  of  the  interest  which  the  owner  may  have 
assigned  by  a  general  assignment  for  the  benefit  of  creditors, 
within  thirty  days  prior  to  the  time  of  filing  the  notice  of  lien. 
Bat  in  no  case  shall  such  owner  be  liable  to  pay,  by  reason  of  all 
the  liens  filed  pursuant  to  this  act,  a  greater  sum  than   .... 
the  price  stipulated  and  agreed  to  be  paid  in  such  con-  owner't 
tract,^  and  remaining  unpaid  at  the  time  of  filing  such    *^  ^  ^' 
lien,  or,  in  case  there  is  no  contract,  than  the  amount  of  the  value 
of  such  labor  and  material  then  remaining  unpaid.^ 

^  Any  person  performing  labor  or  fur-  purpose  of  avoiding  the  provisions  of  the 

niihing  material  may  demand  the  terms  of  set,  though  not  made  in  advance,  is  inef- 

the  contract  and  the  amount  due  or  un-  fectnal  against  the  lien.     Hofgesang  v\ 

paid  upon  it ;  and  the  owner  is  liable  for  '  Meyer,  S  Abb.  N.  C.  111. 

anjr  loss  that  shaU  occur  to  any  sub-con-  The  owner  is  liable  to  a  sub-contractor 

tnctor  by  reason  of  his  refusal  or  neglect  to  the  extent  of  the  price  agreed  to  be 

to  give  the  required  information,  or  by  paid  on  the  contract,  and  remaining  nn- 

teason  of  any  misstatement  as   to   the  paid  at  the    time   of   filing   such   lien, 

terms  of  the  contract  or  the  amount  due  Wright  v.  Roberts,  43  Hun,  413;  Heck- 

onder  it.    Laws  1885,  ch.  842,  §  3.  mann  v,  Pinkney,  81  N.  Y.  21 1. 

'  The  owner  is  made  liable  if  he  makes  A  builder  gave  to  sub-contractors  an 
payments  by  collusion,  for  the  purpose  of  order  on  the  owner  for  the  balance  due 
avoiding  the  provisions  of  this  act,  or  in  them.  There  was  due  from  the  owner 
advance  of  the  terms  of  the  contract,  this  amount,  payable  within  thirty  days 
Laws  1885,  cb.  342,  §  2.  Under  this  stat-  after  the  final  completion  of  the  work. 
Qte,  payments  made  in  advance,  though  The  contract  provided  that,  if  any  liens 
without  fraud  or  collusion,  cannot  be  al-  existed  when  any  payment  was  due,  dou- 
lowed.  Poet  v.  Campbell,  83  N.  T.  279 ;  ble  the  amount  of  said  liens  could  be  re- 
Cheney  t^.  Troy  Hospital  Association,  65  tained  from  the  payment.  The  owner 
N.  Y.  282,  288.  did  not  accept  the  order,  and  a  few  days 

A  payment  made  by  collusion  for  the  later  liens  were  filed.    It  was  held  that  this 
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At  any  time  daring  the  performance  of  the  work,  or  the  far- 
.  nishing  of  the  materials,^  or  within  ninety  days  after 

lien  to  be  the  completion  of  the  contract,  or  the  final  perform- 
ance of  the  work,  or  the  final  furnishing  of  the  mate- 
rial for  which  a  lien  is  claimed,  dating  from  the  last  item  of 
work  performed  or  from  the  last  item  of  material  fmrnished, 
the  person  or  persons,  firm  or  firms,  corporation  or  associatioo, 
furnishing  sach  materials  or  performing  such  labor  or  senrioe, 
may  file  a  notice^  of  lien  in  writing  in  the  clerk^s  ofS^ce  in 
the  county  where  the  property  is  situated,  against  which  the 
lien  is  asserted,  containing  the  names  and  residences  of  the 
claimants,  the  nature  and  amount  of  the  labor  and  service  pe^ 
formed,^  or  the  materials  furnished  or  to  be  furnished,  with  the 
name  of  the  owner,  lessee,  general  assignee,  or  person  in  posses- 
sion of  the  premises  against  whoee  interest  a  lien  is  claimed; 

order  was  on  assignment  of  the  bnilder's  fully  performed,  ae  regards  a  lien  for  woik 
interest,  and  after  notice  the  owner  was  and  materials  famished  and  used  by  aeon- 
bound  to  apply  tbe  fund  to  its  payment,  tractor  in  the  erection  of  the  building,  if 
and  tbe  subsequent  liens  did  not  affect  the  it  be  shown  that,  at  the  time  the  lien  was 
owner  with  any  farther  liability.  Laner  filed,  a  sum  of  money  had  been  earned  by 
V.  Dunn,  115  N.  T.  405,  22  N.  E.  Bep.  the  contractor,  according  to  the  agreed 
270,  affirming  5  N.  T.  6upp.  161.  price,  which  exceeded  all  payment  thereto- 

Payments  made  by  the  owner  to  third  fore  made  by  tbe  owner  in  amount  suffi- 

parties  for  work  or  materials  which  the  cient  to  pay  the  claim  for  which  the  lien 

contractor  had  failed  to  furnish,  and  which  is  filed.  Wright  v,  Roberts,  43  Hun,  4U. 
the  owner  was  compelled  to  obtain  on  his        '  As  to  sufficiency  of  notice,  Monn  r. 

own  responsibility  in  order  to  complete  Chase,  52  N.  Y.  346 ;  Hauptman  v.  Cat- 

the  building,  are  not  prohibited  by  the  lin,  20  N.  Y.  247 ;  Ryan  v.Elock,36HDii, 

statute ;  and  even  though  there  be  no  for^  104 ;  Riley  v.  Watson,  3  Hun,  568 ;  Smith 

mal  abandonment  of  the  contract,  such  v.  Baily,  8  Daly,  123 ;  Fogarty  v.  Wick,  8 

payments  do  not  subject  the  owner  to  lia-  Daly,  166. 

bility  to  the  person  filing  the  notice  of        Before  the  filing  of  the  notice  of  lien, 

lien.    It  is  only  what  the  contractor  earns  the  claimant  is  merely  a  creditor  at  com- 

under  his  contract  that  is  reached  by  tbe  mon  law  with  a  claim  which  may  become 

lien.     In  such  case,  payments  made  to  a  lien  upon  the  filing  of  the  notice  in  d«e 

third  parties  msy  be  treated  as  an  admis-  form.     The  lien  attaches  only  from  the 

sion  of  indebtedness  of  the  owner  to  the  time  of  filing  such  notice.     Gates  r.  Ha- 

contractor.     The  owner  should   be  per-  ley,  1  Daly,  338;  McAuley  v.  Mildrom, 

mitted  to  prove  the  circumstances  under  1  Daly,  396;  Livingston  v.  Mildmm,  19 

which  the  payments  were  made,  and  that  N.  Y.  440;  Carman  v.  Mclncrow,  13  N. 

the  contractor  was  in  default.    Rodboum  Y.  70,  72. 

V.  Seneca  Lake  Grape  and  Wine  Co.  67        *  This  requirement  of  the  nature  snd 

N.  Y.  215,  217,  per  Rapallo,  J.;  reversing  amount  of  labor  is  not  met  by  a  state- 

5  Hun,  12.    See,  also,  Tooker  v.  Binaldo,  ment  that  the  labor  was  for  altering  and 

11  Hun,  154.  repairing  a  two-story  frame  building  on  a 

1  There  is  no  provision  which  directly  certain   street.     Lnscher  v.  Monis,  18 

or  inferentially  requires  the  contract  to  be  Abb.  N.  C.  67. 
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the  name  of  the  person  or  persons,  firm  or  firms,  corporation  or 
association,  by  whom  he  was  employed,  or  to  whom  he  tarnished, 
or  is  about  to  furnish,  such  materials,  or  whether  all  the  work 
for  which  the  claim  is  made  has  been  actually  performed  or  fur- 
nished, and,  if  not,  how  much  of  it,^  and  also  a  description  of  the 
property  to  be  charged  with  a  lien,  sufficient  for  identification; 
and,  if  in  a  city  or  village,  the  situation  of  the  building  or  build- 
ings by  street  and  number,  if  the  street  and  number  be  known. 
But  the  failure  to  state  the  name  of  the  true  owner,  lessee, 
general  assignee,  or  person  in  possession,  shall  not  impair  the 
validity  of  the  lien.'  The  said  notice  of  lien  must  be  verified  by 
the  person,  or  one  of  the  persons,  member  of  a  firm  or  firms,  an 
officer  of  the  corporation  or  association,  making  the  claim,  or  his, 
its,  or  their  agent,  to  the  effect  that  the  statements  therein  con- 
tained are  true  to  the  knowledge  or  information  and  belief  of  the 
person  making  the  same. 

Every  claimant  shall,  within  ten  days  after  filing  his  notice  of 
lien,  as  herein  provided,  serve  a  copy  of  such  notice  service  of 
upon  the  owner,  or  other  person  in  interest,  by  deliver-  copjr  apoo 
ing  the  same  to  him  personally,  or  by  leaving  a  copy 
thereof  at  bis  last  known  place  of  residence,  in  the  city  or  town 
in  which  such  lands  or  part  thereof  are  situated,  with  some  per- 
son of  suitable  age  and  discretion ;  or,  if  such  owner  or  person 
in  interest  has  no  such  residence,  or  such  person  cannot  be  founds 
by  affixing  a  copy  thereof  conspicuously  on  said  premises  described 
in  said  notice  of  lien,  between  the  hours  of  nine  o'clock  in  the 
morning  and  four  o'clock  in  the  afternoon.  And  after  such  ser- 
vice, such  owner,  or  the  person  in  interest,  shall  not  be  protected 
in  any  payment  made  to  such  contractor  or  other  claimant.^ 

The  liens  provided  for  shall  be  preferred  as  prior  liens  to  any 
conveyance,  judgment,   or  other  claim  which  was  not  docketed 


^  See  McMechan  v.  Baker,  11   N.  T.  bj  the  Btatote,  the  owner  is  noc  liable. 

Sapp.  781 ;  Foster  v.  Schneider,  2  N.  Y.  Carman  v.  Mclncrow,  13  N.  Y.  70.    Nei- 

Sopp.  875.  ther  can  there  be  any  lien  if  the  owner, 

'  The  error  may  be  cured  by  setting  before  the  filing  of  the  lien,  has  paid  the 

forth  in  the  complaint  the  mistake,  and  contractor,  in  pursuance  of  the  contract, 

aTerring   the    true   owner.     Leiegne   v.  all  that  is  due  him,  and  he  has  made  de- 

Schwaizlcr,  10  Daly,  647.  fault  and  abandoned  his  contract    Crane 

'  If  the  owner  has  paid  the  contractor  v,  Genin,  60  N.  Y.  127  ;  Carman  v.  Mcln- 

in  foil  before  the  filing  of  the  lien,  though  crow,  13  N.  Y.  70. 
the  lien  is  filed  within  the  time  provided 
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or  recorded  at  tbe  time  of  filing  the  notice  of  lien  prescribed,' 
Priority.  ^^^  prior  to  adyances  made  upon  any  mortgage  on  the 
premises  after  the  filing  of  such  notice  of  lien,  and  prior 
to  the  claim  of  any  creditor  who  has  not  furnished  materiab  or 
performed  labor  upon  any  land,  or  towards  the  erection  or  im- 
provement of  premises,  described  in  said' notice  of  lien,  and  which 
have  been  assigned  by  tbe  owner,  lessee,  or  other  person  in  pos- 
session thereof,  by  a  general  assignment  for  tbe  benefit  of  credit- 
ors, within  thirty  days  before  tbe  filing  of  the  notice  of  lien.  But 
nothing  in  this  act  shall  affect  the  priority  of  tbe  amount  actually 
owing  on  a  mortgage  given  for  purchase-money.  In  cases  in 
which  the  owner  has  made  an  agreement  to  sell  and  convey  the 
premises  to  the  contractor  or  other  person,  such  owner  shall  be 
deemed  to  be  the  owner  within  the  intent  and  meaning  of  this 
act,  until  the  deed  has  been  actually  delivered  and  recorded,  con- 
veying said  premises  pursuant  to  such  agreement. 

No  lien  provided  for  in  this  act  shall  bind  the  property  therein 
Limitation  described  for  a  longer  period  than  one  year  after  the 
of  lien.  notice  of  lien  has  been  filed,  unless  within  that  time  an 
action  is  commenced  to  enforce  the  same,  and  a  notice  of  the 
pending  of  such  action  is  filed  ;  ^  or  unless  an  order  be  made  by 

1  A  mechanic  acquires  no  lien  until  he  feat  the  contractor's  claim  and  lien.  Man- 
files  the  notice  prescribed.  Preyious  to  ger  v,  Curtisi  42  Hun,  465. 
that  time  he  is  a  creditor  at  large,  with  >  If  the  action  is  in  a  conrt  of  record, 
a  claim  which  may  ripen  into  a  lien.  If,  a  notice  of  the  pendency  of  such  action 
previous  to  his  filing  a  lien,  the  owner  con-  is  filed  with  the  clerk  of  the  court  of  tbe 
veys  the  premises  to  another,  his  right  is  county  in  which  each  notice  is  filed,  coo- 
wholly  cut  off  and  lost ;  and  so,  if  the  taining  the  names  of  the  parties  to  the 
owner  incumbers  the  premises  by  a  mort-  action,  the  object  of  the  action,  and  a  de- 
gage  to  a  bond  fide  creditor,  his  claim  be-  scription  of  the  premises  affected,  and  the 
comes  subordinate  to  the  mortgage.  The  time  of  filing  the  notice  of  lien, 
mechanic's  lien,  if  afterwards  perfected  As  to  filing  the  notice  of  lis  pendtM,  see 
by  filing  notice  and  prosecuting  to  judg-  Ward  v.  Kilpatrick,  85  N.  Y.  413, 39  Am. 
ment,  attaches  only  to  the  equity  of  re-  Rep.  674 ;  Danziger  v.  Simonson,  SI  J.  & 
demption.  Munger  o.  Curtis,  42  Hun,  S.  158;  Bowes  v.  N.  T.  Christian  Home, 
465  ;  Payne  v.  Wilson,  1 1  Hun,  302,  305,  64  How.  Pr.  509 ;  Weyer  o.  Beach,  79  N. 
74  N.  Y.  348,  355.  Y.  409 ;  Danziger  v.  Simonson,  21  J.  &  S. 

The  fact  that  the  mortgsgee  knew  at  158, 116  N.  Y.  329,  22  N.  E.  Bep.  570; 

the  time  of  taking  his  mortgage  that  a  McAllister  o.  Case,  5  N.  Y.  Snpp.  918. 
contractor  had  not  been  paid,  does  not  af-       If    the    proceedings    are    conunenced 

feet  his  priority  obtained  by  the  execution  within  the  year,  and  are  pending  at  tbe 

of  the  mortgage  prior  to  the  filing  of  the  end  thereof,  the  lien  continues  until  jadg- 

mechanic's  notice  of  lien,  in  the  absence  of  ment.    Fox  v.  Kidd,  77  N.  Y.  489;  Hssg 

proof  of  collusion  with  the  owner  to  de-  v.  Hillemeier,  41  Han,  390. 
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a  ooarfc  of  record  continuing  audi  lien.^  And  when  a  claimant  is 
made  a  party  defendant  to  any  action  brought  to  enforce  any 
other  lien,  such  action  shall  be  deemed  an  action  to  enforce  the 
lien  of  such  defendant  who  is  a  claimant. 

An  action  to  foreclose  a  lien  may  be  brought  in  a  court  not  of 
record,  which  would  have  jurisdiction  to  render  a  judg-  j^^^^^  ^ 
ment  in  an  action  upon  a  contract  for  a  sum  equal  to  ^orecioie. , 
the  amount  of  the  lien.^  The  complaint  must  set  forth  substan- 
tially all  the  facts  contained  in  the  notice  of  lien  filed  with  the 
clerk  of  the  county  and  the  substance  of  the  contract. 

All  persons,  firms,  corporations,  or  associations  entitled  to 
liens  nnder  the  provisions  of  this  act,  except  those  who  contracted 
with  the  owner,  shall  be  deemed   sub-contractors,  and   .  ^ 

Sub-con- 

the  court  in  the  judgment  shall  direct  the  amount  due   tractor. 
sub-contractors  and  workmen  to  be  paid  out  of  the  proceeds  of 
sales  in  their  order  of  priority,  as  herein  provided,  before  any 
part   of  such  proceeds  are  paid  to  the  contractors.^    In  case  of 
several  buildings  erected,  altered,  or  repaired  under  one         . 
contract,  and  of  conflicting  liens,  each  lienor  shall  have  between 
priority  upon  the  particular  building  or  premises  where     *°  "* 
his  labor  is  performed  or  his  materials  used.     Persons  standing 

The  time  is  not  prolonged  by  obtaining  serve  it.    Emigrant  Indastrial  Say.  Bank 

a  judgment  against  the  owner  within  the  v.  Goldman,  75  N.  Y.  IS7. 

year.     Freeman  v.  Cram,  3  N.  Y.  303.  The  order  continuing  the  lien  cannot 

The  daj  of  filing  the  notice  is  to  be  ex-  be  granted  after  the  year  has  elapsed, 

eluded  in  computing  the  year.    Haden  v.  Poerschkc  v.  Kedenburg,  6  Abb.  N.  S. 

Boddeoaiek,  6  Daly,  3.  17S. 

^  The  lien  must  be  continued  by  order,  The  order  may  be  made  by  any  court 

notwithstanding  proceedings  to  foreclose  having  jurisdiction  of  the  lien.  Darrow  o. 

a  prior  mortgage  have  been  commenced,  Morgan,  65  N.  Y.  333. 

or  even  a  judgment  has  been  obtained  for  The  order  continues  the  lien  indefinitely 

a  Bale  of  the  premises.    Stone  v.  Smith,  until  it  is  vacated,  or  the  lien  is  disposed 

3  I>aly,  213.    If  judgment    is  obtained  of  in  one  of  the  other  manners  provided 

within  the  year,  no  formal  order  to  con-  by  the  statute.    Bigelow  v,  Doying,  13  N. 

tinue  the  lien  is   necessary.    Wright  v.  Y.  Supp.  362,  36  N.  Y.  St.  Rep.  636. 

Boberts,  8  N.  Y.  Supp.  745.  ^  The  proceedings  are  of  an  equitable 

But  this  provision  has  no  reference  to  nature,  and  the  powers  of  the  court  may 

a  claim  for  surplus  moneys  arising  on  a  be  adapted  to  the  circumstances  of  each 

sale  upon  a  judgment  in  foreclosure  which  case.    Henderson  v.  Sturgis,  I  Daly,  336, 

cuts  off  the  lien,  as  in  such  a  case  the  lien  338 ;  Doughty  v,  Devlin,  1  £.  D.  Smith, 

is  gone,  and  the  claim  is  reduced  to  a  625  ;  Miller  v.  Moore,  1  £.  D.  Smith,  739. 

right  to  the  avails.   If  the  lienor  has  such  '  Sub-contractors    and   workmen  have 

a  right  at  the  time  of  sale  and  at  the  time  such  priority   without    reference   to  the 

of  making  application  for  the  surplus,  no  time  of  the  filing  of  the  contractor's  lien., 

further  order  of  court  is  necessary  to  pre-  English  u.  Sill,  18  N.  Y.  Supp.  576. 
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in  equal  degree,  as  co-laborers  or  yarious  persons  f arnishiDg  ma- 
terials, shall  have  priority  according  to  the  date  of  filing  their 
liens :  provided,  however,  that  in  all  cases,  workmen  or  laborers 
working  for  daily  or  weekly  wages  shall  have  preference  over 
employers  of  labor,  sub-contractors,  or  contractors,  without  ref- 
erence to  the  date  when  such  workmen  or  laborers  shall  have 
filed  their  liens.  Where  notices  of  liens  are  filed  for  the  same 
demand,  as  in  case  of  a  contractor  including  claims  for  workmen 
to  whom  he  is  indebted,  and  the  liens  by  the  workmen,  the 
judgment  shall  provide  for  the  proper  payment,  in  order  of  pri- 
ority, as  herein  provided,  so  that  under  the  liens  filed  double  pay- 
ment shall  not  be  required,  and  no  payments  voluntarily  made 
upon  any  claim  which  has  been  filed  as  a  lien  shall  impair  the 
lien  of  any  person,  except  the  lien  of  the  person  so  paid,  to  the 
amount  of  such  payment. 

Deficiency.       ^^  there  is  a  deficiency  of  proceeds,  judgment  may  be 
entered  f^ainst  the  persons  or  corporations  personally 
liable  therefor. 

1219.  North  Carolina.^  —  Every  building  built,  rebuilt,  re- 
paired, or  improved,  together  with  the  necessary  lot  on 
subject  to  which  said  building  may  be  situated,  and  every  lot,  farm, 
or  vessel,  or  any  kind  of  property,  real  or  personal,  not 
herein  enumerated,  shall  be  subject  to  a  lien  for  the  payment  of 
all  debts  contracted  for  work  done  on  the  same,  or  materials  far- 
nished.^ 

Notice  of  the  lien  must  be  filed  in  the  office  of  the  superior 
Notice  court  clcrk  within  twelve  months  after  the  completion 
filed.  of  the  labor  or  the  final  furnishing  of  the  materials.' 

The  lien  is  preferred  to  every  other  lien  or  incumbrance  which 
attached  upon  the  property  subsequent  to  the  time  at  which  the 
work  was  commenced,  or  the  materials  were  furnished. 
Suit  to  Proceedings  to  enforce  the  lien  must  be  commenced 

enforce.       within  twelve  months  after  filing  the  notice  of  the  lien.* 

^  Const,  art  14,  §4;  Code  1883,  yol.  i.  no  lien,  without  his  consent,  express  or 

§§  1781-1802;  Laws  1887,  ch.  67.    Con-  implied.    Wnkie  v.  Bray,  71  N.  C.  205. 

tractors,  as  well  as  mechanics  and  laborers,  *  Lanier  v.  Bell,  81  N.  C.  337;  Boyle 

are  within  the    constitutional  provision,  v.  Bobbins,  71  N.  C.  180;  Chadbonni  r. 

Lester  v.  Hoaston,  101  N.  C.  605,  8  S.  £.  Williams,  71  N.  C.  444. 

Bep.  366.  The  lien  attaches  from  the  time  the 

'  There  is  no  lien  without  a  contract  materials  begin,  to  be  furnished,  and  the 
creating  a  debt  on  the  part  of  the  owner,  notice  relates  back  to  that  time.  Chad- 
There  can  be  no  debt,  and  consequently  bourn  v.  Williams,  71  N.  C.  444. 
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All  Bob-contractors  and  laborers  who  are  employed  to  furnish 
or  who  do  furnish  materials  for  the  building,  repairing,     . 
or  altering  any  house  or  other  improvement  on  real  sub-con- 
estate,  shall  have  a  lien  on  said  house  and  real  estate  for  '"' 

the  amount  of  such  labor  done  or  material  furnished,  which  lien 
shall  be  preferred  to  the  mechanic's  lien  now  provided  by  law, 
when  notice  thereof  shall  be  given  as  hereinafter  provided  :  ^  pro- 
vided, that  the  sum  total  of  all  the  liens  due  sub-contractors  and 
material-men  shall  not  exceed  the  amount  due  the  original  con- 
tractor at  the  time  of  notice  given. 

Any  sub-contractor,  laborer,  or  material-man,  who  claims  a 
lien,  may  give  notice  to  the  owner  or  lessee  of  the  real  ^^^^{^  ^ 
estate  who  makes  the  contract  for  such  building  or  im-  0^°^^' 
provement  at  any  time  before  the  settlement  with  the  contractor ; 
and  if  the  said  owner  or  lessee  shall  refuse  or  neglect  to  retain 
out  of  the  amount  due  the  said  contractor  under  the  contract  as 
much  as  shall  be  due  or  claimed  by  the  sub-contractor,  laborer, 
or  material-man,  the  sub-contractor,  laborer,  or  material-man  may 
proceed  to  enforce  his  lien,  and  after  such  notice  is  given  no  pay- 
ment to  the  contractor  shall  be  a  credit  on  or  discharge  of  the 
lien  herein  provided.^ 

The  lien  is  enforced  by  suit  and  execution,  as  in  other  actions 
arising  on  contract  for  the  recovery  of  money,  except  3^1^  on 
that  the  execution  directs  the  officer  to  sell  the  interest  execuUon. 
the  owner  had  in  the  premises  at  the  time  of  the  filing  of  the 
lien,  before  it  extends  to  the  general  property  of  the  defendant.^ 

Whenever  any  person  shall  make  a  contract  for  building,  alter- 
ing, or  repairing  any  building  with  the  owner  thereof, 
it  shall  be  his  duty  to  furnish  to  the  owner,  before  re-  pav  direct 
ceiving  any  part  of  the  contract  price,  an  itemized  state- 
ment of  the  amount  owing  to  any  laborer  employed,  or  to  any 
person  for  materials  furnished;   and  thereupon  it  shall  be  the 
duty  of  the  owner  to  retain  from  the  money  then  due  the  con- 
tractor such  amounts,  which  the  owner  shall  pay  directly  to  the 
laborer,  mechanic,  artisan,  or  person  furnishing  materials. 

'  The  liens  of  contracton  are  not  su-  paid  the  contractor  in  fnll,  the  notice  is 

peneded,  but  the  liens  of  subcontractors  without  effect.    Pinkston  v.  Young,  104 

are  giren  precedence.    Lester  v,  Houston,  N.  C.  102. 10  S.  £.  Rep.  133. 

lOl  N.  C.  605,  8  S.  E.  Hep.  366.  *  As  to  form  of  action  and  judgment, 

*  The  lien  does  not  attach  till  the  notice  see  Oaklej  v.  Van  Noppen,  95  N.  C.  60 ; 

is  giTen ;  and  if  the  owner  has  at  that  time  Shaw  v,  Cohen,  95  N.  C.  85. 
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The  sums  due,  as  shown  in  the  itemized  statement,  shall  be  a 
lien  on  the  building,  without  any  lien  being  filed  before 
laboren  a  justice  of  the  peace  or  the  snperior  court.  If  the 
amount  due  the  contractor  be  insufficient  to  pay  Buch 
laborers  and  others  in  full,  the  same  shall  be  distributed  pro  rata. 
A  contractor  failing  to  furnish  such  itemized  statement  is  guilty 
of  a  misdemeanor.^ 

1219  a.  North  Dakota  and  South  Dakota.'  —  No  persoo  is 
entitled  to  a  mechanic's  lien  who  takes  collateral  security  on  the 
same  contract. 

Every  mechanic,  or  other  person  who  shall  do  any  labor  upon, 
or  furnish  any  materials,  machinery,  or  fixtures  for,  any  building, 
Who  e  t'  ^i^^^io°9  cr  other  improvements  upon  land,  including 
tied  to  those  engaged  in  the  construction  or  repair  of  any  work 
of  internal  improvement,  by  virtue  of  any  contract  witb 
the  owner,  his  agent,  trustee,  contractor  or  sub-contractor,  shall 
have,  for  his  labor  done,  or  materials,  machinery,  or  fixtures  fur- 
nished, a  lien  upon  such  building,  erection,  or  improvement,  and 
upon  the  land  belonging  to  such  owner  on  which  the  same  is  situ- 
ated, to  secure  the  payment  of  such  labor  done,  or  materials, 
machinery,  or  fixtures  furnished. 

Every  sub-contractor  wishing  to  avail  himself  of  the  benefits 
Account  ^^  ^^^  '^^"  shall,  within  sixty  days  after  such  material 
^^^^-  shall  have  been  furnished  or  labor  performed,  file  with 

the  clerk  of  the  district  court  of  the  county  or  judicial  snbdi- 
vision  in  which  the  building,  erection,  or  other  improvement  to 
be  charged  with  the  lien  is  situated,  a  just  and  true  account  of 
the  demand  due  him  after  allowing  all  credits,  and  containing  a 
correct  description  of  the  property  to  be  charged  with  said  lien 
and  verified  by  his  affidavit.^    But  a  failure  to  file  the  same  within 

I  Laws  1887,  ch.  67.  This  act  is  directed  ^  Compiled  Laws  1S87,  §§  6469-5485. 

against  the  contractor,  and  is  intended  to  A  lien  is  also  given  to  miners  and  otben 

compel  him  to  famish  to  the  owner  the  for  labor  on,  and  materials  furnished  for, 

statement  necessary  to  notify  him  of  the  mines  and  stmctares  connected  therewith, 

claims    of  sub-contractors.     Pinkston  t-.  Compiled  Laws  1887,  §§  2039-2045. 

Young,  104  N.  C.  102,  10  S.  E.  Rep.  133.  Claims  or  contracts  for  famishing  light- 

Material-men  are  relieved  from  the  necea-  niog-rods  are  not  within  the  atatate.  Com- 

sity  of  giving  the  owner  notice  of  their  piled  Laws  1SS7,  §  5469 ;  Laws  1887,  eh. 

claims  only  when  the  contractor  famishes  99. 

the  owner  with  an  itemised  account  of  such  '  No  other  notice  in  required  in  order  to 

claims.    Pinkston  v.  Young,  104  N.  C.  102,  charge  the  owner.     Albright   p.  Smith 

10  S.  E.  Rep.  133.  (S.  D.),  51  N.  W.  Rep.  590. 
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the  time  aforesaid  shall  not  defeat  the  lien,  except  as  against 
parchasers  or  incumbrancers  in  good  faith  and  without  notice, 
whose  rights  accrued  after  the  sixty  days,  and  before  any  claim 
for  the  lien  was  filed,  or  against  owners,  except  the  amount  due 
the  contractor  at  the  time  of  filing  the  same. 

Every  sub-contractor  may,  at  any  time  within  six  months  after 
his  labor  is  performed  or  materials  furnished,  make  a  i^o^i^e  to 
statement  thereof  in  writing,  supported  by  affidavit  owner. 
that  the  same  is  just  and  true,  and  file  the  same  with  the  clerk 
as  before  provided,  and  give  notice  thereof,  with  a  copy  of  such 
statement,  to  the  owner,  his  agent  or  trustee,  and  to  the  con- 
tractor; and  from  and  after  the  service  of  such  notice  his  lien 
therefor  shall  have  the  same  force  and  effect,  and  be  prosecuted 
in  like  manner,  as  a  lien  by  the  contractor,  but  shall  be  enforced 
against  the  property  only  to  the  extent  of  the  balance  due  to  the 
contractor  at  the  time  of  the  service  of  such  notice  upon  the 
owner,  his  agent  or  trustee. 

In  case  the  contractor  shall  refuse  to  make  and  sign  such  set- 
tlement, then  the  sub-contractor  may  make  a  just  and  Sab-«on- 
true  statement  of  the  labor  done  or  things  furnished,  ^Jltement 
giving  all  credits,  which  he  shall  present  to  the  owner,   fi^^- 
his  agent  or  trustee,  and  shall  also  within  said  thirty  days  file 
a  copy  of  the  same,  veri6ed  by  affidavit,  with  the  clerk  of  the 
district  court  of  the  county  or  judicial  subdivision  in  which  the 
building,  erection,  or   other   improvement   is  situated,  together 
with  a  correct  description  of  the  property  to  be  charged  with  the 
lien. 

The  certificate  of  settlement  or  statement  of  the  sub-con- 
tractor shall  be  a  justification  to  the  owner  in  with-  owner 
holding  from  the  contractor  the  amount  appearing  JJJfJJJj!^' 
thereby  to  be  due  the  sub-contractor  until  the  same  has  ™«°^- 
been  paid,  and  the  owner  shall  become  the  surety  of  the  con- 
tractor to  the  sub-contractor  for  the  amount  due  to  the  extent 
before  provided. 

Every  person,  except  as  has  been  provided  for  sub-contractors, 
may  file  with  the  clerk  as  aforesaid,  and  within  ninety 
days  after  all  the  things  aforesaid  shall  have  been  fur-  tor's  ac- 
nished  or  the  labor  done,  a  like  account  of  his  demand ; 
but  a  failure  to  file  the  same  within  the  time  aforesaid  shall  not 
defeat  the  lien  except  against  purchasers  or  incumbrancers  in 
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good  faith  without  notice  whose  rights  accrued  after  the  ninety 
days  and  before  any  claim  for  the  lien  was  filed. 

The  liens  for  labor  done  or  things  furnished  shall  have  priority 
_ .  .  in  the  order  of  the  filing^  of   the   accounts  thereof  as 

Priority. 

aforesaid,  and  shall  be  preferred  to  all  other  liens  and 
incumbrances  which  may  be  attached  to  or  upon  said  building, 
erection,  or  other  improyement,  and  to  the  land  on  which  the 
same  is  situated,  or  either  of  them,  made  subsequent  to  the  com- 
mencement of  said  building,  erection,  or  other  improvement. 

The  entire  land  upon  which  any  such  building,  erection,  or 
Land  sub-  <^^her  improvement  is  situated,  including  that  portion 
jecttoiien.  of  the  Same  not  covered  therewith,  shall  be  subject  to 
liens  to  the  extent  of  all  the  right,  title,  and  interest  owned 
therein  by  the  owner  thereof  for  whose  immediate  use  or  benefit 
such  labor  was  done  or  things  furnished. 

The  lien  for  the  things  aforesaid,  or  work,  shall  attach  to  the 
.   .  buildings,  erections,  or  improvementB  for  which  tbey 

to  build-  were  furnished  or  done,  in  preference  to  any  prior  lien 
'"^*  or  incumbrance,  or  mortgage  upon  the  land  upon  which 

the  same  is  erected  or  put,  and  any  person  enforcing  such  lien 
may  have  such  building,  erection,  or  other  improvement  sold 
under  execution,  and  the  purchaser  may  remove  the  same  within 
a  reasonable  time  thereafter. 

Any  person  having  a  lien  by  virtue  of  this  statute  may  bring 
an  action  to  enforce  the  same  in  the  district  court  of  the  county 
or  judicial  subdivision  wherein  the  property  is  situated. 

Upon  the  written  demand  of  the  owner,  his  agent  or  contrac- 
tor, served  on  the  person  holding  the  lien,  requiring  him  to  com- 
mence suit  to  enforce  such  lien,  such  suit  shall  be  commenced  in 
thirty  days  thereafter,  or  the  lien  shall  be  forfeited. 

Every  person  for  whose  immediate  use  and  benefit  any  build- 
ing, erection,  or  improvement  is  made,  having  the  capacity  to 
contract,  including  guardians  of  minors  or  other  persons,  shall  be 
included  in  the  words  "owner  thereof." 

All  persons  furnishing  things  or  doing  work  provided  for  by 
this  chapter  shall  be  considered  sub-6ontractors,  except  such  as 
have  therefor  contracts  directly  with  the  owner,  proprietor,  bis 
agent  or  trustee. 
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1220.  Ohio.^  —  A  person  \7bo  performs  labor  or  furnishes  ma- 
chinery or  material  for  constructing,  altering,  or  repair-  __ 

,  Who  6lltl*" 

iDg  a  boat,  vessel,  or  other  water-craft,  or  for  erecting,  tied  to 
altering,  repairing,  or  removing  a  house,  mill,  manufac- 
tory, or  other  building,  appurtenance,  fixture,  bridge,  or  other 
structure,  or  for  the  digging,  drilling,  or  boring  of  any  gas  well, 
oil  well,  or  any  other  well,  by  virtue  of  a  contract  with  the 
owner  or  his  authorized  agent,  shall  have  a  lien  to  secure  the 
payment  of  the  same  upon  such  boat,  vessel,  or  other  water-craft, 
or  upon  such  house,  mill,  manufactory,  or  other  building  or  ap- 
purtenance, fixture,  bridge,  or  other  structure,  or  upon  such  gas 
well,  oil  well,  or  any  other  well,  and  the  interest  of  the  owner  in 
the  lot  of  land  on  which  the  same  may  stand  ^  or  be  located,  or 
to  which  it  may  be  removed. 

Sach  person,  in  order  to  obtain  such  lien,  shall,  within  four 
months  from  the  time  of  performing  such  labor  or  fur-    ^  _ ,    . 

*^  ,  *^  ,  AflSdavitto 

nisbing  such  machinery  or  material,  file  with   the  re-  be  filed  by 
corder  of  the  county  where  the  labor  was  performed,  or 
the  machinery  or  material  furnished,  an  affidavit  containing  an 
itemized  statement  of  the  amount  and  value  of  such  labor,  ma- 
chinery, or  material,^  and  a  description  of  any  promissory  note 
or  notes  given  for  such  labor,  machinery,  or  material,  or  any  part 
thereof,  with  all  credits  and  off-sets  thereon,  a  copy  of  the  con- 
tract, if  it  is  in  writing,  and,  if  it  is  not  in  writing,  a  statement 
of  the  amount  and  times  of   payment  to  be  made  thereunder,^ 
and  a  description  of  the  land  on  which  the  house,  mill,  manu- 
factory, or  other  building   or   appurtenance,  fixture,  bridge,  or 
other  structure,  or  gas  well,  oil  well,  or  other  well,  may  stand  or 
be  located,  or  to  which  it  may  be  removed ;  and  the  same  shall 
be  recorded  in  a  separate  book  to  be  kept  therefor,  and   ^^g^  u^^ 
shall  operate  as  a  lien  from  the  date  of  the  first  item  of  atuches. 

*  Laws  1887,  p.  6,  §  3184;  pp.  46-51,  recorder,  in  order  to  secure  a  mechanic's 

{§3185-^204;  R.  S.  1880,  §§  3184-^206.  lien,  make  a  detailed  statement  of  his 

^  The  words  "  lot  of  land  on  which  the  labor  and  materials.    In  snch  case  the 

same  may  stand  *'  do  not  mean  merely  the  entire  job  may  be  set  down  as  a  single 

groand  covered,  but  include  the  land  used  item.    Davis  v.  Ilines,  6  Ohio  St.  473. 

with  or  appropriated  to  the  building  or  *  When  a  statement  of  items  not  re- 

■troctnre.    Choteau  v.  Thompson,  2  Ohio  quired.    Thomas  v.  Hnesman,  10  Ohio 

St.  114.  St.  152. 

'  Where  a  mechanic  nndertakea  and  When  over-statement  of   amount  does 

completes  a  building  as  an  entire  under-  not  defeat  the  lien.     Thomas  o.  Hues- 

takiog,  and  for  an  entire  price,  he  need  man,  10  Ohio  St.  152. 
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the  labor  performed,  or  the  machinery  or  material  famiBhed, 
upon  or  toward  the  property  above  designated,^  and  the  interest 
of  the  owner  in  the  lot  or  land  on  which  the  same  may  stand,  or 
Limitation  ^  which  it  may  be  removed,  for  two  years  from  and 
of  lien.  after  date  of  the  filing  of  such  attested  statement:  if  an 
action  is  brought  to  enforce  such  lien  within  that  time,  the  same 
shall  continue  in  force  until  the  final  adjudication  thereof;  and 
there  shall  be  no  homestead  or  other  exemption  against  any  lien 
„  .  .  under  these  provisions.     If  several  liens  be  obtained  by 

between  several  persons  on  the  same  job  m  the  manner  pre- 
scribed, they  shall  have  no  priority  among  themselves;' 
and  the  lien  of  a  promissory  note  described  in  any  statement  filed 
as  provided  in  said  sections  shall  take  effect  from  the  date  of  tbe 
first  of  the  items  included  in  it :  all  payments  on  said  liens  shall 
be  made  pro  rata. 

Any  sub-contractor,  material-man,  laborer,  or  mechanic  per- 
forming labor,  or  furnishing  material  or  machinery,  for 
bjrsub-con-  which  a  lien  is  provided,  may,  at  the  time  of  beginning 
to  perform  such  labor  or  f uiiiish  such  material  or  ma- 
chinery, or  at  any  time  thereafter,  not  to  exceed  sixty  days  from 
the  performance  of  such  labor  or  delivery  of  such  material  or 
machinery,  file  with  the  owner  or  his  agent  a  sworn  and  item- 
ized statement  of  the  amount  and  value  of  such  labor  performed 
and  to  be  performed,  material  or  machinery  furnished,  contain- 
ing a  description  of  any  promissory  notes  that  ma^  have  been 
given  by  the  principal  contractor  or  sub-contractor  on  account  of 
the  same,  with  all  credits  and  set-offs.  Upon  receiving  such  no- 
tice the  owner  shall  detain  in  his  hands  all  subsequent  payments 
from  the  principal  or  sub-contractor,  to  secure  such  claims  and 
estimates,  and  those  of  other  sub-contractors,  material-men,  labor- 
ers, or  others  who  may  intervene  before  the  next  subsequent  pay- 
ment under  the  contract,  or  within  ten  days  thereafter.^    A  copy 

1  Choteau  v.  Thompson,  2  Ohio  St  114,  contractor  to  the  owner.    Bnt  when  the 

125.  owner  is  a  corporation,  the  delivery  of 

^  Hazard  Powder  Co.  r.  Loomis,  2  Dis.  such  accoont  to  the  person  whom   the 

544;  Chotean  v.  Thompson,  2  Ohio  St.  corporation  has  anthorized  to  oeitsrepre- 

li4.  sentative  or  active  agency  to  act  in  the 

'  *'  The  claim  of  a  sub-contractor  can  special  matter  arising  nnder  the  contract 
be  charged  upon  the  owner  only  in  the  npon  which  the  claim  is  based  is  a  corn- 
way  prescribed  by  the  statute,  — by  de-  pliance  with  the  statate;  for  snch  person 
livering  his  attested  account  against  the  or  officer  mnst  be  regarded  as  the  proper 
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of  8i2ch  statement  aball  also  at  the  same  time  be  filed  with  the 
recorder  of  the  county,  in  order  to  notify  fellow  mechanics  and 
laborers. 

If  the  lien  secures  a  claim  about  which  there  is  a  dispute,  the 
party  haying  it  shall  notify  the  owner  of  the  existence  pigpot^d 
of  the  lien  within  thirty  days.  c^*j^ 

The  owner  may  notify  the  owner  of  a  lien  to  commence  suit 
upon  it,  and  the  lien  is  lost  if  the  latter  fails  to  do  so  ^^^i^^  ^ 
within  sixty  days.  ^"°«  •»*^ 

After  the  statement  has  been  filed  as  provided,  all  sub-con- 
tractors and  others  shall  be  paid  pro  rata  with  the  per-  paymeDts 
son  filing  such  statement,  and  with  each  other,  out  of  ^^  ^^' 
subsequent  payments. 

The  owner  shall  furnish  a  copy  of  such  statement  to  the  prin- 
cipal contractor   within   five   days   after   receiving   the  copy  of 
same;   and  if  the  latter  fails  for  five  days  after  such   Jo*co™^* 
receipt  by  him  to  notify  the  owner  in  writing  of   his  '™<5tor. 
intention  to  dispute  such  claim,  or  to  begin  arbitration  for  the 
settlement  of  the  dispute,  or  commence  an  action  to  adjust  the 
daim,  he  shall  be  considered  as  assenting  to  its  correctness,  and 
thereupon  subsequent  payments  shall  be  applied  by  the  owner 
pro  rata  upon  such  claim,  and  other  claims  filed  by  other  sub-con- 
tractors :  but  claims  in  favor  of  laborers,  mechanics,  and  persons 
famishing  material  to  a  contractor  shall  be  paid  before  priority  of 
the  claims  of  sub-contractors,  and  those  of  sub-con trac-  cWms. 
tors  before  those  of  the  principal  contractor. 

Disputed  claims  shall  be  submitted  to  the  arbitration  of  three 
disinterested  persons,  one  to  be  chosen  by  each  of  the  parties 
and  one  by  the  two  thus  chosen,  and  their  decision,  or  j^p^itra- 
that  of  any  two  of  them,  shall,  in  the  absence  of  fraud  ^i^^* 
or  collusion,  be  final  and  conclusive. 

If  a  head   contractor   or   sub -con tractor   neglects   or  refuses 
within  five  days  after  his  assent  to  or  adjustment  of  any  _      ,     ^ 

1  .  ,  1  #  1  .1  Remedy  of 

Claim  to  pay  the  amount  thereof  to  the  material-man,   eab-con- 
laborer,   or  mechanic,  the  owner  shall  pay  when  due 
the  whole  or  a  pro  rata  amount  thereof,  as  the  case  may  be,  out 
of  subsequent  payments ;  and  on  his  failure  so  to  do  within  ten 
days,  the  person  entitled  to  payment  may  recover  against  the 

mediam  for  reaching  the  corporation,  or    snch  notice."    Dann  r.  Bankin,  27  Ohio 
aa  the  one  having  its  authority  to  receive    St.  132, 145,  per  Bay,  J. 
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owner  in  an  action  for  money  had  and  received,  wlien  dae,  the 
whole  or  a  pro  rata  amount  of  the  claim,  not  exceeding  the  bal- 
ance due  the  principal  contractor. 

If  the  claims  are  not  paid  as  provided,  any  sub-contractor,  ma- 
terial-man, laborer,  or  mechanic  shall,  upon  filing  with 
sub-con-  the  recorder  of  the  county  an  affidavit  containing  an 
itemized  statement  and  description  of  any  note,  with 
the  amount  and  value  of  such  labor,  machinery,  or  material,  with 
all  credits  and  set-offs,  together  with  the  statement  before  men- 
tioned, have  a  lien  to  secure  the  payment  of  such  claim  upon  the 
property  before  mentioned  upon  which  the  labor  was  done,  or 
machinery  or  material  furnished,  which  lien  shall  date  back  from 
the  date  of  the  furnishing  of  the  first  item  thereof,  and  have  the 
same  operation,  effect,  and  duration  as  the  lien  of  the  head  con- 
tractor. 

Such  lien  shall  be  superior  to  any  lien  of  the  bead  contractor 
Such  lien  in  respect  of  the  same  labor,  machinery,  or  material, 
tocon?'  The  lien  of  a  promissory  note  described  in  any  state- 
tractor»i.  ment  shall  take  effect  from  the  date  of  the  first  item 
included  in  such  note,  and  an  assignment  or  transfer  by  such 
head  contractor  of  his  contract  with  the  owner,  as  well  as  all 
proceedings  in  attachment  or  otherwise  against  such  head  con- 
tractor, to  subject  or  incumber  his  interest  in  such  contract,  shall 
save  and  be  subject  to  the  claims  of  every  laborer,  mechanic,  sub- 
contractor, or  material-man. 

If,  by  collusion  or  fraud,  the  owner  pay  in.  advance  of  the  pay- 
Coiiusion  inents  due  under  the  contract,  and  thereby  diminish 
or  fraud,  th^  amount  of  funds  for  such  laborer,  mechanic,  sub- 
contractor, or  material-man,  he  shall  be  liable  to  the  amount  that 
would  have  been  due  at  the  filing  of  an  account,  in  the  same 
manner  as  if  no  such  payment  had  been  made;  but  any  such 
payments  made  by  the  owner,  in  good  faith,  to  the  contractor  or 
others,  in  order  to  complete  the  construction,  alteration,  removal, 
or  repair  of  any  property  or  improvement  designated,  according 
to  the  original  contract,  shall  not  be  held  as  fraudulent  or  col- 
lusive. 

1220  a.  Oklahoma  Territory.^  —  Every  mechanic,  or  other 
person  who  shall  do  any  labor  upon,  or  furnish  any  materials,  mar 
chinery,  or  fixtures  for,  any  building,  erection,  or  other  improve- 

1  Comp.  Stats.  1890,  ch.  49. 
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ments  upon  land,  including  those  engaged  in  the  constraction  or 
repair  of  any  work  of  internal  improvement,  by  virtue 
of  any  contract  with  the  owner,  his  agent,  trustee,  con-  tied  to 
tractor  or  sub-contractor,  upon  complying  with  the  pro- 
▼isions  of  this  article,  shall  have  for  his  labor  done,  or  materials, 
machinery,  or  fixtures  furnished,  a  lien  upon  such  building,  erec- 
tion, or  improvement,  and  upon  the  land  belonging  to  such  owner, 
on   which  the  same  is  situated,  to  secure  the  payment  of  such 
labor  done,  or  materials,  machinery,  or  fixtures  furnished.     Pro- 
vided that  the  provisions  of  this  section  and  article  shall  not  be 
construed  to  apply  to  claims  or  contracts  for  furnishing  lightning 
rods  or  their  improvement. 

Every  contractor  wishing  to  avail  himself  of  the  benefits  of 
this   article  shall,  within  sixty  days  after  the  material 
shall  have  been  furnished  or  labor  performed,  file  with  to  i^ve 
the  clerk  of  the  district  court  of  the  county  or  judicial 
sub-division  in  which  the  building,  erection,  or   other  improve- 
ment to  be  charged  with  the  lien  is  situated,  a  just  and  true  account 
of  tlie  demand  due  him  after  allowing  all  credits,  and  containing  a 
correct  description  of  the  property  to  be  charged  with  said  lien, 
and  verified  by  his  affidavit.    But  a  failure  to  file  the  same  within 
the  time  aforesaid  shall  not  defeat  the  lien,  except  as  against  pur- 
chasers or  incumbrancers  in  good  faith  and  without  notice,  whose 
rights  accrued  after  sixty  days,  and  before  any  claim  for  the  lien 
was  filed,  or  against  the  owners,  except  the  amount  due  to  the 
contractor  at  the  time  of  filing  the  same. 

Every  sub-contractor  may,  at  any  time  within  six  months  after 
his  labor  is  performed  or  materials  furnished,  make  a  sab-con- 
statement  thereof  in  writing,  supported  by  affidavit  that  fii^^gtate^ 
the  same  is  just  and  true,  and  file  the  same  with  the  "^^^^ 
clerk  of  the  district  court  of  the  proper  county  or  judicial  sub- 
division, and  give  notice  thereof,  with  a  copy  of  such  statement, 
to  the  owner,  his  agent  or  trustee,  and  to  the  contractor;  and 
from  and  after  the  servic^  of  such  notice  his  lien  therefor  shall 
have  the  same  force  and  effect  and  be  prosecuted  in  like  manner 
as  a  lien  by  the  contractor,  but  shall  be  enforced  against  the 
property  only  to  the  extent  of  the  balance  due  to  the  contractor 
at  the  time  of  the  service  of  such  notice  upon  the  owner,  his  agent 
or  trustee. 

In  case  the  contractor  shall  refuse  to  make  and  sign  such  settle- 
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ment,  then  the  BulMH>n tractor  may  make  a  just  and  trae  settlement 
of  the  labor  done  or  things  f  urnished^  giving  all  credits, 
refusiDg  which  he  shall  present  to  the  owner,  his  agent  or  trustee ; 
emen  ^^^  shall  also  within  said  thirty  days  file  a  copy  of  the 
same,  verified  by  affidavit,  with  the  clerk  of  the  district  court  of 
the  county  or  judicial  sub-division  in  which  the  building,  erection, 
or  other  improvement  is  situated,  together  with  a  correct  descrip- 
tion of  the  property  to  be  charged  with  the  lien. 

The  certificate  of  settlement,  or  statement  of  the  sub-contractor, 
shall  be  a  justification  to  the  owner  in  withholding  from 

Ownermay      ,  _  .1111 

withhold  the  contractor  the  amount  appearing  thereby  to  be  due 
paymeu  ^j^^  sub-contractor  until  the  same  has  been  paid,  and  the 
owner  shall  become  the  surety  of  the  contractor  to  the  sub-con- 
tractor for  the  amount  due  to  the  extent  before  provided. 

Every  person,  except  as  has  been  provided  for  sub-contractors, 

who  wishes  to  avail  himself  of  the  provisions  of  \his 
other  article,  may  file  with  the  clerk  of  the  district  court  of 

persons.  ^j^^  county  or  judicial  sub-division  in  which  the  building, 
erection,  or  other  improvement  to  be  charged  with  the  lien  is  sit- 
uated, and  within  ninety  days  after  all  the  things  aforesaid  shall 
have  been  furnished  or  the  labor  done,  a  just  and  true  account  of 
the  demand  due  him  after  allowing  all  credits,  and  containing  a 
correct  description  of  the  property  to  be  charged  with  said  lien, 
and  verified  by  affidavit ;  but  a  failure  to  file  the  same  within  the 
time  aforesaid  shall  not  defeat  the  lien,  except  against  purchasers 
or  incumbrancers  in  good  faith  without  notice,  whose  rights  ac- 
crued after  the  ninety  days,  and  before  any  claim  for  the  lien  was 
filed. 

The  liens  for  labor  done  or  things  furnished  shall  have  priority 

in  the  order  of  the  filing  of  the  accounts  thereof  as  afore- 

Priori  tv» 

said,  and  shall  be  preferred  to  all  other  liens  and  incum- 
brances which  may  be  attached  to  or  upon  said  building,  erection, 
or  other  improvement,  and  to  the  land  on  which  the  same  is  sit- 
uated, or  either  of  them,  made  subsequent  to  the  commencement 
of  said  building,  erection,  or  other  improvement. 

The  entire  land  upon  which  any  such  building,  erection,  or 
Land  sub-  Other  improvement  is  situated,  including  that  portion  of 
ject  to.  f\^Q  same  not  covered  therewith,  shall  be  subject  to  all 
liens  created  by  this  article,  to  the  extent  of  all  the  right,  title, 
and  interest  owned  therein  by  the  owner  thereof,  for  whose  irame- 
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diate  use  or  benefit  sach  labor  was  done  or  things  furnished ;  and 
when  the  interest  owned  in  said  land  by  such  owner  of  such 
building,  erection,  or  other  improvement  is  only  a  leasehold  in- 
terest, the  forfeiture  of  such  lease  for  the  non-payment  of  rent, 
or  for  non-compliance  with  any  of  the  other  stipulations  therein, 
shall  not  forfeit  or  impair  such  liens  so  far  as  it  concerns  such 
buildings,  erections,  and  improvements,  but  the  same  may  be  sold 
to  satisfy  said  lien,  and  be  removed  within  thirty  days  after  the 
sale  thereof  by  the  purchaser. 

The  lien  for  the  things  aforesaid,  or  work,  shall  attach  to  the 
buildings,  erections,  or  improvements   for  which  they 
were  furnished  or  done,  in  preference  to  any  prior  lien  tached  to 
or  incumbrance,  or  mortgage  upon  the  land  upon  which  before 
the  same  is  erected  or  put,  and  any  person  enforcing  such  "*®'^«f*«^- 
lien  may  have  such  building,  erection,  or  other  improvement  sold 
under  execution,  and  the  purchaser  may  remove  the  same  within 
a  reasonable  time  thereafter. 

Any  person  having  a  lien  by  virtue  of  this  article  may  bring 
ao  action  to  enforce  the  same  in  the  district  court  of  the  j^ction  to 
county  or  judicial  subdivision  where  the  property  is  sit-  enforce, 
uated,  and  any  number  of  persons  claiming  liens  against  the  same 
property  may  join  in  the  same  action,  and  when  separate  actions 
are  commenced  the  court  may  consolidate  them.  The  court  may 
also  allow,  as  part  of  the  costs,  the  money  paid  for  filing  such 
lien,  and  the  sum  of  five  dollars  for  drawing  the  same. 

No  person  is  entitled  to  a  mechanic's  lien  who  takes  ,„ 

11  1  .  X        A  Wairer. 

collateral  security  on  the  same  contract. 

1221.  Oregon.^  —  Every  mechanic,  artisan,  machinist,  builder, 
contractor,  lumber  merchant,  laborer,  and  other  person 
performing  labor  upon,  or  furnishing  material,  or  trans-  tied  to 
porting  or  hauling  any  material  of  any  kind  to  be  used 
in  the  construction,  alteration,  or  repair,  either  in  whole  or  part, 
of  any  building,^  wharf,  bridge,  ditch,  flume,  tunnel,  fence,  ma- 
chinery, or  aqueduct,  or  any  other  structure  or  superstructure, 
shall  have  a  lien  upon  the  same  for  the  work  or  labor  done,  or 
transportation  or  material  furnished  at  the  instance  of  the  owner 
of  the  building  or  other  improvement,  or  his  agent ;  and  every 

>  Annotated  Lawp  1892,  §§  3669-3682.    public   use.     Fortland    LumberiDg   and 
^  Does  not  include  a  bailding  erected    Manuf.  Co.  v.  School  Diet.  13  Oreg.  283, 
bjDDnicipal  or  other  public  authority  for    10  Pac.  Rep.  350. 
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contractor,  sub-contractor,  architect,  builder,  or  other  person  hav- 
incr  charge  of  the  construction,  alteration,  or  repair,  in 
*«""•         whole  or  in  part,  of  any  bnilding,  or  other  improvement, 
as  aforesaid,  shall  be  held  to  be  the  agent  of  the  owner. 

The  land  upon  which  any  building  or  other  improvement,  as 
Land  sub-  aforesaid,  shall  be  constructed,  together  with  a  con- 
jecttoiien.  yenient  space  about  the  same,  or  so  much  as  may  be 
required  for  the  convenient  use  and  occupation  thereof  (to  be 
determined  by  the  judgment  of  the  circuit  court  at  the  time 
of  the  foreclosure  of  such  lien),  shall  also  be  subject  to  such  lien, 
if,  at  the  time  the  work  was  commenced,  or  the  materials  for  the 
same  had  been  commenced  to  be  furnished,  the  said  land  be- 
longed to  the  person  who  caused  said  bnilding  or  other  improve- 
ment to  be  constructed,  altered,  or  repaired;  but  if  such  person 
owned  less  than  a  fee  simple  estate  in  such  land,  then  only  his 
interest  therein  shall  be  subject  to  such  lien. 

A  lien  upon  any  parcel  of  land  shall  be  preferred  to  any  lien, 
Priority  m  mortgage,  or  other  incumbrance  which  may  have  at- 
toiand.  tached  to  said  land  subsequent  to  the  time  when  the 
building  or  other  improvement  was  commenced,  or  the  materials 
were  commenced  to  be  furnished  and  placed  upon,  or  adjacent  to, 
the  land ;  also  to  any  lien,  mortgage,  or  other  incumbrance 
which  was  unrecorded  at  the  time  when  said  building,  structure, 
or  other  improvement  was  commenced,  or  other  materials  for  the 
same  were  commenced  to  be  furnished,  and  placed  upon  or  ad- 

.   .  jacent  to  the  land ;  and  all  liens  upon  any  building  or 

as  to  other  improvement  shall  be  preferred  to  all  prior  liens, 

'"^'  mortgages,  or  other  incumbrances  upon  the  land  upon 
which  said  building  or  other  improvement  shall  have  been  con- 
structed or  situated  when  altered  or  repaired ;  and  in  enforcing 
such  lien,  such  building  or  other  improvement  may  be  sold  sep- 
arately from  said  land,  and  when  so  sold  the  purchaser  may  re- 
move the  same  within  a  reasonable  time  thereafter,  not  to  exceed 
thirty  days,  upon  the  payment  to  the  owner  of  the  laud  of  a  rea- 
sonable rent  for  its  use  from  the  date  of  its  purchase  to  the  time 
of  removal.^ 

Every  original  contractor  within  sixty  days  after  the  comple- 
tion of  his  contract,  and  every  mechanic  or  other  person  within 

^  As  to  sufficiency  of  notice  by  claimant  of  Bach  a  lien,  see  Kezartee  v.  Marks, 
15  Oregon,  529, 16  Fac.  Rep.  407. 
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thirty  days  after  the  completion  of  the  alteration  or  repair,  or  after 
he  has  ceased  to  labor  thereon  or  to  furnish  materials  gtatement 
therefor,  must  file  with  the  county  clerk  of  the  county  ^  ^  fi'*^'- 
a  true  statement,  verified  by  oath,  of  his  demand,  with  all  just 
credits,  with  the  name  of  the  owner  or  reputed  owner,  if  known, 
and  a  description  of  the  property.^ 

Suit  must  be  brought  within  six  months  after  the  lien  is  filed, 
or,  if  credit  be  given,  within  six  months  after  the  ex-      . 
piration  of  such  credit ;  but  no  lien  shall  be  continued 
in  force  for  a  longer  period  than  two  years  from  the  time  the 
work  is  completed. 

No  payment  by  the  owner  of  the  building  to  any  original  con- 
tractor or  sub-contractor,  made  before  thirty  days  from   „, 

.     .  .  Whenpay- 

the  completion  of   the  building,  shall  defeat  any  lien,  mentde- 
onless  such  payment  has  been  distributed  among  the 
workmen  or  material-men,  or,  if  distributed  in  part  only,  then 
only  to  the  extent  of  the  distribution. 

1222.  PennBylvania.^ — Every  building  shall  be  subject  to  a 
lien  for  the  payment  of  all  debts  contracted  for  work 
done  or  materials  furnished  for  or  about  the  erection  or  tied  to 
constrnction  of  the  same,  provided  that  no  lien  shall  be 
allowed  for  a  less  sum  than  ten  dollars ;  ^  and  for  the  payment 

1  It  18  rafBcient  that  the  notice  gives  gas-fitting,  famishing  of  grates  and  for- 
tbe  fnie  amount  of  the  claim  withont  stat-  races ;  to  debts  for  steam-engine,  coal- 
ing that  the  amount  is  over  and  abore  all  breaker,  or  parts  thereof,  pump  gearing, 
just  credits  and  offsets.  Whittier  v.  Blake-  hoisting  gearing,  fixture  or  machinery  in 
]j,  13  Oregon,  546, 11  Fac.  Rep.  305  ;  Ke-  or  about  mills  of  any  kind,  iron  or  coal 
zartee  r.  Marks,  15  Oregon,  529,  16  Pac  works,  coal  mines  and  iron  mines;  to 
Rep.  407.  As  to  what  is  a  sufiicient  stat&-  debts  contracted  for  lime  famished,  work 
ment  of  the  name  of  the  owner,  descrip-  done  in  delivering  the  same,  or  agricul- 
tion  of  the  property,  and  rerification  by  tural  purposes,  to,  for,  or  upon  any  lots, 
oath,  see  Kezartee  v.  Marks,  15  Oregon,  tracts,  farms,  or  parcels  of  land;  to  all 
529, 16  Pac.  Rep.  407.  debts  contracted  for  the  measurement  and 

^  2  Brightly's  Purdon's  Dig.  1883,  p.  valuation  by  any  legalized  measurer  of 

1157,  §§  1-70,  being  the  act  of  June  16,  any  work  done  or  materials  furnished. 

1836,  with  amendments  since.  2  Brightly's  Purdon's  Dig.  pp.  1159,  1160. 

By  yarioQS  acts  the  general  provibions  The  following  liens  have  been  established  : 

of  the  original  act  have  been  extended  to  For  making  and  grading  pavement,  Wil- 

plumbers,  to  persons  famishing  curbstone  yert  v.  Sunbury  Borough,  81^  Pa.  St.  57  ; 

for  the  pavement  of  any  building,  as  afore-  for  drilling  oil  well  and  furnishing  tools, 

said,  within  the  city  and  county  of  Fhila-  ropes,  etc.,  Yandergrift's  App.  83  Fa.  St. 

delphia;  to  wharf-builders,  and  all  con-  126. 

cemed  in  the  making  or  constructing  of       ^  Proviso  enacted  1887,  Laws,  p.  413. 
the  same ;  to  paper-hangers ;  to  debts  for 
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of  all  debts,  not  less  in  amount  than  twenty  dollars,  contracted 
for  work  done  or  materials  furnished  for  or  about  the  repair, 
alteration  of ,  or  addition  to,  any  house  or  other  building.^  To 
entitle  any  one  to  the  benefits  of  this  latter  lien  he  shall  give 
notice  to  the  owner  or  reputed  owner  of  the  property,  or  his 
agent,  at  the  time  of  furnishing  the  materials  or  performing  work 
in  or  about  such  repairs,  alterations,  or  additions,  of  his  intention 
to  file  a  lien. 

The  lien  of  such  debt  shall  extend  to  the  ground  covered  by 
such  building,  and  to  so  much  other  ground  immedi- 
covered  ately  adjacent  thereto,  and  belonging  in  like  manner  to 
^  **°'  the  owner  of  such  building,  as  may  be  necessary  for 
the  ordinary  and  useful  purposes  of  such  building,  the  quantity 
and  boundaries  whereof  shall  be  determined  as  follows :  The 
owner  may  declare  and  define  the  same  in  writing  previously  to 
the  commencement  of  the  erection  of  any  building,  and  may 
cause  the  same  to  be  entered  in  the  mechanic's  lien  docket  kept 
by  the  prothonotary.     In  default  of  any  designation  of  boundaries, 

^  Extended  to  alterations  and  repairs  tion  of  a  bailding,  bat  the  contract  shows 

by  act  May  1,  1861 ;  and  act  May  18,  that  the  work  was  reaUy  an  alteiation 

1887,  Laws  1887,  p.  118.    Formerly  there  of  an  old  building,  the  daim  is  properly 

was  no  lien  for  repairs,  alterations,  or  ad-  struck  off.   Claims  for  erection  and  dtims 

ditions.    Such  a  lien  was  giyen  by  differ-  for  alteration  arise  under  different  acts 

ent  acts  applicable  to  particular  counties,  and  differ  in  several  respects.    Morrison 

until  in  1887,  Acts,  pp.  118, 119,  such  a  v.  Henderson,  126  Pa.   St.  216,  17  AtL 

lien  was  extended  to  all  the  counties  of  Bep.  599. 

the  commonwealth.     The  cases  relating  Under  a  statute  allowing  a  lien  only  for 

to  this  subject  are  quite  numerous,  but  the  erection  or  construction  of  a  building, 

are  of  no  interest  since  the  change  in  the  alterations  and  repairs  which  do  not  fsirlf 

statute.    Some  of  the  latest  decisions  are :  change  its  exterior  into  a  new  stmcturs 

Hancock's  App.  115  Fa.  St.  1, 7  Atl.  Bep.  cannot  confer  a  lien.    Miller  v.  Hershej, 

773,  as  to  alterations  or  repairs  of  a  lease-  59  Pa.  St.  64;  Patterson  v.  Frazier,  123 

hold  estate  in  Allegheny  County ;  Stoner's  Pa.  St.  414, 16  Atl.  Bep.  477. 

App.  135  Pa.  St.  604,  19  Atl.  Bep.  949,  As  to  liens  upon  leasehold  estates,  see 

as  to  claim  filed  for  a  new  addition,  or  act  of  June  17, 1887,  Brightly 's  Pardon's 

back  building,  to  an  old  building ;  Haslett  Dig.  Supp.  1885-91,  p.  2237.     This  act 

v.  Gillespie,  95  Pa.  St.  371,  that  there  was  provides  that,  when  the  materials  are  far 

no  lien  for  new  machinery  furnished  for  nished  or  labor  performed  by  others  than 

the  repair  of  an  old  mill.  the  original  contractor,  they  shall  notiiy 

See  Best  v,  Baurogardner,  122  Pa.  St.  the  owners  of  the  leasehold  of  their  inten- 

17, 15  Atl.  Bep.  691,  as  to  application  of  tion  to  file  a  lien,  ''and, unless  such  notice 

this  act  to  materials  furnished  before  the  shall  be  given,  no  such  lien  shall  be  filed, 

passage  of  this  act.  nor  be  of  any  validity."    The  notice  most 

Where  a  claim  is  filed  for  work  done  precede  the  performance  of   the   work, 

and  materials  furnished  in  the  construe-  Strawlck  v.  Munhall,  139  Pa.  St  163, 21 

226  Atl.  Bep.  151. 
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preyioasly  to  the  commencement  of  any  building,  it  shall  be  law- 
ful for  the  owner  of  such  lot  or  piece  of  ground,  or  for  any  per- 
son having  a  lien  upon  the  same  by  mortgage,  judgment,  or 
otherwise,  or  entitled  to  a  lien  by  virtue  of  this  act,  to  apply  by 
petition  in  writing  to  the  proper  court  to  appoint  competent  and 
skilful  persons  as  commissioners  to  designate  the  boundaries  afore- 
said. Their  report,  when  approved  by  the  court,  is  conclusive 
upon  all  persons  concerned.^ 

The  lien  for  work  and  materials  aforesaid  shall  be  preferred  to 
every  other  lien  or  inqumbrance  which  attached  upon 

'PriArifir 

such  building  or  ground,  or  either  of  them,  subsequently 
to  the  commencement  of  such  building. 

All  buildings  and  machinery  made  liable  to  a  mechanic's  lien, 
to  a  contractor  or  material-man,  for  work  done  or  ma-   sub-con- 
terials  furnished  for  or  about  the  erection,  construction,   J^d^j^blJj.- 
or  repairs  thereof,  shall  also  be  liable  to  a  mechanic's   «"'  *«°- 
lien  for  any  work  done  on  said  building  and  machinery  by  any 
sub-contractor,    mechanic,    or  laborer.^    No    material-man   shall 
have  the  right  to  file  a  lien,  unless  notice  of  the  amount  and  char- 
acter of  such  claim  be  given  to  the  owner  or  reputed  owner,  his 

^  See  Harbach  u,  Korth,  131  Pa.  St  repair,  and  a  contract  to  fnrnish  towarda 

177, 18  Ad.  Kep.  1062.  the  erection  or  repair,  whether  it  be  of 

^  Laws  1887,  p.  413.    The  act  of  June  work  or  materials.    An  architect  or  builder 

16,  1836,  contemplatea  that  the  work  or  is  the  agent  for  the  owner,  and,  represent- 

materiala  for  which  a  lien  may  be  claimed  ing  him,  has  power  by  contract  to  subject 

shaU  be  performed  or  famished   either  the  building  to  a  lien  for  work  or  labor 

nnder  a  contract  with  the  owner,  or  with  procured  by  him ;  the  contractor,  however, 

the  contractor,  architect,  or  builder.    One  builds  upon  his  own  credit,  and  binds  the 

who  merely  furnishes  lumber  for  the  erec-  building  by  virtue  of  the  peculiar  statutory 

tion  of  a  building  is  not  a  contractor  within  relation  he  bears  to  the  owner  under  the 

tbe  meaning  of  that  act.    There  is  no  contract.**    Duff  v,  Hoffman,  63  Pa.  St. 

priTity  between  him  and  the  owner  through  191  ;  Brown  o.  Cowan,  110  Fa.  St.  588, 1 

which  those  from  whom  he  may  purchase  Atl.  Rep.  520. 

may  subject  the  building  to  alien.  Brown        The  owner's  authority  may  be    com- 

V.  Cowan,  110  Pa.   St.  588,  1  Atl.  Rep.  mitted  to  several  contractors.    He  may 

520.    "  A  contractor  is  a  person  employed  commit  the  different  divisions  of  a  house 

to  erect  or  construct  a  building,  or  any  to  different  contractors,  with  power  to 

main  division   thereof ;    and,  of   course,  each  in  his  department  to  bind  the  build- 

where  a  lien  is  allowed  for  work  or  mate-  ing  with  a  lien.    But  it  is  only  a  con- 

risls  for  the  repair,  alteration,  or  addition  tractor  for  a  primary  division  of  a  build- 

of  a  building,  the  contractor  is  the  person  ing  who  has  the  power  of  the  owner  to 

employed  to  construct  the  same.    A  con-  bind  the  building.    Schenck  v.  Uber,  81 

tiaetoris  not  a  mere  workman  nor  a  ma-  Pa.  St.  SI.    And  see  Jobsen  v.  Boden, 

terial-man;  then  is  a  plain  and  obvious  8  Pa.  St.  463;  Guthrie  v.  Homer,  12  Pa. 

dtstmetiott  between  a  contract  to  erect  or  St.  236. 
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authorized  agent  or  attorney,  when  the  material  is  deHyered  on 
the  premises,  or  within  ten  days  thereafter :  provided,  such  sub- 
contractor, mechanic,  or  laborer  shall  file  his  claim,  within  sixty 
days,  setting  forth  the  nature  of  the  work  and  when  the  same  was 
done,  in  the  proper  county,  as  other  mechanics'  liens  are  filed. 

All  contracts  between  the  original  contractor  and  the  owner 
Contract  which  cxpressly  or  impliedly  stipulate  that  no  lien  shall 
rien*rhan  ^®  ^^^^  *^®  invalid  as  against  sub-contractors  unless 
be  filed.  they  have  consented  in  writing  to  be  bound  by  such  con- 
tracts. All  persons  contracting  with  the  owner  for  the  constroc- 
tion  of  a  new  building  shall  be  deemed  the  owner^s  agents  in 
ordering  work  or  materials  for  the  same ;  and  any  sub-contractor 
doing  such  work  or  furnishing  such  materials  may  file  a  lien 
therefor  within  six  months  from  the  time  the  said  work  is  com- 
pleted by  such  sub-contractor.^ 

Where  mechanics'  liens  are  filed  against  the  same  property  by 
Laborer's  ^^^  Original  Contractor  and  a  sub-contractor,  mechanic, 
lit,  r^!It«    or  laborer,  the  lien  of  the  mechanic  or  laborer  shall  be 

nor  to  con-  ' 

tractor's,  jgrg^  paid,  and  the  owner  or  reputed  owner  shall  be  en- 
titled to  credit  in  settlement  with  the  contractor  to  the  extent  of 
the  amount  paid  to  satisfy  the  lien  of  the  mechanic  or  laborer ; 
but  no  building  or  machinery  shall  be  liable  for  an  amount  greater 
than  the  amount  named  in  the  original  contract  for  the  building 
of  the  same. 

Every  person  entitled  to  such  lien  shall  file  a  claim  or  statement 
Claim  to  ^^  ^^^  demand  in  the  office  of  the  prothonotary  of  the 
be  filed:  court  of  commou  plcas  of  the  county  in  which  the  build- 
ing may  be  situate.  Every  claim  as  aforesaid  must  set  forth: 
1.  The  names  of  the  party  claimant  and  of  the  owner  ^  or  reputed 
owner  of  the  building,  and  also  of  the  contractor,  architect,  or 
builder,  where  the  contract  of  the  claimant  was  made  with  such 
contractor,  architect,  or  builder ;  ^    2.  The  amount  or  sum  claimed 

1  Laws  1891,  p.  225 ;  B rightly 's  Pnr-  the  building  when  the  work  was  com- 
don's  Dig.  Sapp.  1891,  p.  2545.  It  had  menced.  Fourth  Avenne  Baptist  Chcrcfa 
been  held  in  Schroeder  v.  Galland,  134    v.  Schreiner,  88  Fa.  St.  124. 

Fa.  St.  277,  and  Benedict  v.  Hood,  134  ^  If  the  claim  is  against  a  mairied  wo- 

Fa.  St.  289,  that  a  stipulation  in  a  building  man,  it  must  set  forth  that  the  work  was 

contract  that  no  mechanic's  lien  should  be  done  or  the  materials  furnished  at  her 

filed  deprived  all  sub-contractors  of  the  request.    All  things  necessaij  to  the  tst 

right  to  file  liens.  liditj  of  the  lien  must  appear  in  the  daim, 

2  It  is  suflScient  to  name  the  owner  of  in  order  to  bind  the  wife's  property     The 
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to  be  dae,  and  the  nature  or  kind  of  the  work  done,  or  the  kind 
and  amount  of  materials  furnished,  and  the  time  when  the  mate- 
rials were  furnished,  or  the  work  was  done,  as  the  case  may  be ;  ^ 
3.  The  locality  of  the  building,  and  the  size  and  number  of  the 
stories  of  the  same,  or  such  other  matters  of  description  as  shall  be 
sufficient  to  identify  the  same. 

Every  such  debt  shall  be  a  lien  as  aforesaid,  until  the  expira- 
tion of  six  months  after  the  work  shall  have  been  fin- 

— within 

ished,  or  the  materials  furnished,  though  no  claim  shall   six 
have  been  filed  therefor ;   but  such  lien  shall  not  con- 
tinue longer  than  the  said  period  of  six  months,  unless  a  claim 
be  filed   as  aforesaid  at  or  before  the  expiration  of  the  same 
period.* 

Every  claimant  having  a  claim  filed  for  work  or  materials,  or 
both,  who  shall  afterwards  proceed  to  perform  further  claim  for 
work  or  furnish  other  materials,  or  both,  may  make  sug-  J^p'^J'^J^ 
gestion  thereof  on  the  same  record,  and  file  a  statement  teriais. 
of  the  amount  and  particulars  thereof,  which  may  be  recovered 
with  the  original  claim  under  the  ^vrit ;  but  if  the  original  claim 
shall  have  been  sued  out,  then  a  separate  scire  facias  may  be 
issued  for  the  supplemental  claim. 

Whenever  a  mechanic's  claim,  or  lien  for  labor  or  materials 

cUum  moat  show  her  corertare,  and  that  This  statute,  authorizing  the  filing  of 

the  work  was  done  with  her  authority,  lumping  charges,  applies  only  when  the 

Llojd  p.  Hibbfl,  81  Pa.  St.  306 ;  Schriffer  contract  is  made  directly  with  the  owner, 

p.  Sanm,  81  Pa.  St  385 ;  Dearie  v.  Mar-  A  sub-contractor  cannot  file  a  lumping 

tin,  78  Pa.  St  55.  charge.    Gray  v.  Dick,  97  Pa.  St  142. 

1  It  shall  be  lawf nl  for  any  mechanic  Under  the  act  of  April  16, 1 845,  it  is  not 

or  material-man  in  the  city  or  county  of  necessary  to  set  out  the  nature  or  kind  of 

PhQadelphia,  and  county  of  Chester,  who  work  and  amount  of  materials  when  the 

performs  work  and  furnishes  materials,  contract  is  with  the   owner:   otherwise 

to  include  both  in  the  same  claim  filed;  when  it  is  with  a  contractor.    Lee  t7.  Burke, 

and  where  the  value  or  amount  of  the  66  Pa.  St  336 ;  Toung  v.  Lyman,  9  Pa.  St 

work  or  materials  can  only  be  ascertained  449 ;  Hamish  v.  Herr,  98  Pa.  St.  6. 

by  meaanrement  when  done,  or  shall  be  '  Whenever  the  items  of  a  mechanic  or 

done  by  contract  for  a  stipulated  sum,  it  material-man's  bill,  for  work  done  or  ma- 

shaU  be  lawful  to  file  a  statement  of  the  teriais  furnished  continuously  towards  the 

time  when  the  work  was  commenced  and  erection  of  any  new  building,  are  in  any 

when  finished,  and  of  the  aggregate  price  part  bond  Jid^  charges  within  six  months 

of  the  work  and    materials.    Brightly's  before  the  filing  of  the  claim,  the  lien  is 

Pardon's  Dig.  p.  1167,  §  47;  Act  March  valid  for  the  whole. 

24,  1849.    See  Miller  v.  Bedford,  86  Pa.  See  In  re  Brown's  Estate  (Pa.),  25  Atl. 

Bt  454.  Rep.  630. 
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filed  in  proper  time  and  in  proper  form,  contains  a  safficient  de- 
Proper  scription  of  the  premises  against  which  it  is  filed,  with 
not""**  ^^^  name  of  owner  or  reputed  owner,  and  a  contractor, 
named.  if  there  be  one,  and  the  name  of  a  claimant,  it  shall 
be  sufficient  notice  of  such  claim  to  purchasers  and  lien  creditors, 
although  all  the  proper  claimants  in  such  case  shall  not  be  named 
therein. 

Scire  The  proceedings  to  recover  the  amount  of  any  claim 

facias.        as  aforesaid  shall  be  by  a  writ  of  iicre  facias.^ 

In  every  case  in  which  any  claim  shall  be  filed  against  any  build- 
Owner  '°S  ^  aforesaid,  and  no  scire  facias  shall  have  issued 
majr  file       thereon,  it  shall  be  lawful  for  the  owner  of  such  building, 

petition.  ,  ,     ,         .  ,     ,  .  '       T 

or  any  person  interested  therem,  to  apply  by  petition  to 
the  court  in  which  such  claim  shall  be  filed,  setting  forth  the 
facts ;  2  whereupon  such  court  may  grant  a  rule  upon  the  party 
claimant,  and  others  interested,  to  appear  in  court,  at  a  time  to  be 
fixed  for  such  purpose,  and  on  the  return  of  such  rule  may  proceed 
in  like  manner  as  if  a  scire  facias  had  been  issued  by  such  claim- 
ant, and  had  been  duly  served  and  returned. 

1  The  plaintiff  must  show  a  debt,  that  his  right  if  the  same  as  if  it  had  been 

it  was  contracted  for  work  done  or  mate-  adduced  by  the  defendant    If  he  cannot 

erial  furnished  for  or  about  the  construe,  prove  the  debt  without  showing  that  he 

tion  of  the  building,  and  that  the  claim  has  no  right  to  the  security,  he  has  no 

was  properly  made  and  filed  in  pursuance  case ;  but  to  make  a  prima  fade  case  he  has 

of  the  terms  of  the  statute.    It  is  unneces-  only  to  prove  the    statutory  requisites, 

sary  for  him  to  allege  in  his  claim,  or  Noar  v.  Gill,  111  Pa.  St.  488,  492. 4  Atl. 

aflSrmatively  prove,  that  the  work  was  Rep.  552,  per  Trunkey,  J. 

done  or  the  material  was  furnished  on  the  As  to  pleadings,  see  Blessing  v.  Miller, 

credit  of  the  building.    The  creditor  may  102  Pa.  St.  45;  Weaver  p.  Lutx,  102  Pa. 

have  done  some  act  which  bars  his  right.  St.  593 ;  Scholl  r.  Gerhab,  93  Pa.  St  346; 

as  the  giving  of  sole  credit  to  the  con-  McKelvey  ».  Jarvis,  87  Pa.  St  414;  Lee 

tractor,  or  agreeing  with  the  owner  to  v.  Burke,  66  Pa.  St  336 ;  Lloyd  r.  Hibhs, 

waive  the  security  of  the  lien.    No  rule  of  81  Pa.  St  306. 

evidence  requires  the  creditor  to  prove  that  As  to  matters  of  practice,  see  Stoke  r. 

he  has  done  no  act  to  annul  his  statutory  McCullough,  107  Pa.  St.  39 ;  Barclay  r. 

security.    If  the  debtor  or  owner  of  the  Wainwright,  86  Pa.  St  191. 

building  alleges  that  the  claimant  has  done  As  to  amendments,  see  Fahnestock  f. 

an  act  which  annuls  the  lien,  the  burden  of  Wilson,  95  Pa.  St.  301 ;  Fourth  Avenue 

proof  of  such  act  rests  on  the  owner  or  Baptist  Church  v.  Schreiner,  88  Pa.  St. 

debtor.     Of  course,  where  a  plaintiff,  in  124. 

making  proof  of  his  right  to  a  lien,  shows  For  proceedings  to  recover  possession 

that  he  did  the  work  or  furnished  the  map  after  sale  under  a  levari  facias,  see  Wal- 

terials  on  the  mere  credit  of  the  contractor,  bridge's  App.  95  Pa.  St  466. 

or  on  a  contract  that  he  should  not  have  the  *  Seabrook  ».  Swarthmore  College,  65 

lien,  the  effect  of  such  testimony  against  Pa.  St  74. 
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The  lien  of  every  such  debt,  for  which  a  claim  shall  have  been 
filed  as  aforesaid,  shall  expire  at  the  end  of  five  years  Liniution 
from  the  day  on  which  such  claim  shall  have  been  filed,  <>'  ^®°* 
unless  the  same  shall  be  revived  by  scire  facias  in  the  manner  pro- 
vided by  law  in  case  of  judgments ;  ^  in  which  case  such  lien  shall 
continue  in  like  manner  for  another  period  of  five  years,  and  so 
from  one  such  period  to  another,  unless  such  lien  be  satisfied,  or 
the  same  be  extinguished  by  a  sheriflTs  sale,  or  otherwise,  accord- 
ing to  law. 

1223.  Rhode  Island.'  —  Whenever  any  building,  canal,  turn- 
pike, nulroad,   or  other   improvement   shall  be    con-  ,^ 
stracted,  erected,  or   repaired   by  contract  with,  or  at  tied  to 
the  request  of,  the  owner  thereof,  such  owner  being  at 
the  time  the  owner  of  the  land  on  which  the  same  then  is,  or 
by  the  husband  of  such  owner  with  the  consent  of  his  wife  in 
writing,^  such  building,   canal,   turnpike,  railroad,  or  other  im- 
provement)  together  with  the  said  land,  is  hereby  made  property 
liable  and  shall  stand  pledged  for  all  the  work  done  in  covered, 
the  construction,  erection,  or  reparation  of  such  building,  canal, 
turnpike,  railroad,  or  other  improvement,^  and  for  the  materials 
used  in  the  construction,  erection,  or  reparation  thereof,  which 
have  been  furnished  by  any  person  ,^  before  any  other  prbrity. 
lien  which  shall  originate  subsequent  to  the  commence- 
ment of  such  erection,  construction,  or  reparation  on  such  land.^ 

^  See  Hunter  v.  Lanning,  76  Pa.  St  25.  made  repairs  or  improvements  nnder  con- 

*Pub.  Stats.  1S82,  cb.  177,  JJ  1-28;  tract  with  or  by  request  of  the  owner. 

Amended  lisws  1888,  ch.  696.  Sweet  v.  James,  2  R.  L  270. 

*  Since  R.  S.  1857.  Consent  witbont  Tbe  contractor  has  a  lien  not  only  for 
writing  sufficient  before.  Briggs  v.  Titus,  his  own  labor,  but  for  that  of  all  persons 
7  R.  L  441 ;  Bliss  v.  Fatten,  5  R.  1. 376.  employed  bjr  him,  although  they  may  have 

A  mechanic's  lien  does  not  attach  to  concurrent  liens.    Sweet  v.  James,  2  R. 

the  estate  of  a  married  woman  for  im-  I.  270. 

prorements  made  npon  it,  unless  she  has       ^  A  lien  for  materials  before  the  amend- 

coDtrscted  for  them  in  writing  jointly  with  ment  of  1888  was  given  only  to  a  person 

ber  hosband,  or  the  husband's  contract  for  who  had  contracted  with,  or   been  re- 

them  has  received  her  written  consent,  quested  by,  the  owner  to  erect  the  build* 

Her  own  written  contract  in  which  the  ing.    A  sub-contractor  had  no  lien  for 

hosband  does  not  join  is  insufficient.  Cam-  materials  furnished    by  him.    Hatch  v. 

eron  v.  McCulIough,  11  R.  1. 173.  Faucher,  15  R.  I.  459,  8  Atl.  Rep.  543. 

^  Tbe  lien  is  not  confined  to  mechanics,  The  amendment  extended  the  lien  to  ma- 

bnt  is  extended  to  all  persons  who  have    terial  furnished  to  the  contractor  for  use 

■ ■ ♦ 

*  This  lien  has  precedence  over  any  has  begun.  McDonald  v.  Kelly,  14  R.  I. 
other  lien  which  originates  after  the  work    335. 
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In  case  the  contract  is  made  with  or  at  the  reqaeat  of  a  leesee 
or  tenant,  or  by  the  husband  of  such  lessee  or  tenant  with  the 
Lessee's  Consent  of  his  wife  in  writing,  the  interest  of  such  les- 
interest.  g^^  q^  tenant  in  the  property  stands  pledged  for  all 
the  work  done  or  materials  furnished,  and  not  the  interest  of  the 
landlord,  unless  his  consent  in  writing  is  first  obtained,  acknow- 
ledging his  estate  to  be  also  holden  for  the  payment  thereof. 

Whenever  any  such  improyement  shall  be  made  by  contnust 
Owner  of  with  or  at  the  request  of  the  owner,  who  at  the  time 
freehold^  ^  ^^  owner  of  less  than  a  freehold  in  the  land,  or  by  the 
k?f  ^^^-      husband  of  such  owner  with  the  consent  of  his  wife 

nis  own  in- 
terest only,  in  writing,  such  improyement,  with  the  title  and  in- 
terest of  the  owner  thereof  in  the  land,  shall  stand  pledged  for 
all  the  work  done  and  material  used  in  the  improyement,  and  not 
the  interest  or  title  of  the  owner  of  the  fee  in  such  land,  unless 
the  consent  in  writing  of  such  owner  is  first  obtained,  and  ac- 
knowledging his  estate  to  be  also  holden  for  the  payment  thereof. 

A  lieu  under  a  written  contract  must  be  enforced  by  suit  within 
four  months  from  the  time  that  any  payment  becomes  due ;  ^  if 
Suit  to  ^^®  '^^^  ^^  ^^^  under  a  written  contract,  suit  to  enforce 
enforce.  [^  must  be  Commenced  within  six  months  from  the  time 
of  commencing  the  doing  of  such  work  or  the  delivery  of  the 
materials. 

No  lien  shall  attach  for  materials  furnished  unless  the  person 
Notice  to  furnishing  the  same  shall,  within  sixty  days  after  such 
matwiaf-  ^^aterials  are  placed  upon  the  land,  give  notice  in  writing 
man.  to  the  ownor  of  the  property  to  be  affected  by  the  lien, 

if  such  owner  be  not  the  purchaser  of  the  materials,  that  he  in- 
tends to  claim  such  lien,  and  shall  within  that  time  place  a  copy 

in  performing  his  contract,  and  which  was  If  the  materials  are  famished,  not  vd- 
so  used,  though  it  was  not  furnished  on  der  any  one  con tinaing  contract,  bat  from 
the  credit  of  the  owner  of  the  estate ;  bat  time  to  time,  as  the  material-men  were  re- 
it  did  not  extend  the  lien  to  material  fur-  quested  to  furnish  them,  so  that  each  de- 
nished  to  the  contractor  on  general  ac-  lirery  was  a  separate  transaction,  begin- 
coant.  Gurnej  v.  Walsham,  16  R.  I.  698,  ning  and  ending  in  itself,  thej  are  entitled 
19  Atl.  Rep.  323.  to  have  any  deliyeiy  within  six  months 
^  If  by  the  contract  the  price  is  pay  a-  before  the  accoant  was  lodged  regarded 
ble  in  time  notes,  the  suit  may  be  com-  as  the  time  for  commencing  the  deliTery 
menced  within  the  time  limited  after  for  materials  then  or  sabsequently  fnr- 
the  maturity  of  the  nofiss.  Wheeler  v,  nished.  Gumeyv.Walsham,  16  R.  1. 698i 
Schroeder,  4  R.  L  383  ;  Sweet  v.  James,  19  Atl.  Rep.  323. 
2  R.  I.  270. 
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of  such  notioe  on  record  in  the  office  of  the  town  clerk  of  the  town 
in  which  said  land  is  situated ;  and  if  such  owner  cannot  be  found, 
and  has  no  place  of  abode  within  the  State,  such  notice  may  be 
served  by  posting  it  on  the  land.^ 

A  sub-contractor  must,  within  thirty  days  after  commencing  the 
work,  give  notice  in  writing  of  his  intention  to  claim   ^oUceto 
a  lien,  and  he  must  commence  proceedings  to  enforce  ovmer. 
the  lien  within  four  months  from  the  time  of  giving  such  notice.' 

The  commencement  of  legal  process  to  enforce  a  lien  is  the 
lodging  of  an  account  or  demand,  for  which  the  lien  is   Demand  of 
claimed,  in  the  office  of  the  town  clerk,  to  be  recorded,   ^^^^ 
and  the  time  of  filing  of  such  notice  must  be  noted.^ 

^  Where  the  materialt  ure  placed  on  ciencj   of  notice  bj  laborers,  tee,  aluo, 

the  land  from  time  to  time,  as  requested,  Kenyon  v.  Peckhsm,  10  R.  I.  402. 

and  not  in  pnrauance  of  anj  entire  con-  *  Blias  v.  Fatten,  5  B.  I.  376.    When 

traet,  the  notice  need  not  be  giren  within  negotiable  paper  has  been  given  for  the 

sixtj  d  ys  after  the  materi^-man  com-  price,  as  stated  in  the  aocoont  filed,  the 

mencgg  delivering,  bat,  whenever  given,  is  petition  is  the  commencement  of  the  ac- 

good  for  any  materials  placed  on  the  land  tion.    Sweet  v.  James,  2  R.  I.  270. 

within  the  next   preceding    sixty  days.  The  provision  as  to  recording  is  merely 

Gamey  v.  Walsham,  16  R.  I.  698, 19  Atl.  directory  to  the  clerk,  and  his  failure  to 

Bep.  323.  comply  with  the  statute  will  not  invalidate 

The  lien  will  attach  only  for  that  mate-  the  lien.    Spencer  v.  Doherty  (R.  I.),  20 

rial  furnished  within  sixty  days  of   the  Atl.  Rep.  232. 

giving  of  the  notice,  and  will  not  extend  The  serving  and  filing,  within  the  re- 

back  to  the  commencement  of  the  furnish-  quired  sixty  days  under  section  6,  of  a  no- 

ing  under  the  contract.    Newell  v.  Camp-  tice  of  an  intention  to  claim  a  lien,  which 

bell  Mach.  Co.  (R.  I.)  20  Atl.  Rep.  158.  contained  a  description  of  the  materials 

In  Providence  the  notice  is  properly  and  of  the  property  to  be  affected  and  the 

placed  on  record  in  the  office  of  the  re-  amount  claimed,  is  not  a  compliance  with 

corder  of   deeds.    Gnmey  v.  Walsham,  section  7  in  regard  to  the  commencement 

16  R.  L  698,  19  Atl.    Rep.   323.    The  of  legal  process.     Tlngley  v.  White  (R. 

mere  filing  of  the  copy  is  not  enoogh.    It  I.),  23  AtL  Rep.  100,  especially  if  it  is  not 

must  be  recorded.    Nor  is  the  mere  re-  stated  that  these  matters  were   incorpo- 

cording  of  the  names  of  the  parties  to  rated  in    the  notice  for  the   purpose  of 

the   notice,  with  a  minute  of   the  time  commencing  legal  process. 

when  filed,  a  sufficient  recording.    Dodge  The  mechanics'  lien  law,  ch.  177,  gives, 

p.  Walsham,  16  R  I.  704,  19  AU.  Rep.  in  sections  1-^,  a  lien  for  labor,  but  does 

326.  not  expressly  state  to  whom  it  is  given. 

*  A  snlHMntractor  has  a  lien  for  his  Sections  4, 5  relate  to  proceedings  by  the 

own  labor  and  for  that  of  his  employees,  original  contractor  to  get  the  benefit  of 

Hatch  V.  Faucher,  15  R.  I.  459,  8  Ad.  Rep.  a  lien.    SecUon  6  relates  to  proceedings 

543.  A  laborer  employed  by  the  contractor  by  persons  who  do  work  or  labor  in  tbe 

is  not  entitled  to  a  lien  unless  he  gives  the  construction,  etc.,  of  a  building,  "  at  the 

nodce  within  the  time  limited.    The  fact  request  of  any  person  who  had  entered 

that  he  is  hired  by  the  day  is  immaterial,  into  a  contract,  whether  in  writing  or  not, 

Mowry  v.  Hill,  14  B.  I.  504.    As  to  suffi-  for  such   construction,"  etc.     The  word 
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The  petition  to  enforce  the  lien  must  set  forth  the  account, 
describe  the  property,  and  pray  for  a  sale. 

1224.  South  Carolina.^ —  Any  person  to  whom  a  debt  is  due 
Who  cnu  ^^^  labor  performed  or  furnished,  or  for  materials  fur- 
tied  to  nished  and  actually  used,  in  the  erection,  alteration,  or 
repair  of  any  building  or  structure  upon  any  real  estate, 
by  virtue  of  an  agreement  with,  or  by  consent  of,  the  owner  of 
such  building  or  structure,  or  any  person  having  authority  from, 
or  rightfully  acting  for,  such  owner,  in  procuring  or  furnishing 
Property  ^^^^  labor  or  materials,  shall  have  a  lien  upon  such 
covered.  building  or  structure,  and  upon  the  interest  of  the* 
owner  thereof  in  the  lot  of  land  upon  which  the  same  is  situated, 
to  secure  the  payment  of  the  debt  so  due  to  him,  and  the  costs 
which  may  arise  in  enforcing  such  lien  under  this  statute,  except 
as  is  provided  in  the  following  sections. 

Such  lien  for  materials  furnished  shall  not  attach  unless  the 
person  f urnishincc  the  same,  before  so  doing,  gives  no- 

No  lien  for    *  _  •      »  %  iJ^       n    i. 

materials  tice  to  the  owner  of  the  property  to  be  affected  by 
upon^  the  lien,  if  such  owner  is  not  the    purchaser,  that  he 

notice.         intends  to  claim  such  lien. 

Such  lien  shall  not  avail  or  be  of  force  against  any  mortgage 
Pri  rit  actually  existing  and  duly  recorded  prior  to  the  date 
of  the  contract  under  which  the  lien  is  claimed.^ 

The  owner  of  such  building  or  structure  in  process  of  erection, 
or  being  altered  or  repaired,  other  than  the  party  by  whom,  or 

"  contract/'  in  the  last  provision,  includes  lien.    The  owner  cannot  be  said  to  haie 

only  the  original  contract,  and  one  who  given  his  "  consent  '*  to  the  famishing  of 

worked   under  a  contract  with  a  sub-con-  labor  or  material  by  a  sub-contractor,  and 

tractor  was  not  entitled  to  a  lien.    Mor-  the  contractor  has  no  authority  from  the 

rison  v,  Whaley,  16  R.  I.  715,  19  Atl.  owner,  nor  is  he  acting  for  the  owner, 

Rep.  330;  Hatch  v.  Faucher,  15  R.  I.  459,  in  making  contracts  with  workmen  and 

8  Atl.  Rep.  543.  others. 

1  G.  S.  1882,  §§  2350-2388.  "Consent/'  within  the  meaning  of  the 

To  entitle  a  person  to  the  lien  provided  statute,  implies  something  more  than  ac- 

for  in  this  statute,  two  things  must  con-  quiescence.    It  implies  an   agreemeut  to 

cur  :  1.  There  must  be  a  debt  due  to  the  that  which  could  not  exist  without  such 

person  claiming    the  lien  for  labor  per-  consent.    Geddes  v.  Bowden,  19  S.  C.  1 ; 

formed,  or  for  materials  furnished;    2.  Gray  v.  Walker,  16  S.  C  143,  147 ;  Mm- 

Such  labor  must  be  performed,  or  the  ma-  ray  v.  Earle,  13  S.  C.  87,  89. 

terials  must   be  furnished,  by  virtue  of  ^  Devereux  r.  Taft,  20  S.  C  555.    See 

an  agreement  with,  or  by  consent  of,  the  Watson  v.  Columbia  Bridge  Co.  13  S.  C 

owner  of  such  building  or  his  agent.  433,  as  to  priority  of  lien  to  pledge  of  the 

A  sub-contractor  is  not  entitled  to  such  shares  of  a  bridge  company. 
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in  whose  behalf^  a  contract   for  labor  or  materials   has  been 
made,  may  prevent  the  attaching  of  any  lien  for  labor 
thereon  not   at  the  time  performed,   or   materials   not  may  pre- 
then  furnished,  by  giving  notice  in  writing  to  the  pei>  ^*"' 
son  performing  or  famishing  such  labor,  or  furnishing  such  ma- 
terials, that  he  will  not  be  responsible  therefor. 

Such  lien  is  dissolved  unless  the  person  desiring  to  avail  him- 
self of  it,  within  ninety  days  after  he  ceases  to  labor,  or  ji^ccoant  to 
to  furnish  labor  or  materials,  files  in  the  ofiBice  of  the  ^  ^***^- 
clerk  of  the  court  of  common  pleas  a  statement  of  a  just  and 
true  account  of  the  amount  due  him,  with  a  description  of  the 
property. 

Suit  to  enforce  the  lien  must  be  commenced  within  six  months 
after  the   claimant  ceases    to  labor  or   furnish   mate-  ^^^ 
rials.^ 

A  prior  attaching  creditor  is  preferred. 

1225.  Tennessee.^  —  There  shall  be   a  lien  upon  any  lot  of 
ground  or  tract  of  land  upon  which  a  house  has  been 
constructed,  built,  or  repaired,  or  fixtures  or  machinery  tied  to 
famished  or  erected,  or  improvements  made,  by  special    **°' 
contract  with  the  owner  or  his  agent,^  in  favor  of  the  mechanic 
or  undertaker,  founder  or  machinist,  who  does  the  work,  or  any 
part  of  the  work,  or  furnishes  the  materials,  or  any  part  of  the 
materials,  or  puts  thereon  any  fixtures,  machinery,  or  material, 
either  of  wood  or  metal. 

If  the  contract  be  made  with  the  mortgagor,  and  the  mort- 
gagee has  written  notice  of  the  same  before  the  work  pr{oritv. 
is  begun  or  materials  furnished,  and  consents  thereto, 
the  lien  shall  have  priority  over  the  mortgage ;  and  if  he  fail  to 
object  within  ten  days   after  receipt  of  the   notice,  his  consent 
shall  be  implied.^ 

^  The  proceeding  may  be  either  by  acr-  amended,  Acts  1889,  ch.  103.  As  to  con- 
vice  of  summoDS  and  petition,  or  bj  filing  stitntionalitj,  see  §  1304. 
a  petition,  and  obtaining  from  the  court  '  By  "special  contract "  is  mean  tan  em- 
an  order  of  notice.  Oliver  v.  Fowler,  22  plojment  and  undertaking  to  do  the  work. 
S.  C.  534;  Johnson  r.  Frazee,  20  S.  C.  Alley  v,  Lanier,!  Cold.  540;  McLeod  ». 
500.  The  action  is  commenced  when  the  Capell,  7  Bax.  196,  198;  O'Malley  v. 
petition  is  filed.  Oliver  v.  Fowler,  22  S.  C.  Conghlin,  3  Tenn.  Ch.  431. 
534.  There  can  be  no  personal  judgment  *  The  same  rule  applies  where  a  ven- 
for  a  deficiency.  Johnson  t;.  Frazee,  20  dor's  lien  is  reserved  in  the  deed.  Code, 
S.  C.  500.  §  2743. 

>Code    1884,    §§    2739-2750,    4286; 
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The  lien  shall  include  the  buildings  fixture,  or  improyement. 

Property  ^^  ^^^^  ^  ^^^  ^^^  ^^  land,  and  continue  for  one  year 
covered.       ^ft^j.  ^h^   work  is  finished    or  materials  are  fumished, 

and  until  the  decision  of  any  suit  that  may  be  brought  vriOnn 
that  time  for  the  debt  due  said  mechanic  or  undertaker,  and 
bind  the  lot  or  land,  although  the  owner  may  convey  or  other- 
wise dispose  of  the  same. 

Every  journeyman,  or  other  person  employed  by  such  me- 
Notice  to  chanic,  founder,  or  machinist  to  work  on  the  buildings, 
owner.  fixture,  machinery,  or  improvement,  or  to  furnish  ma- 
terials for  the  same,  shall  have  this  lien  for  his  work  or  mate- 
rials :  provided  that,  within  thirty  days  after  the  building  is 
completed,  or  the  contract  shall  expire  or  be  discharged,  he  shall 
notify,  in  writing,  the  owner  or  his  agent  that  the  lien  is 
claimed;  and  the  lien  continues  for  ninety  days  from  the  date 
of  such  notice,  and  has  precedence  over  all  other  liens  for  such 
time.  A  statement  of  the  amount  due  for  such  work,  labor,  or. 
materials  shall  be  filed  with  the  county  register  for  registration.^ 

Such  claims  shall  in  no  case  exceed  the  amount  agreed  to  be 
paid  by  the  owner  or  proprietor  in  his  original  contract. 

If  work  or  materials  be  fumished  on  lands  of  a  married  woman 
O  la  d  f  ^^^  ^^  ^^^  signed  any  contract  in  writing,  and  the  me- 
married  chauic,  laborer,  or  furnisher  is  ignorant  of  her  claim,  he 
may,  after  giving  ten  days'  notice,  take  and  remove  snch 
property,  or  the  parts  of  the  same  on  which  his  labor  was  per- 
formed or  materials  or  other  property  used.  The  same  right  of 
removal  applies  to  all  other  cases  of  parties  under  disability. 

The  owner  of  property  may  demand  from  the  original  con- 
indemnity  tractor  an  indemnity  bond  to  protect  him  from  liens  of 
bond.  sub-contractors,  mechanics,  and  furnishers. 

The  lien  shall  be  enforced  by  attachment,  either  in  law  or 
How  en-  ^^uity,  or  by  judgment  and  execution  at  law,  to  be 
forced.         levied  upon  the  property  on  which  the  lien  is.^ 

^  By  Acts  1845,  ch.  1 18,  §  2,  a  limita-  ried  into  the  Code  of  1858,  at  section  1988, 

tion  was  expressly  made  in  the  following  and  is  now  in  full  force  and  effect,  nercr 

words :  "  The  claims  thus  secured  hy  Hen  having  been  repealed,  expressly  or  by  im- 

for  work  and   labor  done  and  materials  plication.    Cole  Manuf.  Co.  ».  Falls,  90 

furnished   shall  in  no    case  exceed  the  Tenn.  466, 16  S.  W.  Rep.  1045. 
amount  agreed  to  be  paid  by  the  owner        *  Burr  v.  Graves,  4  Lea,  552 ;  McLeod 

or  proprietor  in  his  original  contract  with  i;.  Capell,  7  Bax.  196. 
the  under Uker."    This  provision  was  car- 
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This  lien  does  not  operate  in  favor  of  any  person  to  whom  the 
debt  is  transferred  without  notice  of  the  lien ;   but  a  j^ffQ. 
journeyman's  lien  is  not  lost  when  the  contractor  has  ^^^^ 
transferred  the  debt  due  him. 

1226.  Texas.^  —  Any  person  or  firm,  lumber  dealer,  artisan, 
or  mechanic,  who  may  labor  or  furnish  material,  ma-   ^^ 

,  •^  Who  enti- 

chinery,  fixtures,  or  tools  to  erect  any  house  or  improve-  tied  to 
ment,  or  to  repair  any  building  or  improvement  what- 
ever, under  or  by  virtue  of  any  contract  with  the  owner  or  pro- 
prietor thereof,  or  his  agent;  trustee,  contractor  or  contractors, 
upon  complying  with  the  provisions  of  this  act,  shall  have  a  lien 
on  such    house,  building,  fixture,  or  improvement,  and  property 
shall  also  have  a  lien  on  the  lot  or  lots  of  land  neces-  covered, 
sarily  connected  therewith,  to  secure  payment  for  labor  done, 
lumber,  material,  machinery,  or  fixtures  and  tools  furnished  for 
construction  or  repairs. 

.  In  order  to  fix  and  secure  the  lien  herein  provided  for,  it  shall 
be  the  duty  of  every  original  contractor,  within  four  ^^BctoT 
months,  and  every  journeyman,  day -laborer,  or  other  to  file  coo- 
person  seeking  to  obtain  the  benefit  of  the  provisions 
of  this  article,  within  thirty  days,  after  the  indebtedness  shall 
have  accrued,  to  file  his  or  their  contract^  in  the  office  of  the 

• 

^  R.  Ciy.  State.  1889,  §$  3164-3179.  quent  contract.    Ljou  v.  Ozee,  66  Tex. 

The  Const,  art.  16,$  37,  which  prorides  95,  17  S.  W.  Rep.  406;  Reese  v.  Corlew, 

that  "mechanics  .  .  .  shall  have  a  lien,  60  Tex.  70;  Tinsley  v.  Boykin,  46  Tex. 

. .  .  and  the  legislature  shall  provide  for  592. 

•  .  .  enforcement  of  said  liens/'  creates  Under  this  provision,  a  contract  signed 
the  lien,  and  only  leaves  it  for  the  legisla-  hy  the  owner  of  the  property  after  the 
tars  to  provide  the  means  of  its  enforce-  work  is  finished,  giving  a  lien  for  labor 
ment  Keating  Implement  &  Mschine  performed  of  a  character  such  as  would 
Co.  0.  Marshall  Electric  Light  &  Power  entitle  the  laborer  to  a  lien,  may  be  re- 
Co.  74  Tex.  605,  12  S.  W.  Rep.  489.  corded,  and  will  secnre  the  lien.    The  fact 

'  A  promissory  note  executed  after  the  that  the  contract  postpones  the  payment 

performance  of  the  work  for  which  a  lien  of  the  debt  to  a  future  day  does  not  im- 

it  claimed,  stating  that  the  consideration  pair  or  affect  the  lien.    Neither  is  it  neces- 

vis  for  work  and  materials  furnished  on  B^ry  to  register  the  contract  before  the 

A  certain  honse,  does  not  show  snch  facts  debt  is  due.    Mnndine  v,  Berwin,  62  Tex. 

as  were  neceaeazy  to  fix  a  mechanic's  lien  341* 

under  this  provision.    Reese  v.  Corlew,  60        ^  provision  for  recording  a  written  con- 

Tex.  70 ;  Taylor  p.  Hnck,  65  Tex.  238 ;  tract,  out  of  which  a  mechanic's  lien  arises, 

Lyon  9.  Elser,  72  Tex.  304,  12  S.  W.  Rep.  applies  to  an  instrument  signed  by  the 

177.    The  contract  to  be  recorded  is  that  mechanic,  and  not  by  the  owner,  though 

by  virtue  of  which  the  labor  was  done  or  accepted  by  him.    Martin  v.  Roberts,  57 

the  materials  furnished,  not  any  subae-  ^»'  5^« 
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county  clerk  of  the  county  in  which  such  property  is  situated, 
and  cause  the  same  to  be  recorded  in  a  book  to  be  kept  by  the 
county  clerk  for  that  purpose :  ^  provided  that,  if  such 
file  ac-  journeyraan,  day-laborer,  or  other  person  have  no  writ- 
ten contract,  it  shall  be  sufficient  for  them  to  file  an 
itemized  account  of  their  claim,  supported  by  affidavit  showing 
that  the  account  is  just  and  correct,  and  that  all  just  and  lawful 
offsets,  payments,  and  credits  have  been  allowed.^  If  there  be 
If  no  con-  no  written  contract,  it  is  the  duty  of  the  person  seeking 
count tobe  *^  obtain  the  lien  to  file  such  sworn  account  of  the  de- 
filed, mand,  to  be  recorded  as  provided  for  in  case  of  written 
contracts.^ 

Both   the  contracts  and   accounts,  when   filed   and  recorded, 

.         must  be   accompanied  by  a  description  of  the   lands, 

tion  of        lots,   houses,   and   improvements   made,  against  which 

the  lien  is  claimed.     The  lien,  if  against  land  in  the 

country,  extends  to  and  includes  fifty  acres  upon  which  the  im- 

^    provements  are  situated.     In  a  city  or  town  it  includes 

How  much    *.  *.iii 

landcov-     such  lot  Or  lots  UDon  which  the  houses  or  improvements 
are  situated. 
The  lien  attaches  to  the  buildings,  erections,  or  improvements 
„ .   .  for  which  they  were  furnished,  or  the  work  was  done, 

to  build-      m  preference  to  any  prior  lien  or  incumbrance,  or  mort- 
"**^  g^©  upon  the   land,  upon  which  said  buildings,  erec- 

^  The  book  need  not  be  kept  exdasivelj  does  no  more  than  preserve  a  lien  which 

for  that  purpose.    Quinn  v.  Logan,  67  exists  already."    TrammeU  v.  Mount,  68 

Tex.  600,  4  8,  W.  Rep.  247.  Tex.  215,  4  S.  W.  Rep.  S77;  Keating 

A  contract  is  in  writing  when  all  its  Machine  Co.  v.  Marshall  Electric  L.  & 

terms  are  in  writing,  though  it  is  signed  P.  Co.  74  Tex.  605,  12  S.  W.  Rep.  489. 
hy  one  of  the  parties  only.     Martin  v,        ^  The  verbal  contract  need  not  be  set 

Roberts,  57  Tex.  564.    A  bond  so  exe-  out  with  the  bill  of  particulars.    It  is  snf- 

cuted  is  a  written  contract,  which,  if  duly  ficient  to  state  that  the  work  was  done  at 

recorded,  fixes  the  lien.    Martin  v.  Rob-  the  request,  and  with  the  approval,  of  the 

ens,  57  Tex.  564.    The  written  contract  owner.    Pool  w.  Wedemeyer,  56  Tex.  287. 
need  not  be  authenticated  before  record-        '  Failure  to  record  the  bill  of  parucu- 

ing.    Pope  V.  Graham,  44  Tex.  196.  lars  is  a  fatal  non-compliance  with  the 

"  The  lien  of  a  mechanic,  though  not  statute.    Lyon  v.  Ozee,  66  Tex.  95  ;  Pool 

fixed  before  record  of  the  contract  or  bill  v.  Sanford,  52  Tex.  621 ;  Sens  r.  Tren- 

of  particulars,  when  it  is  fixed,  relates  back  tune,  54  Tex.  218.    The  filing  of  a  note 

to  the  time  when  the  work  was  performed,  taken  for  materials  is  not  sufficient.    Lyon 

or  the  material  furnished,  and  hence  takes  v.  Elser,  72  Tex.  304, 12  S.  W.  Rep.  177. 
precedence  of  all  claims  to  the  property        The  lien  is  not  binding  npoo  a  bona  fid* 

improved,  which  have  been  fastened  npon  purchaser  for  value  withoat  notice,  al- 

it  since  that  time.  .  .  .  The  registration  though  the  property  is  purchased  withia 
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tions,  improvements,  or  machinery  have  been  put  or  labor  per- 
formed, and  the  person  enforcing  the  same  may  have  such  building, 
erection,  or  improvement  sold  separately :  provided  any  lien,  in- 
cumbrance, or  mortgage  existing  on  the  land  or  improyements  at 
the  time  of  the  accrual  of  the  lien  herein  provided  for  shall  not 
be  affected  thereby.     When  the  improvements  are  sold  j^o^jce  to 
separately,  the  purchaser  is  placed  in  possession  by  the  owner. 
oflScer  making  the  sale,  and  he  has  the  right  to  remove  the  same 
within  a  reasonable  time.      Every  sale  must  be  upon 
judgment  rendered  by  some  court  of  competent  jurisdic- 
tion foreclosing  such  lien  and  ordering  sale.^ 

1227.  Utah  Territory .^ — Whoever  shall  do  work  or  furnish 
materials  by  contract,  express  or  implied,  with  the  owner 
of  any  land,  to  any  amount,  for  the  construction,  enlarge-  tied  to 
ment,  alteration,  or  repair  of  any  building  or  other  struc- 
ture upon  such  land,  or  in  making  any  other  improvements,  or  in 
doing  any  other  work  upon  such  land,  as  stated  in  following  sec- 
tions, shall  have  a  lien  upon  such  land,  building,  structure,  and 
other  improvements  for  the  amount  and  value  of  the  work  so 
done,  or  materials  so  furnished,  to  the  extent  of  the  interest  or 
claim  of  such  owner  thereto  at  the  time  of  the  commencement  to 
do  such  work  or  to  furnish  such  materials.     Said  lien  shall  like- 
wise attach  to.  another  or  greater  interest  in  any  of  such 
property  acquired  by  such  owner  at  any  time  subsequent  acquired 
to  such  commencement  to  do  work  or  to  furnish  mate- 
rials, and  before  the  establishment  of  said  lien  by  process  of  law. 

Whoever  shall  do  work  or  furnish  materials  by  contract,  ex- 

the  time  limited  for  filing  the  lien.    Odum  R.  Co.  v,  AlleOi  1  Tex.  App.  Civ.  Cas. 

V.  Loomis,  1  Tex.  App.  Ciy.  Cas.  §  524.  §  568. 

1  Everj  person  except  the  original  con-  The  lien  aa  to  the  bnildings  is  superior 

tractor  most  give  ten  dajs*  notice  in  writ-  to  a  pnrchase-monej  mortgage.    Claes  v. 

ing  to  the  owner  that  he  holds  a  claim,  Dallas  Loan  Ass'n  (Tex.),  IS  S.  W.  Rep. 

stating  the  amount  and  from  whom  the  421. 

debt  is  due ;  and  the  owner  may  retain  the  '  Laws  1890,  ch.  30.    As  to  liens  upon 

amount  nntfl  the  same  is  settled  and  de-  mines,  see  Laws  1890,  ch.  30,  §§  7, 18. 

termined  to  be  due.    R.  Cir.  Stats.  1889,  The  provisions  of  this  act  apply  to  all  per- 

§  3176.  sons  who  do  work  or  furnish  materials  for 

The  district  court  has  jurisdiction  to  the  construcdon,  extension,  enlargement, 
decree  a  lien  on  land^  without  reference  alteration,  or  repair  of  any  railroad,  tram- 
to  the  amonnt  of  the  claim.  Handel  v,  way,  wagon-road,  toll-road,  canal,  bridge, 
Elliott^  60  Tex.  145.  wharf,  water-ditch,  flnme,  aqueduct,  or  res- 

The  yalne  of  the  property  does  not  con-  enroir.    Laws  1890,  ch.  30,  §  6. 
trol  jurisdiction.    Texas  ft  St.  Louis  R. 
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press  or  implied,  \7ith  the  principal  contractor  mefltioned  in  the 
Sob-con-  preceding  section,  to  any  amount,  for  any  of  the  purposes 
fint^" '°  mentioned  in  the  precc^ling  section,  shall  be  deemed  a 
K^«-  sub-contractor  in  the  first  degree,  and  shall  have  a  lien 

upon  any  and  all  such  property  in  like  manner  as  said  contractor. 

Whoever  shall  do  work  or  furnish  materials  by  contract,  ex- 
Snb-eoD-  press  or  implied,  \vith  a  sub-contractor  in  the  first  degree, 
•Mood  de-  ^  ^^y  amount,  for  any  of  the  purposes  mentioned  insec- 
^^-  tion  one  of  this  act,  shall  be  deemed  a  sub-contractor  in 

the  second  degree,  and  shall  have  a  lien  upon  any  or  all  such 
property  in  like  manner  as  said  principal  contractor. 

The  provisions  of  this  act  shall  apply  to  all  persons  who  shall 
Property  ^^  work  or  fumish  materials  for  the  construction,  en- 
corered.  largement,  alteration,  or  repair  of  any  building  or  other 
structure  upon  any  land  in  this  Territory,  or  for  any  other  improve- 
ment thereon. 

Any  party  claiming  a  lien  shall  file  in  the  office  of  the  recorder 
Statement  ^^  ^^^  county  wherein  said  land  is  situated  a  statement 
of  claim,  containing :  1.  A  notice  of  intention  to  hold  and  claim 
a  lien.  2.  A  description  of  the  property  to  be  charged  therewith. 
8.  An  abstract  of  indebtedness  showing  the  whole  amount  of  the 
debt,  the  whole  amount  of  credit,  and  the  balance  due,  or  to  be- 
,  come  due,  to  the  claimant,  which  abstract  of  indebtedness  shall 
be  verified  by  the  claimant,  or  by  some  other  person  in  his  behalf, 
to  the  best  knowledge,  information,  and  belief  of  the  affiant.  In 
case  two  or  more  persons  claim  an  interest  in  the  same  lien  and 
claim,  it  shall  be  sufficient  for  one  of  such  persons,  or  some  other 
person  in  their  behalf,  to  verify  such  abstract  of  indebtedness, 
and  the  signature  of  any  such  affiant  to  any  such  yerification  shall 
*  be  a  sufficient  signing  of  such  statement. 

In  case  of   the   principal  contractor  or  any  assignee  thereof, 
said  statement  shall  be  filed  within  sixty  days  after  the 

Contrac-  .  ini  ii  l 

tor's  state-  time  when  the  last  work  shall  have  been  done,  or  the 
last  materials  shall  have  been  furnished  by  such  con- 
tractor. In  case  of  a  sub-contractor  of  either  degree,  or  of  any 
assignee  thereof,  said  statement  shall  be  filed  within  forty  days 
after  the  time  when  the  last  work  shall  have  been  done,  or  the 
last  materials  shall  have  been  furnished  by  such  sub-contractor. 

Any  sub-contractor  of  either  degree  who  shall  intend  to  do 
work,  or  to  furnish   materials,  for  which  such  lien  is  given,  may 
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file  in  the  6ffice  of  the  recorder  of  such  county  wherein  said 
land  is  sitaated  a  statement  containinsc :  1*  A  notice  of   „  ^ 

T  .      .  •    Sub-con- 

intention  to  hold  and  claim  a  lien.  2.  A  description  of  tractor's 
the  property  to  be  charged  therewith.  8.  The  probable  naV  state- 
yalue  of  the  work  to  be  done,  and  the  probable  value  of  '"^^ 
the  materials  to  be  furnished,  as  near  as  may  be.  Said  statement 
may  be  filed  before  he  begins  to  do  such  work  or  to  furnish  such 
materials.  Likewise  he  may  file  such  statement  at  any  time  after 
he  begins  to  do  such  work  or  to  furnish  such  materials,  and  be- 
fore the  completion  of  his  undertaking  under  the  contract.  From 
the  time  he  shall  have  filed  such  statement,  he  shall  have  a  lien 
for  such  work  thereafter  done  by  him,  or  for  such  materials  there- 
after furnished  by  him,  not  exceeding  the  sum  stated  as  the  prob- 
able value  thereof.  In  case  any  such  party  claiming  a  lien  shall 
have  done  work  or  furnished  materials  before  the  filing  of  such 
statement,  be  may  include  in  such  statement  an  estimate  of  the 
value,  or  probable  value,  of  the  work  already  done  and  material 
furnished,  as  near  as  may  be,  for  which  said  last-named  values,  to 
the  extent  of  the  sum  mentioned,  said  lien  shall  likewise  attach. 
Every  such  statement  last  mentioned  shall  have  indorsed  upon  it 
the  affidavit  of  the  party  claiming  such  lien  that  he  claims  such 
lien  in  good  faith.  In  case  two  or  more  persons  claim  an  interest 
in  the  same  lien  and  claim,  it  shall  be  sufficient  for  one  of  such 
persons  to  make  said  affidavit,  and  the  signature  of  any  such  affiant 
to  such  affidavit  shall  be  a  sufficient  signing  of  such  statement. 

Upon  the  filing  of  either  of  such  statements  and  ser- 
vice  thereof  upon  the  owner,  payment  by  him  to  the  con-  retain 
tractor  shall  be  deemed  to  be  enjoined.  money. 

If  the  doing  of  such  work  or  the  furnishing  of  such  materials 
shall  be  continuous,  the  lien  shall  attach,  though  such  eo„tina- 
work  shall  have  been  done  or  materials  shall  have  been  <^  ^o'*^- 
famished  under  two  or  more  contracts  between  the  same  parties. 

So  much  of  the  lands  occupied  by  any  such  building,  structure, 
or  other  improvement  heretofore  enumerated  as  may  be  j^^^  ^^^ 
necessary  for  the  convenient  use  and  occupation  of  such  jecttoiien. 
building,  structure,  or  other  improvement  shall  be  subject  to  the 
liens  hereinbefore  provided  for.  In  case  such  building  shall  oc- 
cupy two  or  more  lots  or  subdivisions  of  land,  the  same  shall  be 
deemed  one  lot  for  the  purpose  of  this  act.     The  lien  attaches  to 
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all  machinery  and  other  fixtures  used  in  connection  with  such 
lands,  buildings,  or  structures. 

All  such  liens  shall  relate  back  to  the  time  of  the  commence- 
ment to  do  work  or  to  furnish  materials,  and  shall  have 
priority  over  every  lien  or  incumbrance  subsequently  in- 
tervening or  which  may  have  been  created  prior  thereto,  but  not 
recorded,  and  of  which  the  lienor  had  no  notice. 

No  attachment.,  garnishment,  or  levy  under  execution  upon  any 
money  due  a  contractor  from  the  owner  of  any  such  property, 
subject  to  any  such  lien,  shall  be  valid  as  against  such  lien  of 
a  sub-contractor,  and  no  such  attachment,  garnishment,  or  levy 
upon  any  money  due  a  sub-contractor  of  the  first  degree  from  the 
contractor  shall  be  valid  as  against  any  such  lien  of  a  sub-con- 
tractor in  the  second  degree. 

In  every  case  in  which  different  liens  are  claimed  against  any 
property,  the  rank  of  each  lien  or  class  of  liens,  as  be- 
tween the  contractor  and  sub-contractors,  shall  be  de- 
clared in  the  decree  or  judgment  in  the  following  order  named: 
1.  Sub-contractors  in  the  second  degree.  2.  Sub-contractors  in 
the  first  degree.  3.  The  original  contractors.  And  the  pro- 
ceeds of  the  sale  of  the  property  to  which  such  lien  shall  have 
attached  must  be  applied  to  each  lien  or  class  of  liens  in  the  order 
of  its  rank. 

No  lien  claimed  by  virtue  of  this  act  shall  hold  the  property 
Limitation  l^^g^^  ^^^^  oue  year  after  filing  the  statement  of  claim, 
of  action,  unless  an  action  be  commenced  within  that  time  to 
enforce  the  same. 

The  court  shall  cause  said  property  to  be  sold  in  satisfaction  of 
Sale  of  ^^  ^^^^^  ^"^  costs  of  suit,  as  in  the  case  of  foreclosures 
property.  Qf  mortgages,  and  any  party  in  whose  favor  a  judgment 
for  a  lien  may  have  been  rendered  may  cause  the  property  to  be 
sold  within  the  time  and  in  the  manner  provided  for  sales  on  exe- 
cutions issued  out  of  courts  of  record,  and  the  owners  and  cred- 
itors shall  have  a  right  of  redemption,  as  is  provided  in  the  case 
of  sales  on  execution. 

1228.  Vermont.^  —  When  a  contract  or  agreement  is  made, 

whether  in  writing  or  not,  for  erecting,  repairing,  mov- 

•tied  to         ing,  or  altering  a  building,  or  for  furnishing  labor  or 

materials  therefor,  the  person  proceeding  in  pursuance 

1  R.  L.  1880,  §§  1983-1987. 
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of  sach  contract  or  agreement  shall  have  a  lien  to  secure  the 
payment  of  the  same  upon  such  building,  and  the  lot  of  land  on 
which  the  same  stands ;  ^  and  such  lien  shall  continue  in  force 
for  three  months  from  the  time  when  payment  becomes  due  for 
the  labor  or  materials.  Bnt  no  lien  shall  attach  thereto  q^^^^^ 
until  the  person  claiming  the  lien  files  and  causes  to  be  ^'^<^- 
recorded,  in  the  town  clerk's  office  of  the  town  where  such  real 
estate  is  situated,  a  written  memorandum,  by  him  signed,  assert- 
ing such  claim,  which  shall  charge  such  real  estate  with  such 
lien.* 

Within  three  months  from  the  time  of  filing  such  memoran- 
dum, if  such  payment  is  due  at  the  time  of  such  filing, 
and  within  three  months  from  the  time  such  payment  attach- 
becomes  due,  if  it  is  not  due  at  the  time  of  such  filing,  "^"  ' 
such  person  may  commence  bis  action  for  the  same,  and  cause 
said  real  estate  or  other  property  to  be  attached  thereon  ;  ^  and  if 
he  obtains  judgment  in   the  suit,  the  record  of  such   jadg^ent 
judgment  shall  contain  a  brief  statement  of  the  contract  ^corded. 
upon  which  the  same  is  founded ;  and  the  plaintiff  may  within 
five  months  after  the  date  of  such  judgment  cause  a  certified 
copy  of  the  record  of  such  judgment  to  be  recorded  in  the  town 
clerk's  office  of  the  town  where  sach  real  estate  or  other  property 
is  situated ;  and  it  shall  be  thereupon  holden  for  the  amount  due 
opon  such  judgment,  with  the  cost  of  the  copy  of  the  record  of 
the  judgment  and  recording,  as  if  it  had  been  mortgaged  for  the 
payment  of  the  same  from  the  time  the  copy  of  the  contract 

^  The  lieu  is  given  only  to  those  who  The  lien  covers  only  such  materials  fur- 
contract  ^ith  the  owner  of  the  building,  nished  as  are  attached  to  the  realty  so  as 
or  haye  a  claim  against  him  for  their  to  be  a  part  of  it  at  the  time  the  memo- 
labor.  It  is  not  given  to  workmen,  em-  randum  is  filed.  Hinckley  &  Egery  Iron 
ployed  by  contractors,  and  between  whom  Co.  v.  James,  51  Vt.  240. 
and  the  owner  there  is  no  privity  of  con-  ^  These  provisions  do  not  apply  to  a 
tract.  Greenough  v.  Kichols,  30  Vt.  768.  water-wheel  or  steam-engine  erected  within 
The  lien  attaches  and  takes  effect  when  or  near  a  sawmill,  gristmill,  or  factory,  to 
the  memorandum  is  filed  in  the  proper  be  used  for  the  purpose  of  operating  ma- 
oflSce,  the  same  as  a  mortgage  of  that  date,  chinery  therein. 

It  affects  rights  then  existing,  whether  '  The  property  must  be  actually  at- 

Icgal  or  equitable,  to  no  greater  extent  tached  within  the  three  months.    It  is  not 

than  a  mortgage  executed  at  the  same  enough   that   the  writ   is   issued  within 

time  would  affect  them.    Prior  rights  and  that  time.    Piper  i\  Hoyt,  61  Vt.  539,  17 

incumbrances  remain  prior.    Hinckley  &  Atl.  Rep.  798. 
Egery  Iron   Co.  v.  James»  51  Vt.  240; 
9.  Gage,  33  Vt.  302. 
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and  declaration  were  lodged  in  the  town  clerk's  o£Bce ;  and  the 
Fore-  plaintiff  may  obtain   possession   and  foreclose  the  de- 

cijMore        fendant*s  equity  of  redemption,   as  in  case  of  a  mort- 

mortf^age.     gage. 

When  the  owner  of  real  estate  dies  .pending  an  action  brought 
against  him  to  enforce  a  lien  on  such  real  estate,  the  action  shall 
Death  of  not  abate  by  reason  of  the  death  of  such  owner,  bat 
pTmHog  ^^^  executor  or  administrator  of  the  deceased  shall  be 
acUon.  cited  in,  and  the  suit  shall  proceed  to  final  judgment 
against  the  representative  of  the  deceased  defendant ;  and  such 
real  estate  shall  be  holden  for  the  amount  due  upon  such  judg- 
ment, with  the  cost  of  the  copy  of  the  record  of  the  judgment 
and  recording,  as  if  it  had  been  mortgaged  for  the  payment 
of  the  same,  in  like  manner  as  if  the  deceased  defendant  were 
alive :  provided  that  such  lien  shall  not  be  enforced  to  the  dimi- 
nution of  any  right  or  interest  given  by  law  to  the  surviving 
husband  or  wife,  as  the  case  may  be,  or  to  the  children  of  such 
deceased  person. 

1229.  Virginia.^ — All  artisans,  builders,  mechanics,  lumber 
dealers,  and  others  performing:  or  furnishine  materials 

Who  end-     ,         .,  ^        ^-  .  .  X      * 

tied  to         for  the   constructipn,   repair,   or  improvement  of  any 
building  or  other  property,  shall  have  a  lien  upon  such 
property,  and  so  much  land  therewith  as  shall  be  necessary  for 
the  convenient  use  and  enjoyment  of  the  premises,  for  the  work 
done  and  materials  furnished.     But  where  the  claim  is 
for  repairs  only,  no  claim  shall  attach  upon  the  prop- 
erty repaired,  unless  said  repairs  were  ordered  by  the  owner  of 
the  property  or  his  agent. 

A  general  contractor,^  in  order  to  perfect  the  lien  given  him  by 
Account  to  ^^^  preceding  section,  shall  at  any  time  after  the  work 
be  filed.  done  or  materials  furnished  by  him,  and  before  the  ex- 
piration of  thirty  days  from  the  time  such  building  or  structure 
is  completed,  or  the  work  thereon  terminated,  file  in  the  clerk's 
office  of  the  county  or  corporation  court  of  each  county  or  cor- 
poration in  which  the  building  or  structure  or  any  part  thereof 

^  Code  1887,  §§  2475-2484.  or  doing  woric  upon  a  bnildmg,  under  i 

As  to  liens  against  transportation  and  contract  made  directly  with  the  owner. 

mining  companies,  see  Acts  1892,  ch.  224.  Merchants'  &  Mechanics'  Bar.  Bank  v. 

3  The  term   "  general  contractor "  in-  Dashiell,  25  Gratt  616 ;  Boston  v.  Ches- 

cludes  all  persons  furnishing  materials  for  apeake  ft  Ohio  B.  R.  Co.  76  Va.  ISO. 
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is,  or  in  the  clerk's  office  of  the  chancery  conrt  of  the  city  of 
Richmond,  an  account  showing  the  amoant  and  character  of 
the  work  done  or  materials  famished,  the  prices  charged  there- 
for, the  payments  made,  if  any,  and  the  balance  dae,  verified 
by  the  oath  of  the  claimant  or  his  agent,  with  a  statement  at- 
tached declaring  his  intention  to  claim  the  benefit  of  said  lien, 
and  giving  a  brief  description  of  the  property  on  which  he  claims 
the  lien.^ 

Any  sab-contractor,  in  order  to  perfect  the  lien  given  him,  shall 
comply  with  the   provisions  of  the  preceding  section,        . 
and  in  addition  give  notice  in  writing  to  the  owner  of  sub-con- 
the  property,  or  his  agent,  of  the  amoant  and  character  "' 

of  his  claim.  But  the  amount  for  which  a  lien  may  be  perfected 
under  this  section  shall  not  exceed  the  amount  in  which  the 
owner  is  indebted  to  the  general  contractor  at  the  time  the  notice 
is  given.2 

No  inaccuracy  in  the  accoant  filed,  or  in  the  description  of  the 
property  to  be  covered  by  the  lien,  shall  invalidate  the 
lien,  if  the  property  can  be  reasonably  identified  by  the  account  of 
description  given,  and  the  account  conform  substantially     ^^^^  ^°* 
to  the  requirements  of  the  two  preceding  sections,  and  is  not 
wilfully  false. 

Any  subcontractor  may  give  notice  in  writing  to  the  owner 
or  his  agent  before  performing  work  for  or  furnishing  ^i^^^ 
materials  to  a  general  contractor,  stating  the  probable  o^°||'  ^^^ 
Talae  of  the  work  to  be  done  or  materials  furnished ;  and  bie  to  sub- 
if  such  sub-contractor  shall  afterward  perform  such  work 
or  famish  such  materials,  and  the  said  materials  are  used  in  the 
construction,  repair,  or  improvement  of  such  building  or  structure, 
and  shall,  at  any  time  after  the  work  done  or  materials  furnished 

^  The  requirement  of  an  account  no-  days  after  the  building  is  completed  or 

cessarilj  implies  an  itemized  account,  and  work  otherwise  terminated.    The  affidavit 

a  statement  merely  of  the  balance  dae  is  must  be  furnished  within  that  time.    Nor- 

not  sufficient     Shackleford  o.  Beck,  80  folk  &  Western  R.  R.  Co.  v.  Howison,  81 

Va.  573.  Va.  125  ;  Shenandoah  Valley  R.  R.  Co.  v. 

Under  a  former  statute,  notice  was  not  Miller,  80  Va.  821. 

necessary  when  work  was  stopped  by  the  Under  a  former  statute  the  owner  was 

owner.     Merchants*  ft  Mechanica'   Sav.  liable  regardless  of  the  state  of  accounts 

Bank  p.  Dashiell,  25  Gratt.  616.  between  the  owner  and  general  contractor. 

*  The  notice  maj  be  furnished  at  any  J^orfolk  ft  Western  R.  R.  Co.  v.  Howison, 

time  between  the  time  of  doing  the  labor,  81  Va.  125 ;  Roanoke  Land  ft  Improve- 

or  famishing  the  materials^  and  thirty  ment  Co.  tf.  Karn,  80  Va.  589. 

245 


§  1229.]  MEOHAMICS'  LI£NS. 

by  hira,  and  before  the  expiration  of  thirty  days  from  the  time  sach 
building  or  structure  is  completed,  or  the  work  thereon  otherwise 
terminated,  furnish  the  owner  thereof  or  his  agent,  and  also  the 
general  contractor,  with  a  correct  account,  verified  by  affidavit,  of 
his  claim  against  the  general  contractor  for  the  work  done  or 
materials  furnished  and  of  the  amount  due,  the  owner  shall  be 
personally  liable  to  the  claimant  for  the  said  amount:  provided 
the  same  does  not  exceed  the  sum  in  which  the  owner  is  indebted 
to  the  general  contractor  at  the  time  the  notice  is  given. 

If  the  account  furnished  be  approved  by  the  general  contractor, 
When  or  if  after  ten  days*  notice  to  him  of  the  filing  of  said 
pay  iub-*^  account,  such  contractor  shall  fail  to  file  with  the  owner 
contractor,  ^^ij  objection  in  writing  to  the  said  account,  the  owner 
may  pay  the  amount  of  the  account  to  the  sub-contractor.  If  the 
general  contractor  disputes  the  correctness  of  the  account,  the 
parties  may  have  the  amount  settled  by  arbitrators.^ 

No  suit  to  enforce  any  lien  perfected  under  the  preceding  sec- 
Limitation  *^ons  shall  be  brought  after  six  months  from  the  time 
of  lien.  when  the  whole  amount  covered  by  such  lien  has  become 
payable. 

The  perfected  lien  of  a  general  contractor  on  any  building  or 
, .    .  structure  shall  inure  to  the  benefit  of  any  sub-contractor 

Lien  inures  •  i        i. 

to  Bub-con-  who  has  not  perfected  a  hen  on  such  building  or  struc- 
ture, provided  such  sub-contractor  shall  give  written 
notice  of  his  claim  against  the  general  contractor  to  the  owner  or 
his  agent  before  the  amount  of  such  lien  is  actually  paid  off  or 
discharged. 

If  the  owner  has  less  than  a  fee  simple  estate  in  the  land,  only 
.  his  interest  therein  is  subject  to  the  lien.     No  lien  or 

incum-  incumbrance  upon  the  land  created  before  the  work  was 
commenced  or  materials  furnished  shall  operate  upon 
the  building  or  structure  erected  thereon,  or  materials  furnished 
for  and  used  in  the  same,  until  the  lien  in  favor  of  the  person 
doing  the  work  or  furnishing  the  materials  shall  have  been  satis- 
fied :  nor  shall  any  lien  or  incumbrance  upon  the  land,  created 

^  In  an  action  against  tho  owner  by  a  that  he  has  complied  with  the  terms  of 
gabion  tractor,  it  is  not  sufficient  for  the  his  contract  with  the  general  contractor, 
lub-con tractor  to  show  that  he  has  served^  under  which  the  materials  were  furnished, 
his  notice  and  filed  his  account  as  pro-  Kirn  v.  Champion  Iron  Fence  Co.  86 
vided,  bat  he  must  also  aver  and  prove    Ya.  608,  10  S.  £.  Rep.  SS5. 
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after  the  work  was  commenced  or  materials  famished,  operate  on 
the  land  or  such  building  or  structure  until  the  lien  in  favor  of 
the  person  doing  the  work  or  famishing  the  materials  shall  have 
been  satisfied.  Any  lien  or  incumbrance  created  on  the  land 
before  the  work  was  commenced  or  materials  furnished  shall  be 
preferred  to  the  extent  of  the  value  of  the  land,  estimated  exclu- 
sive  of  the  buildings  or  structure,  at  the  time  of  sale. 

The  liens  created  and  perfected  under  the  preceding  sections  of 
this  chapter  may  be  enforced  in  a  court  of  equity.^   There  ^ow  en- 
shall  be  no  priority  among  them,  except  that  the  lien  of  forced, 
a  sub-contractor  shall  be  preferred  to  that  of  his  general  con- 
tractor. 

1230.  Washingrton.^  —  Every  person  performing  labor  upon, 
or  farnishine  materials  to  be  used  in  the  construction,   ^^ 
alteration,   or  repair  of,   any   mining  claim,  building,   titled  to 
wharf,  bridge,  ditch,  dyke,  flume,  tunnel,  fence,  machin- 
ery, railroad,  wagon-road,  aqueduct  to  create  hydraulic  power,  or 
any  other  structure,  or  who  performs  labor  in  any  mine  or  mining 
claim,  has  a  lien  upon  the  same  for  the  work  or  labor  done,  or 
materials  furnished,  by  each  respectively,  whether  done  or  fur- 
nished at  the  instance  of  the  owner  of  the  building  or  other  im- 
provement, or  his  agent;   and  every  contractor,  sub-contractor, 
architect,  builder,  or  person  having  charge  of  any  mining,  or  of 
the  construction,  alteration,  or  repair,  either  in  whole  or  in  part, 
of  any  building  or  other  improvement,  as  aforesaid,  shall  be  held 
to  be  the  agent  of  the  owner  for  the  purposes  of  this  statute.^ 

^  As  to  ayerments  in  snit  hj  Bub-con-  1873.    A  lien  arising  under  the  act  of 

tractor,  see  Norfolk  &  Western  B.  R.  Co.  1873  was,  after  the  passing  of  the  act 

V.  Howison,  81  Ya.  125.  of  1877,  to  be  pursued  nnder  the  latter 

The  proceeding  maj  be  hy  motion  with-  act.    Seattle  &  Walla  Walla  R.  R.  Co.  v. 

oat  formal  pleadings,  and  a  partj  has  no  Ah  Kow,  2  Wash.  T.  36,  38,  3  Fac.  Rep. 

absolute  right  to  a  trial  bj  jury  of  an  188. 

issne  found  in  snch  motion.      Fairo  v.  See  §  1304. 

Bethell,  75  Va.  825.    As  to  regularity  of  Under  this  statute  the  material-man  or 

proceedings  by  motion,  see  Lester  v.  Fed-  laborer  has  a  lien,  notwithstanding  pay- 

igo,  84  Va.  309,  4  S.  E.  Rep.  703.  ment  to  the  contractor.    Spokane  Manuf. 

A  sale  for  caah  is  proper  when  the  &  Lumber  Co.  v.  McChesney,  1  Wash.  St. 

amount  of  the  debt  is  but  a  small  pro-  609,  21  Pac.   Rep.  198.    By  §  1965  the 

portion  of  the  value  of  the  property  cor-  owner  may  avoid  a  lien  by  posting  a  no- 

end  by  the  lien.    Lester  r.Fedigo,  84  Va.  tice  as  therein  directed. 

309, 4  S.  E.  Rep.  703.  »  One  who  fills  in  or  improves  a  town 

*  6.  S.  1891,  §§  1663-1677.    The  act  lot,  or  the  street  in  front  of  it,  has  a  lien 

of  1877  was  u  substitute  for  the  act  of  on  the  lot. 
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The  land  upon  which  any  building,  improvement,  or  stmctare 
Land  cov-  ^^  constructed,  together  with  a  convenient  space  about 
*i^*  the  same,  or  so  much  as  may  be  required  for  the  con- 

venient use  and  occupation  thereof,  to  be  determined  by  the  court 
on  rendering  judgment,  is  also  subject  to  the  lien  if,  at  the  com- 
mencement of  the  work,  or  ot  the  furnishing  of  the  materials 
for  the  same,  the  land  belonged  to  the  person  who  caused  sud 
building,  improvement,  or  structure  to  be  constructed,  altered,  or 
repaired  ;  but  if  such  person  owned  less  than  a  fee  simple  estacte 
in  such  land,  then  only  his  interest  therein  is  subject  to  such 
lien. 

The  liens  provided  for  are  preferred  to  any  lien,  mortgage,  or 
.   .  other  incumbrance   which   may   have   attached   subse- 

quently to  the  time  when  the  building,  improvement,  or 
structure  was  commenced,  work  done,  or  materials  were  com- 
menced to  be  furnished;  also  to  any  lien,  mortgage,  or  other 
incumbrance  of  which  the  lien-holder  had  no  notice,  and  was 
unrecorded  at  the  time  the  building,  improvement,  or  structure 
was  commenced,  work  done,  or  the  materials  were  commenced  to 
be  furnished. 

Every  person  claiming  a  lien  must,  within  ninety  days  after  the 
Claim  to  Completion  of  the  building,  improvement,  or  structure, 
be  filed.  or  of  the  alteration  or  repair  thereof,  or  after  he  has 
ceased  to  labor  or  to  furnish  materials,  file  with  the  county  audi- 
tor a  claim  stating  his  demand,  with  all  just  credits,  the  name  of 
the  owner,  and  of  the  person  by  whom  he  was  employed,  or  to 
whom  he  furnished  the  materials,  the  terms  of  the  contract,  and 
a  description  of  the  property  sufficient  for  identification,  which 
claim  must  be  verified  by  oath.^ 

No  lien  is  binding  longer  than  eight  calendar  months  after  the 
claim  has  been  filed,  unless  proceedings  be  commenced 
to  enforce  the  lien,  or,  if  credit  be  given,  then  eight  cal- 
endar months  after  the  expiration  of  such  credit ;  but  no  lien  shall 
continue  in  force  longer  than  two  years  from  the  time  the  work 
is  completed  by  agreement  or  credit  given. 

The  owner  may  prevent  the  attaching  of  any  lien  by  giving  a 

notice  in  writing,  posted  in  some  conspicuous  place  on 

ma}'  pre-      said  land  or  improvement,  to  the  effect  that  he  will  not  be 

responsible  for  such  improvement.     Such  notice  must  be 

1  See  §§  1400, 1406. 
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posted  within  ten  days  after  the  owner  had  knowledge  of  the 
making  of  such  improveraent.^ 

Where  there  are  different  liens,  the  judgment  must  declare  the 
rank  of  each  in  the  following  order :  1.  All  persons  other  than 
original  contractors  and  suh-contractors.  2.  The  sub-contractor. 
3.  The  original  contractors. 

The  liens  are  enforced  under  the  same  proceedings  as  g  .. 
goyem  foreclosure  of  mortgages. 

1231.  West  Virginia.^ — Every  mechanic,   builder,   artisan, 
workman,  laborer,  or  other  person  who  shall  do  or  per- 
form  any  work  or  labor  upon,  or  furnish  any  material  in   tied  to 
the  erection  or  construction  of,  a  house  or  other  building 
or  land,  or  in  altering  or  repairing  any  house  or  other  building  or 
its  appurtenances,  by  virtue  of  any  contract  with  the  owner  thereof 
or  his  agents ;  or  any  person  who,  in  pursuance  of  an  agreement 
with  any  such  contractor,  shall,  in  conformity  with  the  terms  of 
the  contract  with  such  owner  or  agents,  do  or  perform  any  labor 
or  work,  or  furnish  any  material,  in  the  erection  or  construction 
of  a  house  or  other  building  in  this  State,  —  shall  have  a  lien  for 
the  value  of  such  labor  and  material  upon  such  house  or  ^ .  .^ 
other  building  and  its  appurtenances,  and  also  upon  the  tion  of 
kit  of  land  upon  which  the  same  is  situated.     But  the 
aggregate  of  all  liens  authorized  to  be  created  for  labor  performed 
and  material  furnished  in  building,  altering,  or  repairing  a  house 
or  other  building  and  its  appurtenances,  shall  not  exceed  the  price 
stipulated  in  the  contract  with  such  owner  to  be  paid  therefor. 
And  such  owner  shall  not  be  obliged  to  pay  for  or  on  account  of  such 
house,  building,  or  appurtenances  any  greater  sum  or  amount  than 
the  price  so  stipulated  and  agreed  to  be  paid  therefor  in  and  by 
8Qch  contract. 

And  such  lien  shall  have  priority  over  any  lien  created  by  deed 
or  otherwise  on  such  house  or  other  building  and  appur- 
tenancesy  and  the  lots  on  which  the  same  are  erected,  sub-     '***'  ^' 
sequently  to  the  time  when  such  labor  shall  have  been  performed 
and  material  furnished.^     But  there  shall  be  no  priority  of  liens  as 
between  the  parties  claiming  under  the  provisions  of  this  section. 

^  The  owner's  interest  la  not  subject  to  being  made.    Cutter  v,  Striegel  (Wash.), 

s  lien  because  of  his  failure  to  give  such  30  Fac.  Rep.  326. 

notice,  unless  it  affirmativelj  appears  that  ^  Code  1887,  ch.  75. 

he  had  notice  that  the  improyement  was  '  The  lien  attaches  from  the  time  the 
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Sach  lien  shall  be  discharged  unless  the  person  desiring  to 
Account  to  avail  himself  thereof,  within  sixty  days  from  the  time  he 
^  '  ceases  to  labor  on  or  furnish  material  for  such  building 
and  appurtenances,  shall  file  with  the  clerk  of  the  county  court  of 
the  county  in  which  the  house  or  other  building  is  situated  a  just 
and  true  account  of  the  amount  due  him  after  allowing  all  credits, 
together  with  a  description  of  the  property  intended  to  be  covered 
by  the  lien,  sufficiently  accurate  for  identification,  with  the  name 
of  the  owner  or  owners  of  the  property,  if  knovni,  which  account 
shall  be  sworn  to  by  the  person  claiming  the  lien,  or  some  person  in 
his  behalf.^ 

No  person  employed  to  do  work  or  furnish  materials  for  the 
Notice  to  construction  of  any  such  house  or  building,  or  any  part 
owner.  thereof,  by  another  who  may  have  contracted  with  the 
owner  thereof  to  construct  or  erect  the  same,  or  any  part  thereof, 
shall  have  any  lien  on  such  house  or  building  unless  such  person 
shall,  within  thirty  days  after  the  term  of  his  employment  has 
expired,  or  after  the  delivery  of  materials  furnished,  give  notice 
in  writing  to  the  owner  of  such  house  or  building  of  the  amount 
of  his  demand,  and  that  he  claims  the  benefit  of  the  lien.^ 

The  aggregate  of  the  liens  in  favor  of  all  such  persons  shall  not 
Aggregate  ®^ceed  the  amount  due  to  the  person  employing  them 
of  hens.  from  the  owner,  at  the  time  such  notice  is  given,  except 
as  to  such  as  may,  before  doing  the  work  or  furnishing  any  mate- 
rials, have  given  the  owner  notice  in  writing  that,  if  they  are  not 
paid  by  the  person  employing  them,  they  will  look  to  the  owner 
for  payment. 

When  the  owner  fails  to  perform  his  part  of  the  contract,  and 
Default  of  ^J  ^eason  thereof  the  other  party,  without  his  own  de- 
owner,  fault,  is  prevented  from  completely  performing  his  part, 
he  shall  be  entitled  to  a  reasonable  compensation  for  as  much  aa 

labor  is  commenced,  or  the  material  be-  giving  the  notice  bo  provided  for.    Me- 
gan to  be  furnished.     Charleston  Lum-  Gugin  v.  Ohio  River  R.  R.  Co.  33  W.  Vt. 
ber  &  Manuf.  Co.  v,  Brockmyer,  18  W.  63, 10  S.  E.  Rep.  36. 
Va.  586.  a  Although  such  notice  be  given  within 

^  Mayes  V.  Ruffners,  8  W.  Va.  384;  the  time  specified,  no  lien  arises  if  the 

Stout  V.  Golden,  9  W.  Va.  231.  owner  has  already  paid  the  contractor  in 

A  sub-contractor  of  the  second  degree,  full  for  the  erection  of  the  building.   M^ 

who  shows  no  privity  of  contract  with  the  Knight  v.  Washington,  8  W.  Va.  666; 

owner  of  the  land,  can  acquire  no  lien  by  Stout  v.  Golden,  9  W.  Va.  231. 
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he  has  performed,  in  proportion  to  the  price  stipulated  for  the 
whole. 

The  lien  is  enforced   by  bill  in  chancery.     Unless  a  suit  to 
enforce  a  lien  is  commenced  within  six  months  after  the 
person  desiring  to  avail  himself  thereof  shall  have  filed 
his  account  in  the  clerk's  office,  as  hereinbefore  provided,  such  lien 
shall  be  discharged.^ 

If  the  lien  is  established,  a  decree  of  sale  is  made,  and  the 
court  may,  in  addition,  give  a  personal  decree. 

1232.  Wisconsin.^ — Every  person  who,  as  principal  contractor, 
architect,  civil  engineer,  or  surveyor,  performs  any  work     . 
or  labor,  or  furnishes   any  materials,  or  prepares   any  principal 
plans  or  estimates  for,  in,  or  about  the  erection,  construc- 
tion, repairs,  protection,  or  removal  of  any  dwelling-house  or  other 
building,  or  of  any  machinery  erected  or  constructed  so  as  to  be 
or  become  a  part  of  the  freehold  upon  which  it  is  situated,  or  of 
any  bridge,  or  in  the  filling  up  of  any  water-lot,  or  the  construc- 
tion thereon  of  any  wharf  or  permanent  erection,  or  in  the  dredg- 
ing of  the  channel  in  front  of  such  water-lot,  or  in  digging  or  con- 
structing any  well  or  fountain,  or  in  digging,  building,  or  repairing 
any  fences  upon  land,  and  the  making  or  repairing  of  any  walk, 
sidewalk,  or  curbing  upon  land  irrespective  of  any  easement  on  or 
over  said  land,  or  doing  manual  labor  thereon,  shall  have  a  lien 
thereupon,  and  upon  the  interest  of  the  owner  of  such  improve- 
ments in  and  to  the  land  upon  which  the  same  is  situ-  property 
ated,  or  of  the  person  causing  such  manual  labor  to  be  cohered, 
done,  and  upon  the  water-lots  so  filled,  or  in  front  of  which  such 
dredging  is  done,  not  exceeding  forty  acres,  or,  if  within  the  lim- 
its of  an  incorporated  city  or  village,  upon  the  piece  or  parcel  of 
land  used  or  designed  for  use  in  connection  with  such  improve- 
ment, or  upon  such  water-lots  or  land  on  which  such  manual  labor 
is  done,  not  exceeding  one  acre.^    Such  lien  shall  be  prior  to  any 
other  lien  which  originates  subsequent  to  the  commence- 
ment of   such  construction,  repairs,  removal,  or   work 
aforesaid,  of  or  upon  such  improvement,^  and  shall  attach  to  and 

^  FhillipB  p.  Roberts,  26  W.  Va.  3.  ^  The  lien  attaches  as  of  the  time  of  the 

^  Annot.  Stats.   1889,  §§  8314-3327;  commeucement  of  the  building^  or  other 

Iaws  1891,  ch.  321.  iiDprovement,  and    has   precedence  over 

*  Hill  9.  La  Crosse  &  Milw.  K.  R.  Co.  all  liens  attaching  subsequently.    In  re 

n  Wis.  214.  Hoyt,  3  Biss.  436 ;  Rees  v,  Lndington,  13 
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be  a  lien  upon  the  real  property  of  any  person  on  whose  premises 
such  improveraents  are  made,  such  owner  having  knowledge 
thereof  and  consenting  thereto,  but  this  provision  shall  not  be  con- 
strued as  giving  a  lien  where  the  relation  of  landlord  and  tenant 
exists.^   In  case  any  person  shall  order  or  contract  for  the  purchase 

of  any  machinery,  such  person  not  having  an  interest  in 
machia-  the  premises  sufficient  for  a  lien,  the  person  furnish- 
^^^'  ing  such  machinery  shall  have  a  lien  upon  such  machin- 

ery, and  shall  have  the  right  to  remove  the  same  from  the  build- 
ing or  premises  in  case  of  default. 

Every  person  who,  as  sub-contractor,  or  as  employee  of  any 

contractor  or  sub-contractor,  performs  any  work  or  labor 
Bub-con-       for,  or  furnishes  any  materials  to,  a  principal  contractor 

or  a  sub-contractor,  is  entitled  to  the  lien,  if,  within  sixty 
days  after  performing  such  work  or  labor,  or  furnishing  such  ma- 
terials, he  shall  give  notice  in  writing  to  the  owner,  or  his  agent, 
of  the  property  to  be  affected  by  such  lien,  setting  forth  that  he 
has  been  employed  by  such  principal  contractor  or  sub-contractor 
to  perform  or  furnish,  and  has  performed  or  furnished,  such  work, 
labor,  or  materials,  with  a  statement  of  the  labor  or  materials  fur- 
nished, and  the  amount  due  therefor,  and  that  he  claims  the  lien.' 
Where  a  lien  is  filed  by  any  person  other  than  the  principal  con- 
tractor, it  shall  be  the  duty  of  the  latter  to  defend  any  action 
brought  thereupon  at  his  own  expense,  and  during  the  pendency 
of  such  action  the  owner  may  withhold  from  the  contractor  the 
amount  of  money  for  which  such  lien  shall  be  filed.  In  case  of 
judgment  against  the  owner  or  his  property  upon  the  lien,  he  shall 
be  entitled  to  deduct  from  any  amount  due  by  him  to  the  contrac- 

Wis.  276,  80  Am.  Dec   741 ;  JesBup  v.  McGarry,  16  Wis.  68;  Harbeck  r.  Sonfch- 

Stone,  13  Wis.  466.  ivell,  18  Wis.  418. 

1  Construed  in  Cook  v.  Goodjear,  79  Under  the  statute  as  amended  bj  Laws 
Wis.  606,  48  N.  W.  Bep.  860.  1889,  ch.  333,  the  right  of  lien  is  not  re* 

2  The  lien  of  the  sub-contractor  is  not  stricted  to  cases  where  the  material  was 
restricted  to  the  amount  due  for  work  done  sold  and  delivered  in  Wisconsin,  and  it  is 
and  materials  furnished  within  the  time  immaterial  that  the  sub-oontiactor  sold 
limited  preceding  the  giving  of  the  notice,  and  delivered  the  material  in  Illinois, 
but  includes  the  whole  of  his  claim  for  Mallory  v.  Abattoir  Co.  80  Wis.  170,  49 
labor  or  materials.    Dorestan  v.  Krieg,  66  N.  W.  Rep.  1071. 

Wis.  604,  29  N.  W.  Rep.  576.  Three  joint  ooDtractora  who  have  agreed 

Under  the  previous  statute,  no  one  but    to  divide  the  work  and  proceeds  are  still 

the  contractor  or  his  immediate  snb-con-    deemed  principal  contractors,  and  persons 

tractor  was  entitled  to  the  lien.    Kirby  v.    performing  labor  or  f  omiahing  material  to 

them  may  enforce  a  lien.    Harbeck  v 
252  SouthweU,  18  Wis.  418. 
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tor  the  amount  of  such  judgment  and  costs,  and,  if  he  shall  have 
settled  with  the  contractor  in  full,  shall  be  entitled  to  recover 
back  from  the  principal  contractor  any  amount  so  paid  by  the 
owner  for  whidi  the  principal  contractor  was  originally  liable.  If 
any  contractor  or  sub-contractor  shall  purchase  materials  on  credit, 
and  shall  represent  at  the  time  of  the  purchase  that  they  shall  be 
used  in  a  designated  building  or  other  improvement,  and  shall  after- 
wards use  or  cause  to  be  used  the  said  materials  in  the  construc- 
tion of  any  other  building  or  improvement,  without  the  written  con- 
sent of  the  person  from  whom  the  materials  were  purchased,  with 
intent  to  defraud,  shall  be  deemed  to  be  guilty  of  a  misdemeanor.^ 
No  lien  hereby  given  shall  exist,  and  no  action  to  enforce  the 
same   shall   be  maintained,  unless,  within   six   months   ^  . 

Suit 

from  the  date  of  the  last  charge  for  performing  such 
work,  or  of  the  furnishing  of  such  materials,^  a  claim  for  such 
lien  shall  be  filed  in  the  office  of  the  clerk  of  the  circuit  court  of 
the  county  in  which  the  lands  affected  thereby  lie,  nor  unless 
such  action  be  brought  within  one  year  from  such  date,  unless, 
within  thirty  days  next  preceding  the  expiration  of  one  year, 
the  person  filing  the  lien  shall  make,  and  annex  to  the  instru- 
ment on  file,  an  affidavit  setting  forth  the  interest  which  he  has 
by  virtue  of  such  lien  in  the  property  therein  mentioned.  The 
effect  of  such  affidavit  shall  not  continue  beyond  one  year  from 
the  time  when  such  lien  would  otherwise  cease  to  be  valid  as 
agarnst  subsequent  purchasers,  liens,  or  mortgagees  in  good  faith. 
The  lien  may  be  foreclosed  by  action  in  the  circuit  court,  or  any 
county  court  having  jurisdiction.  The  complaint  must  set  forth 
the  contract  under  which  the  work  was  done  or  materials  fur- 
nished, with  the  last  date  of  doing  or  furnishing  the  same.     It 

1  This  provision,  doing  away  with  the  tion  of  fact  to  a  jury,  whose  verdict  is 

former  restriction  of  the  amoant  which  advisory  merely,  and  may  be  disregarded. 

snb-ooDtractOTB  may  recover  against  the  Huse  v.  Washburn,  59  Wis.  414,  18  N. 

owner,  is  not  uoconstitntional.   Mallory  v.  W.  Rep.  341.    Issues  of  fact  may  also  be 

Abattoir  Co.  SO  Wis.  170,  49  N.  W.  Bep.  tried  by  a  jury  on  the  demand  of  either 

1071 .  party,  whose  verdict  is  conclusive.    Druse 

«  Spruhen  v.  Stout,  52  Wis.  517,  9  N.  v,  Horier,  57  Wis.  644, 16  N.  W.  Rep.  14. 

W.  Rep.  277.  Under  an  earlier  statute,  the  proceeding 

A  snit  to  foreclose  a  mechanic's  lien  is  was  an  action  at  law.    Marsh  v.  Fraser, 

an  equitable  suit.    Wilier  v.  Beigenthal,  27  Wis.  596. 

50  Wis.  474,  7  N.  W.  Rep.  852 ;  Spruhen  As  to  costs  and  attorney's  fee,  see  AUis 

V,  Stont,  52  Wis.  517.     And  the  court  v.  Meadow  Spring  Distilling  Co.  67  Wis. 

may,  on  its  own  motion,  submit  any  ques-  16,  30  N.  W.  Rep.  300. 
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must  allege  the  filing  of  the  claim  as  required  by  law,  and  must  give 
a  description  of  the  premises.  If  the  action  is  broaght  by  a  sab- 
contractor,  the  complaint  must  set  forth  in  substance  the  contract 
between  him  and  the  contractor,  and  allege  that  he  gave  notice  to 
the  owner,  as  required  by  law.  Ssde  is  made  under  the  judgment.^ 
1233.  Wyoming.^  —  Every  mechanic  or  other  person,  who 
shall  do  or  perform  any  work  or  labor  upon,  or  furnish 
tied  to  any  material,  fixtures,  engines,  boilers,  or  machinery  for, 
any  building,  erection,  or  improvement  upon  land,  or  for 
repairing  the  same,  under  or  by  virtue  of  any  contract  with  the 
owner  or  proprietor  thereof,  or  his  or  her  agent,  trustee,  contrac- 
tor or  sub-contractor,  upon  complying  with  the  provisions  of  this 
chapter,  shall  have  for  his  work  or  labor  done,  or  materials,  fix- 
tures, boiler,  or  machinery  furnished,  a  lien  upon  such  building, 
erection,  or  improvement,  and  upon  the  land  belonging  to  such 
owner  or  proprietor  on  which  the  same  are  situated,  to  the  extent 
of  one  acre,  or  if  such  building,  erection,  or  iraproyement  be  upon 
any  lot  of  one  acre,  or  if  such  building,  erection,  or  improvement 
be  upon  any  lot  of  land  in  any  town,  city,  or  village,  then  sach 
lien  shall  be  upon  such  building,  erection,  or  improvement,  and 
the  lot  or  land  upon  which  the  same  are  situated,  to  secure  the 
payment  for  such  work  or  labor  done,  or  materials,  fixtures,  en- 
gine, boiler,  or  machinery  furnished. 

The  entire  land,  to  the  extent  aforesaid,  upon  which  any  such 
Extent  of  building,  erection,  or  other  improvement  is  situated,  in- 
lien.  eluding  as  well  that  part  of  the  said  land  which  is  not 

covered  with  the  same,  shall  be  subject  to  all  liens  created  by  this 
chapter,  to  the  extent  of  all  the  right,  title,  and  interest  owned 
therein  by  the  proprietor  or  owner  of  such  building,  erection,  or 
improvement  for  whose  immediate  use  and  benefit  the  labor  was 
done,  qr  things  or  material  furnished. 

The  lien  for  the  things  or  materials  furnished,  or  work  and  labor 
.  performed,  shall  attach  to  the  building,  erection,  or  im- 

provements for  which  they  were  furnished,  or  the  work 
and  labor  was  done,  in  preference  to  any  prior  lien  or  incumbrance 
or  mortgage  upon  the  land  upon  which  said  building,  or  erection, 
improvements,  or  machinery  have  been  erected  or  put,  and  any 
person  enforcing  such  lien  may  have  such  building,  erection,  or 

1  As  to  actions  against  municipalities,        ^  B.  S.  18S7,  §§  1517-1536;  Laws  188«, 
see  Annot.  Stats.  1889,  §  3328.  ch.  26. 
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improvements  sold  under  execation,  and  the  purchaser  thereof 
may  remove  the  same  within  a  reasonable  time  thereafter. 

It  shall  be  the  duty  of  every  original  contractor,  within  ninety 
days,  and  every  sub-contractor,  and  every  journeyman  Account  to 
and  day-laborer,  and  every  other  person  seeking  to  ob-  ^®  ^^«<1- 
tain  the  benefits  of  the  provisions  of  this  chapter,  within  fifty 
days  after  the  indebtedness  shall  have  accrued,  to  file  in  the  office 
of  the  register  of  deeds  of  the  proper  county  a  just  and  true 
account  of  the  demand  due  him,  or  her,  or  them,  after  all  just 
credits  shall  have  been  given,  which  is  to  be  a  lien  upon  such 
building  or  improvements,  and  a  true  description  of  the  property, 
or  so  near  as  to  identify  the  same,  upon  which  said  lien  is  intended 
to  apply,  with  the  name  of  the  owner  or  owners,  contractor  or 
contractors,  or  both,  if  known  to  the  person  filing  the  lien,  which 
in  all  cases  shall  be  verified  by  the  oath  of  the  person  filing  the 
lien,  or  by  some  reliable  person  for  him :  provided,  that  the  origi- 
nal contractor  shall  not  file  a  lien  prior  to  the  expiration  of  sixty 
days  after  the  completion  of  his  contract. 

The  lien  for  work  and  labor  done  and  performed,  and  for  mate- 
rial furnished,  as  aforesaid,  shall  be  preferred  to  all  other  incum- 
brances which  may  be  attached  to  or  upon  such  building  or  other 
improvements,  or  the  ground,  lot,  or  land  upon  which  they  are  sit- 
uated or  located,  or  either  of  them,  subsequent  to  the  commence- 
ment of  such  buildings  or  improvements. 

The  pleadings,  practice,  process,  and  other  proceedings  in  cases 
arising  under  this  chapter  shall  be  the  same  as  in  ordi- 
nary civil  actions  and  civil  proceedings  in  the  courts  of  *"*''*' 
this  State,  except  as  herein  otherwise  provided.  The  petition, 
among  other  things,  shall  allege  the  facts  necessary  for  securing  a 
lien  under  this  chapter,  and  a  description  of  the  property  charged 
therewith. 

All  actions  under  this  chapter  shall  be  commenced  within  six 
months  after  the  filing  of  the  lien,  and  prosecuted  with- 
out delay  to  final  judgment;  and  no  lien  shall  continue 
to  exist  by  virtue  of  the  provisions  of  this  chapter  for  more  than 
six  months  after  the  lien  shall  be  filed,  unless  within  that  time  an 
action  shall  be  instituted  thereon,  as  hereinbefore  described. 

£very  person,  except  the  original  contractor,  who  may  wish  to 
avail  himself  of  the  benefits  of  the  provisions  of  this  chapter, 
shall  give  ten  days'  notice  in  writing,  before  filing  the  lien,  as 
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herein  required,  to  the  owner,  owners,  or  agent,  or  either  of  them, 
that  he  or  tbey  hold  a  claim  against  such  building  or 
sub-con-  improvement,  stating  in  said  notice  the  amount  of  the 
same,  and  from  whom  it  is  due. 
In  cases  where  a  lien  shall  be  filed  by  any  person  other  than  a 
Contractor  contractor,  it  shall  be  the  duty  of  the  contractor  to  de- 
to  defend,  fgnj  ^ny  action  brought  thereon  at  his  own  expense,  and 
during  the  pendency  of  such  action  the  owner  or  agent  may  with- 
hold from  the  contractor  the  amount  of  money  for  which  said  lien 
shall  be  filed  ;  and  in  case  of  judgment  being  rendered  against  the 
owner  or  his  property  upon  the  lien,  he  shall  be  entitled  to  deduct 
from  any  amount  due  by  him  to  the  contractor  the  amount  of  each 
judgment  and  costs  ;  and  if  he  shall  haye  settled  in  full  with  the 
contractor,  he  shall  be  entitled  to  recover  back  from  the  contrac- 
tor any  amount  so  paid  by  the  owner  for  which  the  contractor  was 
originally  liable. 

Every  person  for  whose  immediate  use,  enjoyment,  or  benefit 
any  building,  erection,  or  improvement  shall  be  made 
married  shall  be  included  by  the  word  **  owner  "  or  "  proprietor" 
women.  ^  thereof,  under  this  chapter,  not  excepting  such  as  may 
be  minors  over  the  age  of  eighteen  years  and  married  womeQ ; 
and  in  case  the  husband  of  any  married  woman  shall  enter  into 
any  contract  for  the  performance  of  any  work,  or  the  furnishing 
of  any  material,  for  which  a  lien  is  provided  by  this  chapter,  for 
the  benefit  of  the  wife's  property,  the  husband  so  contracting 
shall  be  deemed  primd  facte  to  be  the  agent  of  his  wife  owning 
such  property. 
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L  The  owner's  contract  or  coiuent  in 

general,  1234-1259. 
IL  Contract  or   consent  of   a  married 

woman,  1260-1271. 


III.  Contract  or  consent  of  a  lessor  or 
leasee,  1272-1282. 


I.  The  Owner*%  Contract  or  Consent  in  General. 

1234.  Contract  or  consent  of  the  owner.  —  The  statutes 
generally  provide  that  the  labor  performed  or  the  materials  f ar- 
nished,  in  order  to  constitute  a  lien  upon  the  property  to  which 
they  are  applied,  shall  have  been  performed  or  furnished  by 
virtue  of  a  contract  with,  or  the  consent  of,  the  owner  of  the 
land,  or  of  the  improvement.^     The  agreement  or  consent  of  any 

^  Alahama :  Contract  with  the  owner  of  Diatiiet  of  ColiunMa :  Erected  or  re- 

the  land,  his  agent,  trustee,  contractor^  or  paired  by  the  owner  or  his  agent   §  1105. 

subcontractor.    §  1187.  Florida :  Procnrement  of  the  owner,  his 

Aiiiona :  Sub-contractors  and  workmen  agent,  or  of   a  person  contracting  with 

under  contract  between  the  owner  and  the  him.    §  1196. 

original  contractor  obtain  liens  by  deliyer-  Georgia :  When  employment  is  by  any 

log  to  the  owner  an  account  of  labor  done  other  person  than  the  owner,  lien  attaches 

or  material  furnished.    $  1188.  only  on  notice  to  owner.    §  1187. 

Arkansaa  :  Contract,  express  or  implied,  Idaho:  Instance  of  owner  or  his  agent. 


with  the  owner  or  his  agent,  trustee,  con- 
tractor, or  snb-contractor.    §  1189. 
CaHfomia:  At  the  instance  of  the  own- 


§1198. 

Qlinoia :  Contract,  express  or  implied, 
or   partly  express   and   partly  implied. 


er,  or  of  any  other  person  acting  by  his  §  1199. 

authority  aa  contractor  or  otherwise ;  and  Iowa:   Contract  with   the  owner,  his 

every  contractor,  sub-contractor,  architect,  agent,  trustee,  contractor,  or  sulKOontrao- 

builder,  or  other  person  in  charge,  shall  be  tor.    §  1801. 

deemed  the  agent' of  the  owner.    §  1190.  Kansaa :  Contract  with  owner,  or  with 

Colorado :  Contract,  express  or  implied,  a  trustee,  agent,  husband  or  wife  of  such 

S1191.  owner.    §1908. 

Gomieotieat :  Agreement  with,  or  con-  Xentndky :  Contract  with,  or  written 

sent  of,  the  owner  of  the  land,  or  some  consent  of,  owner.    §  1908. 

peraon  baring  authority  from  or  acting  Louisiana :  Employed  by  the  owner  or 

for  such  owner.    §  1198.  his  agent  or  sub-contractor.    §  1904. 

Dataware :  Contract,  express  or  implied,  Haine :  Contract  or  consent  of  owner, 

with  the  owner,  his  agent,  or  contractor.  §  1905. 
§1194. 
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person  having  authority  from,  or  rightfully  acting  for,  such  owner 
in  procuring  or  furnishing  such  labor  or  materials,  has,  by  express 
provision  in  several  States,  the  same  effect  as  the  agreement  or 
consent  of  the  owner;  and  without  such  provision,  the  agree- 
ment or  consent  of  the  agent  would  have  the  same  effect  as  the 
agreement  or  consent  of  the  owner,  the  authority  of  the  agent 
being  proved.  In  some  States  it  is  provided  that  a  contractor, 
sub-contractor,  architect,  builder,  or  other  persons  having  charge 
or  control  of  the  construction,  alteration,  or  repair,  either  in 
whole  or  in  part,  of  any  building  or  other  improvement,  shaU  be 
held  to  be  the  agent  of  the  owner  for  the  purpose  of  giving  a  lien 
upon  the  property. 

1236.  A  oontract,  express  or  implied,  of  the  owner  of  the 
land  is  necessary  to  the  establishment  of  a  mechanic's  lien 

Karyland :  If  contract  not  with  owner,  the  owner,  his  agent,  traiitee,  contractor, 

notice  must  be  given  him.    §  1906.  or  anb-con tractor.    §  1819  a. 

Kaataohiiaetta :    Agreement   with,   or  Ohio :  Contract  with  owner  or  his  agent 

consent  of,  owner.    §  1807.  §  1880. 

Michigan :  Contract,  express  or  implied,  Oklahoma  Territory :  Contract  with  the 

written  or  unwritten,  with  owner,  part  owner,  his  agent,  trastee,  contractor,  or 

owner,  or  lessee,  of  any  interest.    §  1806.  sub-contractor.    §  1820  a. 

Kinneaota:    Contract    with   owner  or  Oregon:   At   instance   of   owner,  bii 

agent,  or  at  instance  of  the  owner,  his  agent,   contractor,  subcontractor,  archi- 

agent,  trustee,  contractor,  or  sub-contrac-  tect,    builder,    or   other   person   haTing 

tor.    §  1809.  charge.    §  1881. 

Mississippi :  Contract  with  owner,  or  PenniylTania :    Contract  with  owner, 

his  written  consent.    §  1810.  his     contractor,    architect,    or    builder. 

Missouri:    Contract   with   owner,    his  §  1888. 

agent,  trustee,  contractor,  or  sub-«ontrac-  Bhode  Island :  Contract  or  request  of 

tor.    §  1811.  ovmer.    §  1888. 

Kehraska :    Contract,   express   or   im-  Soath  Carolina :  Agreement  with  or  ooa- 

plied,  with  owner  or  his  agent.    §  1818.  sent  of  owner.    §  1884. 

Keyada:  At  instance  of  owner  or  his  Tenneaaee:  Special  contract  with  owner 

agent.    §  1814.  or  his  agent.    §  1885. 

New  Hampshire :  Contract  with  owner.  Texas :  Contract  with  owner,  his  agent, 

§  1815.  trustee,  or  contractor.    §  1886. 

Hew  Jersey  :  Consent  of  owner  in  writ-  Utah :    Contract,  express   or  implied. 

ing  or  notice  to  him.    §  1816.  §  1887. 

Hew  Mexioo :  At  instance  of  owner  or  Washington :  At  instance  of  owner,  his 

his  agent,  contractor,  sub-contractor,  ar-  agent,   contractor,  sub-contractor,  archi* 

chitect,  builder,  or  other  person  having  tect,  builder,  or  person   having  chaxge. 

charge,  or  with   the  knowledge  of    the  §  1880. 

owner.    §  1817.  West  Virginia :  Contract  with  owner  or 

Hew  York :  Consent  of  owner,  his  agent,  his  agent.    §  1881. 

contractor,  sub-contractor,  or  other  per-  Wyoming:  Contract  with  the  owner  or 

son  contracting  with  the  owner.    §  1818.  his  agent,  trustee,  contractor,  or  sub^xtf- 

Korth  and  South  Dakota :  Contract  with  tractor.    §  1888. 
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upon  it.  The  lien,  however,  is  created,  not  by  the  contract,  but 
by  famishing  the  materials  or  doing  the  work  under  the  con- 
tract. Yet  a  contract  creating  an  indebtedness  on  the  part  of 
the  person  whose  property  is  to  be  charged  with  a  lien  must 
exist  in  the  first  place,  and  then  the  performing  of  labor  or  the 
famishing  of  materials  under  the  contract  creates  the  lien.^  It 
is  not  essential,  however,  that  the  owner  should  be  personally 
liable  for  the  work  done  or  the  materials  furnished.^  This  contract 


:  Brown  v.  Morison,  5Ark.  App.  446;    Hannon  v.  Gibson,    14  Mo. 

217  ;  Galbreath  v.  Dayidson,  25  Ark.  490,  App.  33 ;  Fitzgerald  v.  Thomas,  61   Mo. 

99  Am.  Dec.  233 ;   Coha  v.  Hager,  30  499. 

Ark.  25.  Kebraika :    Pomeroj   v.    Lumber   Co. 

imndi:  Wendt  v.  Martin,  89  III.  139 ;  (Neb.)  49  N.  W.  Rep.  1131. 

Sutherland  r.RjersoD,  24  111.  517;  Hanter  VewTork:  Muldoon  v.  Pitt,  54  N.  Y. 

r.Blanchard,  18I11.31S,  323,  68  Am.  Dec.  269;    Meyers    v.  Burnett,  7  Dal j,  471 

547.  Richardson  r.  Reid,  3  N.  T.  Supp.  224 

Iowa:  Redman  r.  Williamson,  2  Iowa,  Walker  v.  Paine,  2  £.  D.  Smith,  662 

488;  Logan  v.  Attix,  7  Iowa,  77  ;  Miller  Broderick  v.  Poillon,  2  £.  D.  Smith,  554 

r.  HoUingsworth,  33  Iowa,  224 ;  Templin  Qninn  v.  New  York,  2  £.  D.  Smith,  558 

r.  Chicago,  B.  &  P.  Rj.  Co.  73  Iowa,  548,  Dixon  v.  La  Farge,  1  E.  D.  Smith,  722 

35  N.  W.  Rep.  634.  Gay  r.  Brown,  1  E.  D.  Smith,  725;  Pen- 

XaiaA :  Wescott  v.  Bunker,  83  Me.  499,  dleburg  v.  Meade,  1  E.  D.  Smith,  728 ;  De 

22  AtL  Rep.  388.    Here  the  snb^ontrao-  Ronde  v.  Olmsted,  47  How.  Pr.  1 75 ;  Knapp 

tor  and  original  contractor  occupy  essen-  v.  Brown,  11  Abb.  N.  S.  118,  45  N.Y.  207  ; 

tially  the  same  situation  with  respect  to  Bnrbridge  v,  Marcy,  54  How.  Pr.  446 ; 

the  owner.  Dugan  v.  Brophy,  55  How.  121;  Brown 

In  Karylaad  the  lien  does  not  originate  r.  Zeiss,  9  Daly,  240 ;  Cornell  v.  Barney, 

in  contract  of  the  owner,  it  is  said,  and  94  N.  Y.  394.    Otherwise  if  the  statute 

no  contract  need  exist.    It  originates  in  gives  a  lien  for  work  done  with  the  con- 

the  doing  of  the  labor  or  the  furnishing  sent  or  permission  of  the  owner.    Bnrkitt 

the  material,  if  followed  by  the  proper  v.  Harper,  79  N.  Y.  273 ;  Otis  v.  Dodd,  90 

notice  to  the  owner,  and  claim  of   lien  N.  Y.  336. 

filed.      Sodini  r.  Winter,  32  Md.   130;  North  Oarolina :  Lester  v.  Houston,  101 

Franklin  F.  Ins.  Co.  v.  Coates,  14  Md.  N.  C.  605,  8  S.  E.  Rep.  366 ;  Wilkie  v. 

285  ;  Treusch  v.  Shryock,  51  Md.  162.  Bray,  71  N.  C.  205. 

Miehigaii :  Wagar  v.  Briscoe,  38  Mich.  Tennessee :   O'Malley   v,  Coughlin,   3 

587  ;  Willard  v.  Magoon,  30  Mich.  273.  Tenn.  Ch.  431 ;  Daniel  v.  Weaver,  5  Lea, 


:  O'Neil  v,  St.  Olaf's  School,  392. 

26  Minn.  329,  4  N.  W.  Rep.  47  ;  Laird  v.  Wisoonsin:  Engfer  v.  Roemer,  71  Wis. 

Moonan,  32  Minn.  358,  20  N.  W.  Rep.  11,  36  N.  W.  Rep.  618. 

354 ;  Bohn  v.  McCarthy,  29   Minn.  23,  Other  States :  Sly  v.  Pattee,  58  N.  H. 

11    N.  W.  Rep.    127;   Smith  t;.  Barnes,  102;  Mellor  v.  Valentine,  3  Colo.  255; 

38  Minn.  240,  36  N.  W.  Rep.  346 ;  Atkins  Charleston  Lumber  &  Manuf .  Co.  v.  Brock- 

9.  Little,  17  Minn.  342;  Meyer  v.  Ber-  myer,  18  W.  Va.  586;  Tatum  v.  Cherry, 

landi,  39  Minn.  438,  40  N.  W.  Rep.  513 ;  12  Oreg.  135, 6  Pac.  Rep.  715 ;  Woodward 

Hill  r.  Gill,  40  Minn.  441,  42  N.  W.  Rep.  v.  McLaren,   100  Ind.  586;   Wooster  v. 

294.  Archer,  49  Ga.  388. 

Misfoaxi :  Planing  Mill  Co.  v.  Bmndage,  ^  Davis-Henderson  Lumber  Co.  v.  Gott- 

25  Mo.  App.  268 ;  Henry  v.  Rice,  18  Mo.  schalk,  81  Cal.  641,  22  Pac.  Rep.  860. 

App.  497,  510;  Barker  r.  Berry,  S  Mo.  259 


§  1235.]       mechanics'  liens  :  oontbaot  or  consent 

may  be  either  express  or  implied.  It  may  be  written  or  verbal. 
It  need  not  specify  the  items  of  work  or  materials  to  be  furnished: 
it  is  only  requisite  that  these  be  furnished  under  a  contract  with 
the  owner,  or  in  pursuance  with  such  a  contract.  Thus,  under  a 
general  agreement  by  the  owner  for  the  purchase  of  lumber  for 
a  house,  the  lumber  dealer  may  supply  the  lumber  as  it  is  called 
for,  and  may  chai'ge  on  account  in  the  usual  course  of  trade.^ 

A  sub-contractor's  or  laborer's  right  of  lien,  equally  with  the 
original  contractor's,  is  dependent  upon  a  contract  between  the 
owner  and  a  contractor  whereby  the  owner  is  bound  for  the  work 
or  materials.^  A  statute  of  Michigan  which  attempted  to  dis- 
pense with  any  contract  or  consent  on  the  part  of  the  owner,  and 
Allowed  a  lien  to  attach  to  the  owner's  property  when  there  was 
a  contract  between  the  mechanics  and  any  contractor  or  sab- 
oontractor,  was  declared  unconstitutional,  because  it  enabled  the 
mechanic  to  deprive  the  owner  of  his  title  without  any  act,  con- 
tract, or  consent  on  the  owner's  part.^ 

The  statutes  of  a  few  States  do  not  require  that  there  shall  be 
any  contract,  express  or  implied,  on  the  part  of  the  owner;  bat 
when  the  contract  is  not  with  the  owner,  the  mechanic,  material- 
man, or  laborer  must  notify  the  owner  within  a  limited  time  of 

1  Jones  V.  Swan,  21  Iowa,  181 ;  Stock-  which  binds  no  one,  and  has  no  stgnifi- 

well  V.  Carpenter,  27  Iowa,  119 ;  Lamb  t;.  cance.    Such  a  gross  perversion  of  all  the 

Hanneman,  40  Iowa,  41.  essential  rights  of  property  is   so  plain 

^  Planing  Mill  Co.  v.  Brundage,  25  Mo.  that  no  explanation  can  make  it  plainer. 

App.  268 ;  McGngin  v.  Ohio  Kiver  R.  R.  And,  as  this  purpose  forms  the  onlyapptr- 

Co.  33  W.  Ya.  63,  10  S.  E.  Rep.  36.  ent  reason  for  repealing  the  old  law  asd 

*  Sprjr  Lumber  Co.  v.  Trust  Co.  77  passing  the  new  one,  the  present  statote 
Mich.  199, 43  N.  W.  Rep.  778.  This  was  and  all  its  parts  mast  fall  together,  leav- 
the  statute  of  1887,  Act  No.  270.  Camp-  ing  the  law  of  the  State  where  it  wis 
bell,  J  ,  delivering  the  judgment,  said :  "It  before  the  law  of  1887  was  passed."  Fol- 
strikes  at  the  foundations  of  all  proper tj  lowed  in  Mollis  v.  Race,  78  Mich.  80, 43 
inland.  There  is  no  constitutional  way  N.  W.  Rep.  1033. 
for  divesting  a  mau*8  title  except  by  his  The  Mechanic's  Lien  Law  of  Minnesota 
own  act  or  default.  Ilere  his  own  act  is  of  1887,  ch.  170,  was  declared  unconstitn- 
not  required,  and  his  freedom  from  de-  tional  on  similar  grounds.  That  act  pro- 
fault  is  no  defence.  He  may  pay  in  full,  vided  that  the  fact  that  the  person  per- 
in  advance,  or  otherwise,  all  he  has  con-  forming  labor  or  furnishing  material  was 
tracted  for.  He  may  contract  for  a  honse  not  enjoined  by  law  from  doing  so,  by  the 
built  in  a  certain  way,  and  of  certain  ma-  owner,  should  be  conclusive  evidencs  that 
terials,  and  may  have  to  pay  for  what  he  such  labor  was  performed  or  material  fnr- 
never  bargained  for,  and  what  his  build-  nished  with  and  by  the  owner's  consent, 
ing  contractor  had  no  right  to  put  off  Meyer  v.  Berlandi,  39  Minn.  438,  40  N. 
upon  him.  The  original  contract  plays  W.  Rep.  513. 
no  part  in  the  matter,  except  as  a  fact 
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OP  OWNKB.  [§  1286. 

his  claim  of  lien ;  ^  or  in  some  States  it  is  provided  that  the  owner 
may  prevent  a  lien  by  posting  a  notice  to  the  effect  that  be  will 
not  be  responsible  for  the  improvement.^ 

1236.  It  is  immaterial  whether  the  contract  for  furnishing 
labor  or  material  be  written  or  verbal,  express  or  implied,  if  it 
be  sufficient  to  create  an  indebtedness  from  the  owner  to  the  per- 
son famishing  the  labor  or  material  upon  its  completion.^ 

Some  statutes  contemplate  a  contract  on  the  part  of  the  owner 
as  distinguished  from  his  consent;  as  when  it  is  provided  that 
the  work  must  have  been  done  or  the  materials  furnished  under 
contract  with  or  at  the  instance  of  the  owner  of  the  land  or 
building,  or  of  his  agent,  or  with  the  direction  of  the  owner  or 
his  agent.  Under  such  provisions  there  can  be  no  lien  unless 
there  be  shown  a  contract,  express  or  implied,  with  the  owner 
for  doing  the  work  or  furnishing  the  materials.^  A  sub-con- 
tractor with  one  who  had  contracted  with  the  owner  can,  under 
such  provisions,  have  a  lien  upon  the  interest  of  the  owner  in  the 
lot  or  building  for  any  amount  which  the  owner  is  liable  to  pay ;  * 
but  the  interest  of  the  owner  cannot  be  subjected  to  a  lien,  unless 
he  has  contracted  for  the  building  or  improvement  for  which  the 
work  or  materials  are  furnished,  or  unless  they  have  been  fur- 
nished at  his  instance  or  request. 

^  Ab  in  Maryland,  §  1906;  Treiuch  p.  Iowa,  119;   Williams   v.    Uncompahgro 

Shiyock,  51  Md.  162.  Canal  Co.  13  Colo.  469,  22   Fac.   Rep. 

>  In  Wathini^toa  a  statute  making  806. 
erery  contractor,  rab-con  tractor,  archi-  In  seyeral  States,  however,  as  in  Oali- 
tect,  boilder,  or  other  person  in  charge  fonia,  J  1190 ;  Hew  Jeney,  §  1916 ;  and 
of  the  constmction  or  repair  of  a  build-  Virginia,  §  1999,  the  contract  must  be  in 
ing  or  other  improvement,  the  agent  of  writing ;  and  in  Virginia  it  must  be 
the  owner,  and  giving  a  lien  to  material-  signed  by  the  owner.  In  California  and 
men  or  laborers,  notwithstanding  payment  ^rginia  it  must  be  recorded.  In  Ken- 
to  the  principal  contractor,  was  declared  tn^,  §  1908,  and  XiitiMippi,  J  1910, 
constitutional  as  to  future  transactions,  the  owner's  contract  may  be  oral,  but  hia 
Spokane  Lumber  Co.  v.  McChesney.  1  consent  must  be  in  writing. 
Wash.  St.  609,  21  Pac.  Rep.  198.  «  Hew  York :  Cornell  v.  Barney,  94  N. 

*  Great  Western  Mfg.  Co.  v.  Hunter,  Y.  394 ;  Knapp  p.  Brown,  45  N.  Y.  207  ; 

15  Neb.  32 ;  Whitford  v.  Newell,  2  Allen,  Muldoon  v.  Pitt,  54  N.  Y.  269  ;  Brown 

424;  O'Keef  v,  Seip,    17    Kans.    131;  v.  Zeiss,  9  Daly,  240 ;  Burbridge  i^.  Marcy, 

Walkenhorst  v.  Coste,  33  Mo.  401 ;  Foer-  54    How.    Pr.  446 ;  Dugan  v.   Brophy, 

derv.  Wesner,  56  Iowa,  157,  9  N.  W.  Rep.  55  How.  Pr.    121 ;  Burkitt  v.    Harper, 

100;  Neilson  v.  Iowa  Eastern  R.  Co.  51  79  N.  Y.  273;  Otis  v,  Dodd,  90  N.  Y. 

Iowa,  184,  33  Am.  Rep.   124;  Jones  v.  336. 

Swao,  21  Iowa,  181 ;  Cotes  v.  Shorey,  S  *  Heckmann  v.  Pinkney,  Sl  N.  Y.  211, 

Iowa,  416 ;  Stockwell  o.  Carpenter,  27  216. 

261 


§§  1287, 1238.]    lUEOHANics*  liens:  contract  or  consent 

1237.  A  lien  arises  under  a  contract  mcule  by  the  owner^s 
agent.  This  would  be  bo  under  the  general  rules  of  agency.^ 
In  some  States  the  statutory  provisions  affect  the  general  princi- 
ple. Thus,  under  statutes  which  give  liens  under  contracts  im- 
plied from  the  owner's  consent,  much  less  than  an  express  agency 
is  required  to  bind  the  property  by  a  lien.  Under  other  statates 
it  is  expressly  provided  that  the  lien  may  arise  by  virtue  of  an 
agreement  with  or  by  consent  of  the  owner,  *^  or  some  person 
having  authority  from  or  rightfully  acting  for  such  owner.'' 
Such  a  statute  applies  to  an  undisclosed  principal,  and  a  lien 
arises  under  the  contract  of  his  authorized  agent,  without  regard 
to  the  state  of  the  accounts  between  the  principal  and  agent^ 
Thus,  if  the  agent  is  limited  to  repairs  not  exceeding  five  hun- 
dred dollars,  which  sum  he  receives  from  the  principal,  mechan- 
ics whom  he  employs  to  furnish  materials  and  perform  the  work 
are  not  limited  to  a  lien  for  that  amount  if  they  were  not  in- 
formed of  such  limitation.^  There  is  a  distinction  between  the 
power  conferred  upon  an  agent  and  instructions  given  him  rel- 
ative to  the  exercise  of  the  power.  The  limitation  of  the  ex- 
penditure under  the  power  does  not  affect  the  character  of  the 
power. 

1238.  Agent's  authority.  —  To  authorize  a  lien  there  must  be 
an  employment  by  the  owner,  or  his  authorized  agent.  Even 
under  a  statute  providing  that  a  contractor,  sub-contractor,  archi- 
tect, builder,  or  other  person  having  charge  of  the  construction,  al- 
teration, or  repair  of  a  building,  shall  be  considered  the  agent  of 
the  owner,  such  person  is  not  the  statutory  agent  of  the  owner, 
unless  he  has  been  employed,  directly  or  indirectly,  at  the  in- 
stance of  the  owner  or  of  his  authorized  agent.^  Whether  the 
owner's  architect,  in  contracting  for  the  completion  of  a  building 
which  had  been  left  unfinished  by  the  former  contractor,  acted  in 
the  matter  as  contractor  or  as  agent  for  the  owner,  and  whether 
the  last  contractor's  work  was  done  under  the  terms  of  the  origi- 
nal contract,  are  questions  for  the  jury.^ 

^  White  Lake  Lumber  Co.  v.  Rassell,  accoant  between  the  principal  and  his 

22  Neb.  126,  34  N.  W.  Rep.  104;  0*Keef  a^^nt  as  he  finds  it  when  be  first  discov- 

V.  Seip,  17  Kans.  131.  en  the  principal,  does  not  apply. 

3  Paine  v,  Tillinghast,  52   Conn.   532.  >  Paine  r.  Tillinghast,  52  Conn.  532. 

The  principle  of  the  law  of  agency,  that  *  Gonid  v.  Wise,  IS  Nev.  253,  3  Fac 

when  a  creditor  seeks  to  hold  an  nndis-  Rep.  30. 

closed  principal  liable  he  must  take  the  *  Goodfellow  v.  Manning  (P^.)>  ^  ^'^' 
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OF  OWNER.  [§§  1289, 1240. 

To  sustain  a  lien  under  a  contract  made  by  an  agent,  the  bur- 
den 18  upon  the  claimant  to  prove  the  agent's  authority.^  Such 
authority  need  not  be  express,  but  may  be  implied  from  the  acts 
of  the  owner  and  the  circumstances  of  the  case.^ 

The  statements  or  even  the  testimony  of  the  agent  himself  are 
very  far  from  being  sufficient  to  prove  his  agency.^ 

1239.  There  can  be  no  mechanio*8  lien  lipon  the  land  of  a 
minor,  for  he  can  make  no  contract  which  is  binding  upon  him- 
self or  his  property.  The  lien  is  incident  only  to  a  legal  liability 
to  pay  a  debt.^  It  is  immaterial  that  the  minor  represented  him- 
self to  be  of  age.^  Even  if  there  be  a  contract  with  his  guar- 
dian for  erecting  a  building  upon  a  minor's  property,  no  lien  is 
conferred  if  the  guardian  had  no  authority  in  law  to  make  the 
contract.^  Of  course  a  minor  may  ratify  a  contract  made  during 
his  minority  out  of  which  liens  might  arise.  But  such  ratification 
cannot  be  implied  from  his  retaining  the  property  and  collecting 
rents  from  it.^  The  ratification  must  be  an  intentional  acknow- 
ledgment of  the  obligation  of  the  contract. 

1240.  The  owner  oannot  have  a  lien  on  his  own  building.^ 
One  who  builds  for  himself  upon  the  land  of  another  under  an 
arrangement,  though  verbal,  that  he  shall  purchase  the  land  at 
an  agreed  price,  can  have  no  lien  for  labor  and  materials  fur- 

^  Baxter  v.    Hutcbings,  49   111.   116;  thorizing  him  to  do  bo.    Fish  v.  McCar 

Leismann  v.  Lovely,  45  Wis.  420,  422 ;  thj  (Cal.),  31  Fac.  Bep.  529 ;  Gujr  i7.  Da 

Stont  V.  McLachIin,38  Eans.  120, 15  Fac.  Uprejr,  16  Cal.  195. 

Bq>.902;  Williams  o.  Uncompahgre  Canal  Bat  in  a  Ken  tacky  case,  where  a  gaar- 

Co.  13  Colo.  469,  22  Fac.  Bep.  806.  dian  of  minor  children,  in  good  faith  but 

*  McDonnell  v.  Dodge,  10  Wis.  106.  without  any  authority,  reconstructed  an 

*  Owens  V,  Northrup,  30  Wis.  482.  old  building,  which  enhanced  the  value  of 
^  Hall  V.  Acken,  47  N.  J.  L.  340  ;  John-  the  property,  it  was  held  that  material- 
son  V.  Parker,  27  N.  J.  L.  239 ;  Ness  v.  men,  whose  property  had  been  in  good 
Wood,  42  Minn.  427,  44  N.  W.  Bep.  313 ;  faith  used  in  making  the  improvements, 
Pish  o.  McCarthy  (Cal.),  31  Fac.  Bep.  529;  were  equitably  entitled  to  be  paid  the  act- 
McCarty  t^.  Carter,  49  Bl.  53,  95  Am.  nal  cost  of  their  materials  out  of  the  en- 
Dec.  572;  Alvey  v.  Beed,  115  Ind.  148,  hanced  rental  value  of  the  property,  after 
17  N.  £.  Bep.  265.  deducting  therefrom  the  insurance,  taxes, 

'  Frioe  V.  Jennings,  62  Ind.  Ill ;  Alvey    and  costs  of  keeping  the  premises  in  re- 
v.Beed,  115  Ind.  148,  17  N.  E.  Bep.  265.    pair.    Bent  v.  Barnett   (Ky.),  14  8.  W. 

*  Guy  V.  Du  Uprey,   16   Cal.   195,  76    Bep.  596. 

Am.  Dec  518 ;  Copley  v.  O'Niel,  57  Barb.  ^  McCarty  v.  Carter,  49  111.  53. 

299.  >  Littleton    Savings    Bank  v.  Osceola 

A  guardian  cannot  subject  the  estate  Land   Co.  76  Iowa,  660,  39  N.  W.  Bep. 

and  property  of  his  ward  to  a  lien  with-  201 ;  Hamilton  v.  Williford  (Ga.),  15  S.  E. 

oot  first  obtaining  an  order  of  court  au-  Bep.  753. 
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nished,  for  in  such  case  thej  are  not  furnished  by  virtue  of  a  con- 
tract with  the  owner,  or  with  another  person  who  has  contracted 
with  the  owner. ^ 

Neither  can  the  owner's  agent  include  in  a  lien  the  amoant  of 
a  contract  for  labor  and  materials  made  in  the  owner's  own  name, 
which  the  agent  had  subsequently  paid.' 

1241.  The  contract  must  be  a  real,  not  a  fictitious  one. 
The  contract,  by  virtue  of  which,  under  the  lien  law,  a  contrac- 
tor is  protected,  must  be  between  parties  who  in  fact,  and  not 
in  form  merely,  hold  toward  each  other  the  relation  of  contracting 
parties.  It  must  be  a  real,  not  a  fictitious  bargain.  Therefore, 
where  the  owner  of  land  to  protect  it  against  creditors  conveyed 
it  to  a  third  person,  with  whom  he  at  the  same  time  executed 
a  contract  by  the  terms  of  which  the  actual  owner  agreed  to 
build  a  house  upon  the  land  and  to  furnish  all  the  material  for 
the  same  for  a  stipulated  price,  which  the  nominal  owner  agreed 
to  pay  by  a  mortgage  for  that  amount  upon  the  land,  it  was  held 
the  contract  and  the  filing  of  it  were  a  nullity  as  against  cred- 
itors claiming  a  lien  upon  the  building.^  The  contract  in  sack 
case  may  be  relied  upon  as  expressing  the  consent  in  writing  of 
the  legal  owner  to  the  erection  of  the  building. 

1242.  Under  some  statutes,  to  enable  a  contractor  to  main- 
tain a  lien,  his  contrax)t  with  the  owner  must  be  precise  and 
definite  as  to  the  amount  that  may  become  due  under  it.  The 
contract  is  sufficient  if  the  amount  due  under  it  may  be  ascer- 
tained from  the  data  given  in  it,  and  the  work  is  to  be  done 
within  a  fixed  time.  But  there  must  be  some  limitation  both  as 
to  the  amount  payable  under  the  contract,  and  as  to  the  time 
within  which  it  may  be  fulfilled.^  Thus  an  agreement  to  paint 
and  paper  a  house  for  a  fair  price,  not  specifying  the  number  of 
coats  of  paint,  nor  the  rooms  to  be  papered,  nor  the  quality  of 
paper,  is  not  sufficiently  definite  under  the  lien  law  of  Massachu- 
setts to  create  a  lien  as  against  a  subsequent  mortgagee.^ 

A  contract  to  build  a  house  at  a  certain  price  by  the  day,  the 
contractor  employing  such  help  as  he  may  deem  necessary,  and  at 

1  Graj  V,  Carleton,  35  Me.  481 ;  Babb  *  Wilder  v.  French,  9  Gray,  393 ;  Man- 
V.  Reed,  5  Rawle,  151,  28  Am.  Dec.  650;  Chester  v.  Searle,  121  Mass.  418;  Smith  r. 
Stevenson  i;.  Stonehill,  5  Whart.  301.  Coe,  29  N.  Y.  666. 

2  Kerbj  v.  Daly,  45  N.  Y.  84.  ^  Manchester  v.  Searle,  121  Masi.  418. 
«  Young  V.  Wilson,  44  N.  J.  L.  157. 
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such  prices  as  he  may  deem  reasonable  and  proper,  is  too  indefi- 
nite to  give  biro,  or  the  workmen  employed  by  him,  a  lien  for 
labor  performed  under  the  contract.^ 

But  a  general  employment  of  a  carpenter  at  wages  by  the  day, 
to  be  afterwards  agreed  upon,  to  work  in  getting  out  finish  for  a 
house,  is  a  contract  snfliciently  definite  to  be  the  foundation  for  a 
lien. 

These  decisions,  requiring  definiteness  of  contract,  are  excep- 
tional, and  do  not  apply  generally.' 

1243.  In  order  to  subject  the  legal  title  or  estate  to  a  lien, 
the  holder  of  such  title  must  have  the  legal  capacity  to  con- 
tract. The  legal  owner  must  not  only  be  a  party  to  the  contract 
out  of  which  the  lien  arises,  but  he  must  have  the  capacity  to 
make  the  legal  estate  liable  for  his  contract.  He  can  bind  only 
his  own  interest  in  the  land ;  and  therefore,  if  he  merely  holds 
the  legal  title  without  any  beneficial  interest,  as  iu  case  the  pur- 
chase-money has  been  wholly  paid  by  another  who  is  in  open, 
visible,  and  exclusive  possession,  a  contract  by  the  holder  of  the 
mere  legal  title  for  the  building  of  a  house  upon  the  land  will  not 
give  the  builder  a  lien  for  labor  performed  and  materials  fur- 
nished under  such  contract  as  against  the  equitable  title.  To 
create  a  lien  against  the  equitable  interest,  the  equitable  owner 
must  have  had  actual  or  constructive  notice  of  the  contract.' 

A  trustee  with  power  to  build  niay,  of  course,  bind  the  trust 
property  with  liens  incident  to  the  building.^  A  trustee  who  by 
the  terms  of  the  trust  is  authorized  to  improve  the  land  held  in 
trust,  **  provided  there  shall  be  no  lien,  incumbrance,  or  charge 
created  thereby  on  said  premises,"  cannot  charge  the  land  with  a 
mechanicV  lien  by  virtue  of  any  contract  made  by  him.^  But 
ordinarily  a  trustee  cannot  make  permanent  improvements  without 
authority  for  that  purpose  conferred  in  the  instrument  creating 
the  trust,  and  without  such  authority  he  cannot  bind  the  property 
by  lien,® 

Trustees  to  whom  land  is  conveyed  to  hold  and  pay  over  the 

^  Sanderson  r.  Taft,  6  Gray,  533;  Par-  «  Marston  v.  Siickney,  60  N.  H.  112 ; 

ker  r.  Anthony,  4  Gray,  289 ;  Wilder  v.  Sly  v.  Fattee,  58  N.  H.  102. 

Frencli,  9  Gray,  398 ;  Myers  p.  Buchanan,  *  Taylor  v.  Gilsdorff,  74  III.  854. 

46  Miss.   397  ;  Wilson  v.    Sleeper,  131  >  Franklin    Savings  Bank  v.  Taylor, 

Mais.  177;  Moman  v.  Carroll,  35  Iowa,  131  HI.  376,  23  N.  E.  Rep.  397. 

22.  •  Meyers  v.  Bennett,  7  Daly,  471,  476 ; 

3  Greene  v.  Paal  (Pa.),  25  Atl.  Rep.  867.  Herbert  v,  Herbert,  57  How.  Pr.  333. 
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profits  to  the  cestuis  que  trusty  after  dedacting  the  incidental  ex- 
penses, may  contract  debts  for  repairs  required  for  the  proper 
use  of  the  property,  for  which  liens  may  attach.  The  trustees  in 
such  case  have  power  to  preserve  the  buildings  and  prevent  their 
waste  and  destruction ;  and  consequently  liens  may  attach  for 
the  repairs  they  direct  to  be  made.^ 

An  executor  who  has  a  bare  power  to  sell  and  convey  has  no 
authority  to  enter  into  an  agreement  for  the  improvement  of  the 
real  estate  of  his  testator,  and  thereby  subject  the  property  to 
mechanics'  liens.^  But  an  executor  who  is  also  a  devisee  may  by 
such  a  contract  subject  his  own  interest  to  a  lien ;  but  he  does 
this  in  his  capacity  of  owner.  But  if  one  of  several  executors 
is  also  a  devisee,  and  refused  to  become  a  party  to  the  origi- 
nal contract  for  improvements,  a  lien  therefor  cannot  be  decreed 
against  his  interest.^ 

A  majority  of  the  members  of  a  religious  society,  including 
its  trustees,  believing  that  the  necessary  funds  could  be  raised  by 
voluntary  contributions,  voted  to  have  improvements  made  to  its 
church  building,  and  appointed  a  committee  to  make  a  contract 
for  and  superintend  the  work.  A  builder,  with  knowledge  that 
voluntary  contributions  were  relied  on  to  pay  for  the  same,  un- 
dertook to  do  the  work  for  a  certain  sum,  relying  upon  obtain- 
ing his  pay  through  the  agency  of  the  society.  No  other  arrange- 
ments were  made  for  paying  the  builder  for  his  services.  It  was 
held  that  the  builder,  having  performed  the  work,  became  entitled 
to  enforce  a  lien  upon  the  building.^ 

1244.  The  equitable  owner  oannot  make  a  oontraot  which 
will  subject  the  estate  of  the  legal  owner  to  a  lien,^  though  he 
can  subject  his  equitable  interest  to  a  lien ;  and  when  the  lien  is 
enforced  by  sale,  the  sale  is  subject  to  the  rights  of  the  legal 
owner.^  Thus,  where  one  having  only  an  agreement  for  the 
purchase  of  land  to  be  paid  for  in  instalments,  and  having  pos- 

^  Cheatham  v.  Rowland,  92  N.  C.  340;  ^  Gortemiller  v.  Rosengarn,  103  lad. 

Herbert  v.  Herbert,  57  How.  Pr.  333.  414,  2  N.  E.  Rep.  829. 

2  Ness  r.  Wood,  42  Minn.  427, 44  N.  W.  *  Rollin  v.  Croes,  45  N.  Y.  766. 

Rep.  313  ;  Austin  r.  Munro,  47  N.  Y.  360;  «  Weaver  v.  Sheeler,  118  Pa.  St  M4, 

Schmittler  v.  Simon,  101  N.  Y.  554,  5  N.  12  Ad.  Rep.  558;  Wagar  v.  Briscoe,  38 

E.  Rep.  452;  Florshcim  v.  Holt,  32  La.  Mich.  587;  Dalrymple  v.  Ramsey,  45  N. 

Ann.  133 ;  Adams  v.  Adams,  16  Vt.  228.  J.  Eq.  494, 18  Atl.  Rep.  105 ;  Goldheim  p. 

»  Ness  V.  Wood,  42  Minn.  427, 44  N.  W.  Clark,  68  Md.  498,  13  AU.  Rep.  363. 
Rep.  313. 

266 


OF  OWK£B«  [§  1245. 

session,  erected  buildings,  and  then,  being  unable  to  make  the 
payments  as  stipulated,  surrendered  the  property  to  the  owner, 
it  was  held  that  a  sale  under  a  lien  enforced  against  the  equita- 
ble owner  conveyed  no  title  to  the  land  or  the  buildings;  and 
consequently  the  purchaser  at  such  sale  could  recover  possession 
of  houses  which  the  equitable  owner  had  erected  upon  posts,  and 
which  the  legal  owner  had,  after  the  surrender  of  the  property 
to  him,  removed  from  the  land.^ 

The  title  to  land  conveyed  to  unincorporated  trustees  of  a 
religious  society,  in  trust  for  the  use  of  the  society,  is  in  the 
grantees  named  in  the  deed,  or  the  survivor  of  them.  It  does 
not  vest  in  new  trustees  who  may  be  elected  from  time  to  time. 
No  lien  can  attach  to  a  church  erected  on  such  land  under  a  con- 
tract with  such  society,  unless  the  church  is  erected  with  the 
consent  of  such  survivor ;  and  such  consent  is  not  shown  merely 
by  proof  that  he  lived  within  a  quarter  of  a  mile  of  the  site 
of  the  church,  if  he  was  upwards  of  ninety-seven  years  of  age, 
and  had  not  acted  in  the  affairs  of  the  society  for  many  years.^ 

Under  the  statutes  of  some  States  the  lien  does  not  attach  to  equi- 
table estates  or  interests,  but  only  to  legal  estates  and  interests.^ 

1246.  A  person  merely  having  possession  of  land  without 
title  cannot  subject  the  land  to  a  mechanic's  lien  without  the 
consent,  express  or  implied,  of  the  owner.^  A  contract  with  one 
in  possession,  as  a  mere  intruder  or  as  a  tenant,  does  not  create  a 
lien  as  against  the  owner  of  the  land.  Upon  a  petition  to  enforce 
a  lien  under  such  a  contract,  the  owner  of  the  land  may  come  in 
and  answer,  although  he  was  not  a  party  to  the  contract  or  to  the 
petition. 

In  general,  it  may  be  said  that  only  the  interest  of  the  con- 
tracting party  can  be  subjected  to  the  lien ;  ^  and  if  he  has  no 

^  Wagar  v.  Briscoe,  38  Mich.  587.  Rep.  447 ;  Tracj  i7.  Rogers,  69  111.  662  ; 

<  Peabodj  v.  Eastern  Methodist  Soci-  Ogg  v.  Tate,  52  Ind.  159;  Harlan  v.  Rand, 

t\y,  5  Allen,  540.  27  Pa.  St.  511 ;  Conklin  v.  Bauer,  62  N. 

*  Dalrymple  v.  Ramaej,  45  N.  J.  Eq.  Y.  620 ;  RoUin  v.  Cross,  45  N.  T.  766 ; 
494, 18  Atl.  Rep.  105.  Loonie  v.  Hogan,  9  N.  Y.  435,  61  Am. 

♦  Thaxter  v.   Williams,  14  Pick.  49;  Dec.  683;  HufiE  v.  Jolly,  41  Kana.  537,  21 
Stevens  v,  Lincoln,  114  Mass.  476 ;  Froc-  Pac.  Rep.  646. 

lorp.TowB,  115  Dl.  138,3  N.E.  Rep.  669;  »  Woodbnm  v.  Gifford,  66   111.  285 

Baxter  v.  Hatchings,  49  111.  1 16 ;  McCarty  Austin  v.  Wohler,  5  Bradw.  300 ;  Donald 

V.  Carter,  49  lU.  54,  55,  95  Am.  Dec.  572  ;  son  v.  Holmes,  23  III.  85 ;  Judson  v.  Ste- 

Redman  v.  Williamson,  2  Iowa,  488;  Wil-  phens,  75  111.  255 ;  Bray  v.  Smith  (Iowa), 

kios  V.  Litchfield,  69  Iowa,  465,  29  N.  W.  54  N.  W.  Rep.  222. 
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Thoagh  no  purchase  is  ever  made  by  the  contractor,  and  the 
premises  with  the  improvements  revert  to  the  owner,  the  latter 
is  not,  by  his  acceptance,  use,  and  enjoyment  of  the  improve- 
ments, estopped  to  deny  that  he  made  or  authorized  the  contract 
for  placing  them  upon  his  land.^ 

1248.  One  having  merely  a  contract  for  the  purohase  of 
land  cannot  subject  the  freehold  to  a  mechanic's  lien^'  al- 
though he  subsequently,  after  the  completion  of  the  work  for 
which  a  lien  is  claimed,  takes  a  conveyance  of  the  tee  in  pursn- 
ance  of  the  contract.*  To  create  a  valid  lien,  the  person  whose 
agreement  or  consent  is  necessary  for  that  purpose  must,  at  the 
time  of  such  agreement  or  consent,  have  the  capacity  to  confer 
that  right.  The  subsequent  conveyance  is  not  an  enlargement 
of  an  estate  or  interest  to  which  the  lien  had  already  attached. 
It  is  a  new  title ;  and  there  is  no  estoppel  by  which  the  newly 
acquired  title  will  inure  to  the  support  of  the  claim  of  a  lien. 
There  is  in  such  case  no  agreement  or  consent,  express  or  im- 
plied, on  the  part  of  the  owner,  that  would  charge  his  interest  in 
the  land  with  any  liability  for  the  expense  of  building  upon  it. 

Laws  1885,  ch.  342,  §  5,  now  provides  that  415 ;  Macintosh  v.  Thurston,  25  N.  J.  Eq. 

an  owner  who  has  entered  into  a  contract  242 ;  Strong  v.  Van  Dearsen,  23  N.  J.  Eq. 

to  sell  laud  shall   be  deemed   to  be  the  369;    National    Bank    of   Metropolis  r. 

owner,  within  the  meaning  of  the  act,  Spragne,  20  N.  J.  Eq.  13.    Hew  YoA: 

antil  the  deed  has  been  actnallj  delivered  Miller   v.   Clark,  2  £.  D.   Smith,  543; 

and  recorded.    Under  this  provision  it  is  Looniev.  Hogan,  9  N.  T.  435,  61  Am.Dec 

held  that  a  contract  for  the  sale  of  land,  683.    Othsr  States :  Brown  v.  Morison,  5 

which  obligated  the  vendee  to  erect  six  Ark.  217;  Sonle  v.  Dawes,  7  Cal.  575; 

houses  thereon  within  a  specified  time,  Scales  v.  Griffin,  2  Dong.  54. 

and  in  which  the  vendor  agreed  to  ad-  '  ICassaohnsetts :  Hajes  v,  Fcssendea, 

vauce  a  designated  sum    to  parti/  pay  106  Mass.  228 ;  Metcalf  v.  Huunewdl,  1 

the  cost  of  their  construction,  is  sufficient  Gray,  297  ;   Howard  v,  Veasie,  3  Grsj, 

to  show  the  vendor*s  consent  that  the  233.    Coaneetieat :    Middletown  Savings 

buildings  be  erected.    Miller  v.  Mead,  127  Bank  v.  Fellowes,  42  Conn.  36,  49.    See 

N.  Y.  544, 28  N.  £.  Rep.  387 ;  also  Schmals  Maine  and  New  Jersej  cases  in  preceding 

V.  Mead,  125  N.  Y.  188,  26  N.  £.  Rep.  note. 

251,  affirming  4  N.  Y.  Supp.  614.  In  Kinnesota  and  Tezai,  it  is  held  that 

^  Wilkins  v.  Litchfield,  69  Iowa,  465,  in  such  case  the  mechanic  is  entitled  to 

29  N.  W.  Rep.  447.  his  lien,  and  that  the  purchaser  who  has 

3  Maine :  Conner  v.  Lewis,  16  Me.  268 ;  finally  received  the  title  is  estopped  to  deoy 

Johnson  v.  Pike,  35  Me.  291.    Wisconsin :  the  title  and  ownership.    Colmaa  v.  Good- 

Lauer  r.  Bandow,  43  Wis.  556 ;  Liesmann  now,  36  Minn.  9, 29  N.  W.  Rep.  338 ;  Boyd 

V.  Lovely,  45  Wis.  420.    Illinois  :  Proctor  v.  Blake,  42  Minn.  1,  43  N.  W.  Repi  485; 

r.  Tows,  115  111.  138,  3  N.  E.  Rep.  569;  Schultze  v.  Brewing  Company  (Tex.),  21 

Hickox  V.  Greenwood,  94  111.  266.    Hew  S.  W.  Rep.  160. 
Jersey :  Associates  v.  Davison,  29  N.  J.  L. 
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The  same  rule  applies  in  case  of  the  forfeiture  of  the  executory 
contract  for  the  sale  of  the  land  for  the  purchaser's  default,  after 
be  has  entered  into  possession  and  erected  a  bouse  on  the  land. 
A  provision  in  the  contract  that  all  improvements  which  the  pur- 
chaser might  make  should  become  the  property  of  the  vendor 
adds  nothing  to  the  legal  effect  of  the  contract  of  purchase.^  But 
if,  after  a  purchaser  has  made  improvements  for  which  a  lien 
has  attached  upon  his  equitable  interest,  he  makes  a  settlement 
with  the  vendor  by  which  the  contract  for  purchase  is  cancelled 
and  the  vendor  enters  into  possession,  knowing  at  the  time  of 
settlement  that  the  improvements  had  been  made,  the  mechanic 
is  entitled  to  enforce  his  lien  upon  the  equitable  interest  that  the 
purchaser  had  when  his  lien  attached.^ 

So  far  as  the  interest  of  purchaser  goes,  he  is  an  owner  within 
the  meaning  of  the  mechanic's  lien  laws.®  The  lien  extends  to 
the  whole  interest  of  such  equitable  owner,  whatever  it  may  be.^ 

If,  by  agreement  between  the  vendor  and  vendee,  the  latter  sur- 
renders his  equitable  interest,  and  the  vendor  undertakes  to  pay 
the  lien  claim,  there  being  no  equitable  consideration  requiring  the 
court  to  treat  the  vendor^s  interest  as  still  outstanding,  it  will 
be  regarded  as  merged  in  the  legal  estate,  and  the  lien  will  be 
enforced  against  the  whole  estate.^ 

1249.  Where  an  owner  of  land  gives  a  bond  or  oontract 
for  a  deed  to  the  purchaser,  who  procures  a  building  to  be 
erected  thereon,  the  lien  of  the  mechanic  attaches  upon  the  pur- 
chaser's interest  only,  and  the  vendor  cannot  be  required  to  part 
with  his  title  until  he  receives  full  payment  of  the  purchase- 
money.  If  a  mechanic's  lien  is  established  in  such  case,  a  sale 
of  the  property  may  be  ordered,  subject  to  the  rights  of  the 
vendor,  and  out  of  the  proceeds  the  mechanic  should  first  be 
paid,  and  then  the  amount  due  any  subsequent  incumbrancer, 
and  the  balance,  if  any,  to  the  equitable  owner.  The  vendor's 
title  and  interest  remain  undisturbed.^ 

The  case  is  similar  where  the  vendor  has  left  a  deed  as  an 

^  Wheaton  v.  Berg  (Minn.),  52  N.  W.  ^  Boyd  v.  Blake,  42  MinD.  1,  43  N.  W. 

Rep.  926 ;  McGinDW  r.  Parrington,  43  Rep.  4S5. 

Conn.  143.  «  Hickox  v.  Greenwood,  94  111.  266 ; 

^  Kerriek  v.  Roggles,  78  Wis.  274,  47  Eidd  v.  Wilson,  23  Iowa,  464.    See  No- 

K.  W.  Rep.  437.  lander  v.  Bams  (Minn.),  50  N.  W.  Rep. 

*  Stockwell  V.  Carpenter,  27  Iowa,  119.  1016. 

*  Monroe  v.  West,  12  Iowa,  119, 79  Am.  ^., 
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escrow  to  be  delivered  to  the  purchaser  upon  payment  of  a  note 
for  the  purchase  -  money.  The  purchaser  in  such  case  bailt  a 
house  on  the  land,  but,  being  unable  to  pay  the  note  for  the 
purchase-money,  by  arrangement  had  the  deed  left  in  escrow  sor- 
rendered,  and  procured  another  to  pay  the  purchase-money  and 
receive  from  the  vendor  a  deed  of  the  land,  the  person  taking  the 
deed  giving  to  the  equitable  owner  an  instrument  agreeing  to 
reconvey  to  the  latter  upon  payment  of  the  amount  advanced  for 
him.  It  was  held  that  the  holder  of  the  title  under  such  deed 
occupied  the  position  of  the  vendor,  and  could  not  be  required  hy 
one  having  a  mechanic's  lien  upon  the  house  to  part  with  his  title 
until  he  received  payment  of  the  purchase-money  he  had  ad?anced 
for  the  land.^ 

If  one  who  has  contracted  to  purchase  land  fails  to  pay  the  par- 
chase-money  and  to  become  entitled  to  a  conveyance,  the  liens  of 
mechanics  which  have  attached  to  the  property  in  the  mean  time 
attached  to  his  interest  only,  but  the  court  may  order  a  sale  of  the 
land  and  improvements  to  satisfy  the  liens  after  payment  from 
the  proceeds  of  the  amount  due  on  the  contract  of  purchase.^ 

1260.  Under  a  statute  which  allows  a  lien  upon  the  build- 
ing alone,  a  person  in  possession  under  a  contract  to  purchase 
may  be  considered  the  owner  ;  and  if  the  contract  to  purchase  is 
not  carried  out,  a  lien  against  the  building  alone  may  be  estab- 
lished, and  this  may  be  sold  with  a  right  of  removal.^  Thus, 
under  the  statute  of  lowa^  giving  a  lien  upon  the  building  sepsr 
rate  from  the  land,  it  is  held  that  a  right  to  a  lien  upon  the  build- 
ing or  other  improvement  may  be  created  by  a  contract  made  by 
a  trespasser,  without  any  contract  or  consent  on  the  part  of  the 
owner  of  the  fee.** 

1261.  Consent  of  owner .^  —  There  is  a  broad  distinction  be- 

1  Ruprgles  V.  Blank,  15  Bradw.  436.  273 ;  RoUin  v.  Cross,  45  N.  Y.  766,  770; 

2  Irish  i;.  Lundin,  28  Neb.  84, 44  N.  W.  Ottiwell  v.  Mnxlow,  6  N.  Y.  Sopp.  518.  In 
Rep.  80.  the  latter  case  it  was  said  that  " '  conseDt' 

'  Jodd  V.  Duncan,  9   Mo.  App.  417.  implies  a  degree  of  saperiority;  at  least, 

Otherwise  in  Blinols.    Hickox  v.  Green-  the  power  of  prerenting.    It  implies,  not 

wood,  94  111.  266.  merdj  that  the  person  accedes  to,  hot  an- 

*  See  R.  Code  1 880,  §§  2130,  2136.  thorizes  an  act."  In  some  cases  it  has  been 
B  Lane  v.  Snow,  66  Iowa,  544,  24  N.  W.  said  that  consent  may  be  implied  from 

Rep.  35.  knowledge.     Hnsted  r.  Mathea,  77  N.  T. 

*  "  Consent "  has  in  several  cases  been  388,  390.  Even  silence  may  under  some 
treated  as  equivalent  to  "  permission  "  by  circumstances  be  deemed  consent.  Nellis 
the  owner.    Miller  v.  Mead,  6  N.  Y.  Supp.  v.  Bellinger,  6  Hnn,  560. 
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tween  statutes  which  provide  for  a  Hen  for  work  performed  or 
materials  furnished,  by  virtue  of  the  contract  of  the  owner  or  his 
agent,  and  those  which  provide  for  a  lien  for  work  and  materials 
furnished  with  the  consent  of  the  owner.^  Under  the  former,  no 
lien  can  be  sustained  unless  a  contract  of  the  owner,  express  or 
implied,  is  proved;^  while  under  the  latter  a  lien  may  be  sus- 
tained when  the  owner^s  consent  can  be  implied  from  his  acts  or 
declarations,  or  from  the  circumstances  attending  the  transaction.' 
In  such  case  it  is  not  necessary  to  show  that  the  acts  of  the  me- 
chanic or  lien  claimant  should  have  been  in  any  way  induced  by 
the  consent  of  the  owner.^ 

1252.  Any  workman  who  has  performed  labor  in  the  ereo- 
tion  of  a  house  with  the  consent  of  the  owner,  is  entitled  to  a 
lien  under  statutes  by  which  the  owner's  estate  is  bound  for  im- 
provements made  with  his  consent,  as  well  as  by  his  contract. 
Such  consent  may  be  necessarily  implied  from  the  contract  under 
which  the  house  is  built.  Where  the  contract  of  the  owner  with 
a  builder  necessarily  empowers  the  builder  to  employ  any  neces- 
sary workman  in  the  execution  of  the  contract,  that  workman  is 
entitled  to  a  lien  for  his  labor ;  for  instance,  a  plasterer  employed 
by  such  builder  is  entitled  to  a  lien  for  his  labor.^  Laborers 
employed  by  the  committee  of  a  school  district  to  repair  a  school- 
house,  under  a  vote  passed  at  a  meeting  of  the  inhabitants  of  the 
school  district,  may  enforce  a  lien  for  their  work,  although  by  the 
terms  of  the  contract  the  committee  were  personally  responsible 
for  the  labor.  The  consent  of  the  school  district,  or  the  owners 
of  the  land,  is  implied.^ 

1262  a.  Where  a  contraot  between  the  owner  of  land  and 
a  builder  provides  that  the  former  will  advance  money  to  the 
latter,  to  be  spent  in  erecting  houses  upon  such  land,  and  that 
the  owner  will  convey  the  land  to  the  builder,  or  to  any  one  whom 
he  should  designate,  for  a  certain  price  per  foot  and  the  amount 

1  King  p.  Smith,  42  Minn.  286,  44  N.  *  Nellis  v.  fielliDp:er,  6  Hud,  560. 

W.  Rep.  €5.  6  Parker  v.  Bell,  7  Grny,  429 ;  Weeks 

'  Jones  V.  Walker,  63  N.  Y.  612;  Zie-  v.  Walcott,  15  Gray,  54;  Dewing  v.  Con- 

gler  9.  Galvin,  45  Han,  44.  gregational  Society,  13  Gray,  414 ;  Beatty 

«  Otis  V.  Dodd,  90  N.  Y.  336,  24  Hun,  v.  Parker,  141  Mass.  523,  6  N.  E.  Rep. 

538;  Burkitt  p.   Harper,  79  N.   Y.  273,  754;   Moore  v.   Erickson  (Mass.),  32  N. 

affirming  14  Han,  581 ;  Hasted  v.Mathes,  E.  Kep.  1031 ;    Paine  v,  Tillinghast,  52 

77  N.  Y.  388 ;  Kollin  v.  Cross,  45  N.  Y.  Conn.  532.    See,  however,  in  South  Car- 

766;  Hallahan  v.  Herbert,  4  Daly,  209;  olina.  Gray  v.  Walker,  16  S.  C.  143. 

Kellis  V.  Bellinger,  6  Han,  560.  ^  Morse  v.  School  District,  3  Allen,  307. 
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of  the  advances,  with  interest,  and  that  the  bailder  will  erect  the 
houses  and  purchase  the  land,  on  these  terms,  within  a  certain 
time,  the  land  is  subject  to  a  lien  in  favor  of  one  who  performs 
labor  in  erecting  the  houses  in  the  employment  of  a  sub-con- 
tractor ;  for  the  labor  in  such  case  is  performed  with  the  consent 
of  the  owner.^  It  must  be  inferred  that  the  owner  authorized  the 
purchaser  to  employ  workmen,  and  to  make  contracts  necessary  for 
building  the  houses ;  and  therefore  the  work  would  be  performed 
on  his  estate  with  his  consent.  And  so,  if  a  vendor  advances 
money  to  his  vendee,  and  agrees  to  convey  the  land  as  soon  as  the 
foundations  of  a  house  shall  be  constructed,  and  take  a  mortgage 
for  the  land  and  advances,  the  vendee  has  authority,  before  the 
delivery  of  the  deed,  to  create  liens  for  labor  and  materials  used 
therefor.^ 

An  agreement  by  the  owner  of  land  to  convey  it  to  a  pur- 
chaser, who  should  first  erect  a  house  upon  the  land  within  a 
specified  time,  and  should  pay  all  claims  against  it  so  that  there 
should  be  no  liens  upon  the  premises,  .whereupon  the  owner 
would  convey  the  land,  and  the  purchaser  would  give  back  a 
mortgage  for  the  value  of  the  land,  shows  the  consent  of  the 
owner  to  the  erection  of  the  house,  and  renders  the  property  sub- 
ject to  lien.* 

Where  a  contract  of  sale  contains  a  stipulation  that  the  vendee 
shall  expend  a  certain  sum  in  building  on  the  land,  the  deed 
to  be  delivered  on  payment  of  the  purchase-money,  the  vendor 
thereby  consents  to  the  erection  of  buildings  before  the  deed  is 
delivered.* 

1253.  In  general,  it  may  be  scdd  that  the  owner's  oonsent 

1  Hilton    V.   Merrill,   106    Man.  538;  Deaiiien,  23  N.J.  £q.  369;  AatociAtes  v. 

Smith  r.  Norris,  120  Mass.  58 ;  Worthen  DaTison,  29  N.  J.  L.  415. 

V.  CleaveUnd,  129  Mass.  570 ;  Hackett  t^.  >  Carew  t;.  Stubbv,  155  Mass.  549,  30 

Badeaa,  63  N.  Y.476 ;  Dickerson  v.  Mech-  N.  £.  Rep.  219.    See,  alao,  EUenwood  r. 

ling,  30  Neb.  718,  45  N.  W.  Rep.  1123  ;  Bargess,  144  Mass.  534, 11  N.  £.  Rep.  755. 

Henderson  v.  Connollv,  123  111.  98,  14  N.  '  Mnlrey  v.  Barrow,   11   Allen,  158; 

£.  Rep.  1 ;  Hill  v.  Gill,  40  Minn.  1,  42  N.  Gates  v.  Whitcomb,  4  Hun,  137. 

W.  Rep.  294 ;  Schmniz  p.  Mead,  125  N.  T.  *  McCne  v.  Whitwell,  156  Maaa.  205,  SO 

188,  26  N.  £.  Rep.  251,  affirming  4  N.  Y.  N.  £.  Rep.  1134.    The  case  of  Hajee  r. 

Snpp.  614;  Miller  v.  Mead,  3  N.  Y.  Supp.  Feasenden,  106  Mass.  228,  differs  in  the 

784,  6  N.  Y.  Snpp.  273.    See,  however,  fact  that  the  contract  for  the  sale  of  the 

Macintosh  r.  Thurston,  25  N.  J.  £q.  242.  land  did  not  authorize  the  erection  of  a 

In  Hew  Jersey  a  written  consent  ia  neces-  building,  or  the  creation  of  any  incnm- 

sary  to  bind  the  owner.    Strong  v.  Van  brance  on  the  property,  before  the  con- 

sammation  of  the  sale  by  delireiy  of  the 
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oannot  be  implied  ttom,  his  knowledge  that  improyements  are 
in  process  of  construction  which  \?oald  give  rise  to  a  lien  if  they 
were  made  with  his  authority  or  consent.^  Knowledge  on  the 
part  of  the  owner  that  another,  without  authority,  has  made  a 
contract  for  the  erection  of  a  building,  and  that  under  such  con- 
tract the  building  is  approaching  completion,  is  not  sufficient  to 
bind  the  owner  or  his  property.  Thus,  if  a  husband,  on  his  own 
responsibility,  contracts  for  the  building  of  a  house  upon  his  wife's 
estate,  her  mere  silence  or  failure  to  dissent  from  the  contract 
does  not  make  the  contract  binding  upon  her.^ 

Mere  knowledge  of  the  owner  that  a  laborer  is  working  upon 
the  building  does  not  amount  to  a  consent  which  entitles  the 
laborer  to  a  lien.^  Consent  within  the  meaning  of  the  statute 
is  held  to  mean  something  more  than  acquiescence.  It  implies 
an  agreement  to  that  which  could  not  exist  without  such  con- 
fient.^ 

1254.  But  consent  may  be  implied  from  knowledge  und^ 
some  ciroumstanoes.  The  owner*s  consent  to  the  erection  of  a 
building  upon  his  land  may  be  implied  from  his  knowledge  of  its 
construction  taken  in  connection  with  his  acts  and  purposes.^ 
Thus,  the  fact  that  the  owner  of  land  has  given  a  bond  for  a  deed, 
and  has  pat  the  purchaser  in  possession,  knowing  that  he  intended 
to  build,  and  knowing  afterwards  that  the  purchaser's  contractor 
was  engaged  in  the  work  of  building,  is  evidence  for  the  jury  to 
show  consent  on  the  part  of  the  owner,  and  the  weight  of  such 
eyidence  is  for  the  jury  to  determine.^  If  the  owner  afterwards 
consents  that  the  contractor  may  build,  the  inference  is  that 
he  consents  that  he  shall  build  in  accordance  with  his  contract 
with  the  purchaser.  The  contract  being  an  entire  contract,  the 
consent  covers  the  work  performed  before  the  consent  was  given, 

^  Bliu  V.  Patten,  5  R.  L  376,  380 ;  Mc-  ^  Davis  v.  Hamphiej,  112  Mass.  309  ; 

Cart/  V.  Carter,  49  HI.  53,  95  Am.  Dec.  Wheaton  v.  Trimble,  145  Mass.  345,  5  N. 

572;  People's  SaT.  Asso.  r.  Spears,  115  B.  Rep.  381, 14  N.E.  Rep.  104;  Hilton  o. 

Ind.  297, 17  N.  E.  Rep.  570.  Merrill,  106  Mass.  528 ;  Smith  v.  Morris, 

'  Copeland    v.    Kehoe,  67    Ala.  594  ;  120  Mass.  58  ;  Arnold  v,  Spurr,  ISO  Mass. 

Woodward  v.  McLann,  100  Ind.  586.  347 ;  Allen  v.  Sales,  56  Mo.  28 ;  Wheeler 

*  Gray  9.  Walker,  16  S.  C.  143.  v.  Scofield,  6  Hun,  655 ;  Kealey  v.  Murray, 

*  Geddea  v,  Bowden,  19  S.  C.  1  ;  Mar-  15  N.  Y.  Supp.  403  ;  Huated  v,  Mathes,  77 
ray  9.  Earle,  13  8.  C.  87.  N.  Y.  388 ;  Nellis  v,  Bellinger,  6  Han,  560 ; 

*  OtttweU  V.  Muxlow,  6  N.  Y.  Supp.  Paine  v.  Tillinghast,  52  Conn.  532 ;  Bray 
518.  V.  Smith  (Iowa),  54  N.  W.  Rep.  2S2. 
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as  well  as  that  which  was  afterwards  done  in  compliance  with  the 
contract.^ 

A  contract  of  sale  gave  the  purchaser  no  right  to  enter  on  the 
land,  but  he,  without  such  authority,  commenced  excayating  for 
the  purpose  of  building.  The  owner,  on  becoming  aware  of  the 
work,  directed  that  it  be  stopped ;  but  it  was  afterwards  resumed, 
and  foundation  walls  constructed,  although  it  did  not  appear  that 
this  was  known  to  the  owner.  The  purchaser  was  finally  ejected 
for  failure  to  make  payments  required  by  the  contract.  It  was 
held  that  these  facts  would  not  sustain  an  inference  of  consent  to 
the  doing  of  the  work.^ 

1266.  By  statute  in  some  States,  consent  may  be  implied 
from  knowledge.  These  statutory  provisions  subject  the  inter- 
est of  the  owner  to  lien  claims,  notwithstanding  the  labor  and 
materials  have  not  been  furnished  at  his  instance,  if,  knowing  that 
the  construction,  alteration,  or  repair  is  being  made,  or  is  con- 
templated, he  fails  to  give  notice  that  he  will  not  be  respon- 
sible for  the  same.' 

Under  such  a  provision  the  interest  of  a  lessor  may  readily  be 

^  DaviB  V.  Humphrey,  112  Mass.  309.  spicaoas  place  apon  said  land,  or  npoa 

^  Cowen  V.  Paddock  (N.  Y.),  33  N.  £.  the  building  or  other  improvement  dtaated 

Bep.  1.54, 17  N.  T.  Supp.  387.    See,  also,  thereon. 

KoBsi  V.  MacKellar,  13  N.  Y.  Snpp.  827.  Under  this  statute  the  owner's  interest 
'  In  CaUfomia,  §  1192  Code  Civ.  Froc.,  may  be  subjected  to  a  lien,  If,  knowing  of 
Hevada,  6.  S.  1885,  §  3816,  and  Oregon,  improveroents  or  repairs  made  by  his  les- 
Hiirs  Code,  §  3672,  Allen  r.  Rowe,  19  see,  he  fails  to  give  notice  that  he  will  not 
Oreg.  168,  23  Pac.Rep.  901,  it  is  provided  be  responsible  therefor.  Goold  r.  Wise, 
that  every  building  or  other  improvement  18  Nev.  253.  And  so,  if  one  loans  money 
constructed  upon  any  lands  with  the  know-  on  an  incompleted  building  for  the  par- 
ledge  of  the  owner,  or  the  person  having  pose  of  finishing  the  bnilding,  taking  a 
or  claiming  any  interest  therein,  shall  be  mortgage  or  trust  deed  upon  it  as  security , 
held  to  have  been  constructed  at  the  in-  and,  knowing  of  the  continued  itork  upon 
stance  of  such  owner  or  person  having  or  the  building,  allows  it  to  go  on  wtihoat 
claiming  any  interest  therein,  and  the  in-  giving  the  notice  provided,  his  interest  is 
terest  owned  or  claimed  shall  be  subject  subject  to  liens  for  labor  done  and  mate- 
to  any  lien  filed  in  accordance  with  the  rials  furnished  for  the  completion  of  the 
provisions  of  this  statute,  unless  such  building.  Fuqnay  v,  Stickney,  41  Cal. 
owner  or  person  having  or  claiming  an  583. 

interest  therein  shall,  within  three  days  This  provision  does  not  apply  to  nor 

after  he  shall  have  obtained  knowledge  of  affect  the  interest  of  a  prior  mortgagee 

the  construction,  alteration,  or  repair,  or  nnder  a  recorded  mortgage,  and  does  not 

the  intended  construction,  alteration,  or  require  him  to  give  notice  so  as  to  be  pro- 

repair,  give  notice  that  he  will  not  be  re-  tected  from  liability.    Williams  v.  Santa 

sponsible  for  the  same,  by  posting  a  no-  Clara  Mining  Asso.  66  Cal.  193,  5  Bac 

tice  in  writing  to  that  effect  in  some  con-  Rep.  85. 
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charged  with  a  lien  for  construction  or  improvement  of  a  build- 
ing on  the  leased  premises.  Thus,  if  the  lease  in  terms  provides 
that  certain  repairs  shall  be  made  at  the  expense  of  the  lessee, 
and  that  such  repairs  shall  for  the  first  year  be  in  full  satis- 
faction of  the  rent,  this  of  itself  shows  knowledge  on  the  part 
of  the  lessor  of  the  intended  repairs  within  the  meaning  of  the 
statute.^ 

Under  such  a  statute,  evidence  that  the  owner  has  an  agent 
residing  in  the  yicinity  of  the  premises  who  personally  visited 
them,  and  knew  that  work  was  being  done  and  improvements 
made  by  the  lessee,  is  primd  facie  sufficient  to  charge  the  owner 
with  knowledge  of  the  fact,  and  subject  his  interest  as  lessor  to 
liens  for  such  work  and  improvements.^ 

1256.  If  the  owner  of  land  stands  by  and  allows  another 
who  is  in  possession  of  the  land  to  represent  that  he  is  the 
owner,  and  on  the  faith  of  such  representation  obtain  material 
for  the  construction  of  a  house  upon  the  land,  the  owner  will  not 
be  allowed  to  reap  the  benefit  of  the  fraud  he  has  permitted, 
but  his  property  will  be  subjected  to  a  lien  for  the  materials  so 
obtained.'  And  so,  if  the  owner  stands  by  and  induces  a  me- 
chanic or  material-man  to  give  credit  to  another  as  the  owner, 
he  cannot  defeat  the  lien  therefor  by  claiming  ownership.^ 

The  owner  of  a  house  before  its  completion  contracted  to  sell 
it,  and  to  complete  it  like  one  adjoining.  Before  the  contract 
was  carried  ont,  the  purchaser  bought  a  range  and  furnace,  which 
were  delivered  on  the  premises  with  the  knowledge  of  the  owner, 
and  were  set  in  brick  in  the  cellar.  The  vendor  was  bonnd  by 
his  contract  to  provide  a  furnace,  but  that  ordered  by  the  pur- 
chaser was  of  higher  cost  than  that  which  the  vendor  was  to 
provide.  Subsequently  the  purchaser  abandoned  the  contract, 
refused  to  take  the  house,  and  forfeited  a  deposit  he  had  made  on 
entering  upon  the  contract.  It  was  held  that  the  owner,  in  per- 
mitting the  articles  to  be  attached  to  the  house  without  objec- 
tion, made  the  house  answerable  for  the  claim,  and  that  he  was 
estopped  from  disputing  the  lien.^ 

*  Gonld  V.  Wine,  18  Ncv.  253.  *  Higgins  r.  Ferguson,  14  111.  269 ;  Don- 

*  Gould  V.  Wise,  18  Nev.  253.  aldson  v.  Holmes,  23  III.  85. 

*  Buckstaff  V.  Dunbar,  15  Neb.  114,  17  *  Weber  v.  Weatherbj,  34  Md.   656. 
N.  W.  Rep.  345 ;  Weber  v.  Weatherby,  34  And  see  Blake  v.  Pitcher,  46  Md.  453. 
Md.  656;   Mellor  v.  Valentine,  3  Colo. 

255. 
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The  owner  may  hj  his  acquiescence  in  the  improvements  made 
by  another  on  his  lands,^  or  by  his  ratiBcation  of  the  acts  of  an- 
other, subject  his  interest  in  the  land  to  a  lien.^ 

1267.  In  general  the  lien  attaches  to  the  interoBt,  what- 
ever it  may  be,  of  the  person  who  causes  labor  or  materials 
to  be  used  in  the  erection  or  repair  of  a  building  or  other  struc- 
ture, though 'this  be  only  an  equitable  interest.^  Such  interest 
may  be  an  undivided  interest  in  common,  a  life  estate  or  a  lesser 
estate,  or  a  mere  right  of  possession.^  There  may  be  a  decree  of 
sale  of  the  interest  of  one  who  has  merely  a  contract  of  purchase. 
Thus,  if  a  building  is  erected  by  one  who  is  in  possession  of  land 
under  a  contract  of  purchase,  the  title  remaining  in  the  vendor 
for  the  security  of  the  purchase-money,  a  decree  may  be  made 
for  the  sale  of  the  property  to  satisfy  the  lien,  with  a  provision 
that  the  purchase-money  due  the  vendor  should  first  be  paid  oat 
of  the  proceeds  of  the  sale.^ 

The  lien  attaches  to  a  leasehold  interest ;  ^  to  an  estate  for  life 

^  Burdick  v.  Moulton,  53  Iowa,  761,  6  upon  which  the   improvements   contem- 

N.  W.  Rep.  48  ;   McCartj  v.  Carter,  49  plated  by  this  act  are  made,  indading  the 

III.  63,  95  Am.  Dec.  572.  interest  held  bj  sacb  person  under  oon- 

^  Bardick  v.  Monlton,  53  Iowa,  761.  tracts  of  purchase,  whether  in  writing  or 

9  Illinois:  Paulsen  v,  Manske,  126  III.  otherwise;  and  bills  in  chancery  may  be 
72, 18  N.  E.  Rep.  275;  Chisholm  v.  Wil-  filed  in  the  proper  county  to  aid  and  en- 
Hams,  128  111.  115,  21  N.  E.  Rep.  215;  force  all  levies  upon  such  equitable  inter- 
Tracy  V.  Rogers,  69  111.  662 ;  Steigleman  p.  ests.  Pnb.  Acts  1887,  No.  270,  S  I^  See 
McBride,  17  111.  300 ;  Judson  v.  Stephens,  Wagar  p.  Briscoe,  38  Mich.  587. 
75  RL  255 ;  Hickox  i;.  Greenwood,  94  Rl.  Xiasoiirl :  Fleitz  v.  Vickery,  3  Ma  App. 
266.  592 ;  O'Brien  t*.  Hanson,  9  Mo.  App.  545. 

Indiaaa:  Wilkerson  v.  Rust,  57  Ind.        Now  York:  Ombony  v.  Jones,  19  N.  T. 

172;  Littlejohn  v.  Millirons,  7  Ind.  125.  234 ;  RoUin  v.  Cross,  45  N.  Y.  766,  768; 

Iowa:  Smith  v,  Moore,  26  Iowa,  392;  Hallahan  v.  Herbert,  11  Abb.  Pr.  N.  S. 

Redman  v.  Williamson,  2  Iowa,  488 ;  Mon-  326 ;  Hobby  v.  Day,  3  N.  Y.  Snpp.  900. 
roe  V.  West,  12  Iowa,  119,  79  Am.  Dec        Ohio:  Dutro  v.  Wilson,  4  Ohio  St.  101; 

524 ;  Clark  v.  Parker,  58  Iowa.  509,  42  N.  Choteau  v.  Thompson,  2  Ohio  St  114. 
W.  Rep.  553 ;  Conrad  t;.  Starr,  50  Iowa,       PeuisylTania :  Wearer  v.  Sbeeler,  118 

470;    Stockwell  v.  Carpenter,  27  Iowa,  Pa.  St.  634, 12  AtL  Rep.  558;  Pmtiinan 

119.  V.  Bushong,  S3  Pa.  St.  526;  Keller  v, 

Kansas  :     Jarvis  -  Conklin     Mortgage  Denmead,  68  Pa.  St.  449. 
Trust  Co.  V.  Sutton,  46  Kans.   166,  26        Other  States :  Atkins  v.  Litte,  17  Minn. 

Pac.  Rep.  406  ;  Seitz  i;.  Union  Pacific  Ry.  342 ;  Worden  v.  Hammond,  37  Cal.  61. 
Co.  16  Kans.  133.  «  Paulsen  v.  Manske,  126  111.  72, 18  N. 

'  Michigan  :  For  all  the  purposes  of  this  E.  Rep.  275. 
act,  the  words  "  owner,  part  owner,  or  les-        ^  Bremen  v.  Foreman,  1  Ariz.  413. 
see,"  shall  be  construed  to  include  all  the        ^  Choteau  v.  Thompson,  2  Ohio  St 

interest,  either  legal  or  equitable,  which  114;  Gaule  v.  Bilyean,25  Pa.  St  521,  1 

such  person  may  have  in  the  real  estate  Phila.  466;  Rush  v.  Fisher,  8  Phila.44; 

OTQ  Judson  V,  Stephens,  75  111.  255. 
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or  in  remainder ;  to  a  tenancy  by  the  curtesy ;  ^  to  a  preemption 
right ;^  to  a  right  under  a  contract  of  purchase;'  to  the  interest 
of  a  tenant  in  common,^  or  of  a  joint  owner.^ 

But  an  inchoate  right  of  dower  is  not  an  interest  which  a  wife 
can  charge  with  a  lien  under  her  contract.  But  a  dower  estate 
which  has  been  assigned  or  set  off  to  a  widow  is  subject  to  a  lien 
under  her  contracts.^ 

The  lien  will  attach  to  the  title  and  interest  of  the  person  by 
whom  the  building  is  erected,  and  to  that  alone,  though  his  title 
be  only  an  equitable  one,  unless  the  contract  or  consent  of  the 
owner  of  the  fee  be  also  shown.  But  if  the  person  against  whom 
tlie  lien  is  filed,  although  the  holder  of  the  legal  title,  is  but  a 
mere  depositary  of  it  for  the  benefit  of  the  person  on  whose  order 
the  materials  are  furnished,  and  to  whose  account  they  are 
charged,  the  property  will  be  bound  by  the  lien  filedJ 

One  who  has  entered  into  an  agreement  to  purchase  land,  and 
procured  the  building  of  a  house  thereon,  cannot  divest  the  me- 
chanic's lien  by  surrendering  the  agreement  to  purchase,  and 
allowing  his  wife  to  take  a  new  agreement  from  his  vendor.^ 

1258.  But  the  contracting  party  must  have  some  estate 
or  interest  in  the  land  on  which  the  building  or  structure 
stands,  unless  the  statute  expressly  gives  a  lien  upon  the  build- 
ing separate  from  the  land.^    Even  a  statute  which  in  some  of 

^  Fitch  9.  Baker,  25  Conn.  563 ;  Batler  and  the  balance  on  time,  and  the  contracts 

V.  Riven,  4  B.  I.  38 ;  McCartj  v.  Carter,  of  sale  to  be  in  writing,  and  forwarded  to 

49  IlL  53,  95  Am.  Dec  572.  the  owner  for  approval,  and  were  not  to 

*  Tonej  V,  Saonders,  5  IIL  527 ;  Paal-  be  effective  until  payment  was  made  and 
ten  9.  Manske,  126  111.  72, 18  N.  E.  Rep.  the  contracts  so  approved.  Certain  biftld- 
275.     .  era  inquired  of  the  agent  the  price  of  a 

*  Stoekwell  v.  Carpenter,  27  Iowa,  119;  lot,  and  stated  that  they  would  take  it, 
Cliicago  Lumber  Co*,  v.  Osbom,  40  Kans.  but,  though  acquainted  with  the  terms  and 
168, 19  Pac.  Rep.  656.  conditions  of  sale,  they  never  made  anj 

*  Keller  v.  Den  mead,  68  Pa.  St  449.  payment,  nor  entered  into  a  written  con- 

*  HiUbom  v,  0'Barr,l9  Ga.  591.  tract  of  purchase.    Under  an  agreement 

*  Eraul  V.  Knllok,  3  Kans.  499,  500.         with  the  builders,  a  firm  of  contractora 
^  Weaver  v.  Sheeler,  124  Pa.  St.  473, 17    famished  material  for  a  building  on  the 

Ad.  Bep.  17, 118  Pa.  St.  634, 12  AtL  Rep.  lot,  without  the  knowledge  or  consent  of 

&68.  the  owners.    It  was  held  that  the  buildera 

'  WiDgert  V,  Stone,  142  Pa.  St.  258,  21  had  no  interest  or  estate  in  the  lot,  and 

Atl  Rep.  813.  could  not  create  a  lien  on  the  lot  or  build- 

'  Tracy  v,  Rogers,  69  111.  662.  ing  for  the  labor  and  material  furnished 

The  agent  of  a  land  company  had  au-  by  the  contractors.     Huff  v.  Jolly,  41 

tbority  to  negotiate  the  sale  of  town  lou  Kans.  537,  21  Pac  Rep.  646. 

St  a  certain  price,  part  to  be  paid  in  cash 
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its  provisions  gives  countenance  to  the  idea  that  a  lien  may  be 
claimed  upon  the  building  though  there  can  be   none  upon  the 
land,  will  not  be  held  to  have  this  effect  without   express  pro- 
visions giving  such  a  lien,  and  providing  for  enforcement  of  the 
lien  by  a  sale  and  removal  of  the  building.     "  The  statute  must 
be  deemed  to  have  been  enacted  in  view  of  the  elementary  prin- 
ciple of  the  law,  that  the  building  is  attached  to  the  land  as  an 
incident  and  passes  with  it,  and  that  the  owner  is  the  owner  of 
the  building.     So  fundamental  and  vital  a  principle  pervading 
the  law  of  real  estate  should   not  be  deemed  to  be  overturned 
except  by  clear  and  explicit  language."  ^     It  was  accordingly  held 
in  this  case  that  a  lumber  dealer,  who  had  furnished  lumber  for  a 
building  to  one  who  had  no  estate  in  the  land  upon  which  the 
building  was  erected,  had  no  lien  on  either  the  building  or  the 
land.      ^^  Not  on  the  land,  because  the   builder  had  no  interest 
whatever  in  it ;  and  not  on  the  building,  because  the  lien  on  the 
building  was  by  virtue  of  the  increased  value  the  building  gave 
to  the  land  in  the  hands  of  the  owner.     It  was  not  until  the  lum- 
ber ceased  to  be  personal  property,  and  had  put  its  value  in  the 
land,  that  the  lien  attached  to  either."  ^ 

^  Babbitt  v.  Condon,  27  N.  J.  L.  154,  the  hands  of  the  owner  of  the  fee  only.  But 

per  Green,  C.  J.  it  was  found  hard  to  make  the  owner  of 

^  Coddington  v.  Dry  Dock  Co.  31  N.  J.  the  fee  liable  for  debts  contracted  bj  the 
L.  477,  481,  per  Vredenburgh,  J.    The  tenants  for  years  or  for  life,  or  otherwise, 
learned  judge  further  said:  "These  prin-  and  the  law  was  early  modified  in  Penn- 
ciples  will  be  found  illustrated  by  a  refer-  aylrania.    It  remained  in  oar  State  in  its 
ence  to  the  history  of  the  lien  laws.    The  original  form,  being  only  extended  in  tern- 
first  act  upon  the  subject  I  can  find  was  torial  area,  until  1853,  when  the  legislature 
pass'ed  in  Pennsylvania  in  1803,  and  was  reviewed  the  whole  matter,  and  followed 
confined  in  its  operation  to  the  city  of  pretty  much  in  the  wake  of  Pennaylva- 
Philadelphia,  and    provided   that   every  nia  improvements,  bnt  gave  ns  a  more 
dwelling-house  or  other  building,  and  the  perfect  system  than  tfiat  of  Pennsylvania, 
lot  on  which  it  stands,  should  be  liable  for  except  that  there  they  proceed  by  eqnita- 
the  debts  contracted  by  its    owner  for  ble  forms.    But  our  legislature  of  1853 
work  and  materials  furnished.      It  was  introduced  this  great  improvement  upon 
because  of  the  increased  value  of  the  land  our  old  law.      Preserving  the  principle 
in  the  hands  of  the  owner,  by  reason  of  that  the  land  should  be  liable  to  the  lien, 
the  building,  that  the  lien  was  given,  and  on  account  of  the  increased  value  given  to 
this  is  the  principle  that  runs  through  all  it  by  the  building,  it  yet  subjects  to  the 
the  lien  laws  since  passed,  whether  in  lien  only  the  estate  the  owner  of  the  build- 
Pennsylvania  or  elsewhere.    Our  act  was  ing  had  in  the  land.    It  does  not  subject 
passed  in  1835,  and  was  the  same  in  effect  estates  of   any  other  owner  without  bis 
as  that  of  Pennsylvania,  and,  like  it,  ap-  written  consent,  and  thus  does  eqnitj  all 
plied  only  to  particular  places,  and  it  so  around;  but  BtiU  preser^-ee the  first  prinei- 
continued,  making  the  lien  on  the  land  in  pie  of  the  lien  law,  to  subject  to  its  provi- 
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A  lien  may  be  created  by  a  contract  made  by  seyeral  persons 
for  labor  and  material  for  a  building  to  be  erected  on  the  land  of 
one  of  tbem.^ 

1269.  Whether  the  lien  attaches  to  a  title  eubsequently 
acquired,  or  only  to  the  title  the  owner  bad  when  the  lien  first 
came  into  existence,  is  a  point  upon  which  the  cases  are  not 
altogether  in  accord.  This  is  for  the  most  part  if  not  wholly 
by  reason  of  the  different  terms  of  the  statutes  under  which  the 
cases  have  arisen.  Under  some  statutes  the  lien  attaches  only  to 
such  title  as  the  owner  had  at  the  time  the  lien  attached.  Where, 
under  such  a  statute,  a  lien  attaches  from  the  commencement  of 
a  building,  or  from  the  time  of  the  commencement  of  the  work 
or  of  the  furnishing  of  the  materials  for  which  a  lien  is  claimed, 
the  lien  attaches  to  such  title  only  as  the  person  who  contracted 
for  such  work  or  materials  had  at  the  time  the  lien  attached.^ 
If  at  that  time  he  had  an  equitable  title,  such  as  one  has  who 
has  a  contract  to  purchase  the  land,  then  only  his  equitable  in- 
terest is  subject  to  the  lien ;  but  if  at  that  time  he  has  only  a 
vague  verbal  understanding  with  the  owner  for  the  purchase  of 
the  land,  he  has  not  even  an  equitable  title ;  and  though  he  ac- 
quires title  by  a  conveyance  from  the  owner  before  the  filing  of 
the  lien,  the  lien  will  not  attach  to  this  subsequently  acquired 
title.  In  such  case  there  is  no  interest  or  title  to  which  the  lien 
can  attach. 

Where  the  lien  is  created  by  the  execution  and  delivery  of  the 
contract,  as  in  Massachusetts,  it  is  held  that  if  the  person  con- 
tracting for  labor  and  materials  had  no  estate  or  interest  in  the 
land  at  that  time,  he  can  confer  no  right  of  lien  under  such  con- 
tract, although  before  the  contract  is  recorded,  or  the  labor  and 
materials  are  furnished,  he  acquires  the  legal  title  to  the  land.^ 

sions  the  estate  of  the  owner  of  the  bailding  to  his  use,  without  compensation,  the  toil 
in  the  land,  whether  he  is  owner  of  the  land  and  capital  of  others.'* 
in  fee,  for  life  or  for  jrears,  on  account  of  ^  Van  Court  v,  Bnshnell,  21  111.  624 ; 
the  increased  value,  real  or  supposed,  given  Roach  v.  Chapin,  27  111.  194, 196 ;  Mellor 
to  it  by  the  building.  Many  of  the  other  v,  Valentine,  3  Colo.  255  ;  Smith  v,  John- 
States  have  followed  more  or  less  closely  son,  2  MncAr.  481. 

in  the  wake  of  Pennsylyania,  but  all  pro-  ^  Sisson  v,  Holcomb,  58  Mich.  634,  26 

ceeding  upon  this  fundamental  idea,  viz.,  N.  W.  Rep.  155.    See  Weaver  v,  Sheeler, 

to  hold  a  lien  on  the  estate  of  the  owner  118  Pa.  St.  634,  12  Atl.  Rep.  558,  which, 

of  the  building  in  the  land,  on  account  of  however,  is  not  directly  in  point, 

the  increased  value  given  by  the  building  *  §  1248 ;   Howard  i?.  Vcazie,  3  Gray, 

to  the  land,  and  the  natural  injustice  there  233.    And  see  De  Ronde  v.  Olmsted,  5 

ii  in  the  owner  of  the  land  appropriating  Daly,  398. 
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But  ifc  seems  that  if  the  party  making  the  contract  has  an  inter- 
est in  the  land  at  the  time  of  its  ezecation,  to  which  a  lien  ooald 
attach,  and,  before  the  lien  is  enforced,  his  estate  is  enlarged, 
the  lien  may  attach  to  his  larger  'right  or  interest ;  especially  if 
this  larger  interest  arises  out  of  the  interest  or  estate  he  had  at 
the  time  of  making  the  contract,  and  is  not  a  new  estate  acquired 
by  a  new  title.^ 

A  subsequent  conveyance  under  a  contract  of  purchase  is  not 
an  enlargement  of  any  estate  existing  in  the  vendee.  The  title 
by  the  conveyance  is  a  new  and  independent  title,  and  it  does 
not  inure  to  the  benefit  of  one  whom  the  purchaser  had  employed 
to  labor  or  furnish  materials  before  the  conveyance,  and  while 
the  only  interest  the  purchaser  had  was  under  his  contract.^  If, 
however,  the  labor  is  done  or  the  materials  are  furnished  after 
the  conveyance,  with  the  owner's  consent,  though  the  contract 
was  made  before  the  conveyance,  the  owner's  estate  under  the 
conveyance  is  subject  to  a  lien.^ 

Other  authorities  hold  that  a  mechanic's  lien  upon  an  equitable 
estate  attaches  to  the  subsequently  acquired  legal  estate.^  The 
vendee  having  contracted  for  the  erection  of  a  building  upon 
land  for  the  purchase  of  which  he  held  a  contract,  after  having 
received  the  legal  title,  is  estopped  to  deny  the  title  and  owner- 
ship as  against  persons  who  have  furnished  materials  and  per- 
formed labor  under  his  contract  with  them.^ 

II.  The  Contract  or  Consent  of  a  Married  Woman. 

1260.  The  oontraot  of  a  married  woman  in  respeot  to  her 
separate  estate  binds  herself  and  her  property,  at  least  in 
equity,  and  may  be  the  foundation  of  a  lien.^    Her  power  to 

1  Kirby  v,  Tead,  13  Met  149 ;  Howard  *  Colman  v.  Goodnow,  36  Minn.  9,  S9 

t\  Veazie,  3  Gray,  233,  per  Bigelow,  J.  N.  W.  Rep.  338. 

3  Hayes  v.  Fessenden,  106  Mass.  228.  «  Alabama:  ExparU  Schmidt,  63  Alt. 

8  Corbettv.  Greenlaw,  117  Masa.  167;  252;  Copeland  v.  Kehoe,  67  Ala.  594, 

O'Brien  t;.  Hanson,  9  Mo.  App.  545.  599 ;  Cutdiff  v,  Mc Anally,  88  Ala.  507, 

«  Lyon  t;.  McGaffey,  4  Pa.  St.  126, 45  7  So.  Rep.  331 ;  Wadsworth  r.  Hodge,  88 

Am.  Dec.  675 ;  Hooker  v.  McGlone,  42  Ala.  500,  7  So.  Rep.  194. 

Conn.  95 ;  McGraw  v.  Godfrey,  16  Abb.  Arkamas  :     Hoffman     v,    McFaddea 

Pr.  N.  S.  358;  Rollin  v.  Grow,  45  N.  Y.  (Ark.),  19  S.  W.  Rep.  753. 

766  ;  Hill  r.  GiU,  40  Minn.  441,  42  N.  W.  CoonMtieat :    Hitchcock  v.    Kiel/,  41 

Rep.  294;  Boyd  v,  Blake,  42  Minn.  1,43  Conn.  611;    soBi  under  earlier  itamfeei, 

N.  W.  Rep.  485 ;  §  1348.  Fitch  v.  Baker,  23  Conn.  563. 

lUixioia:  Greenleaf  v.  Boebe, 80 SL 5S0. 
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contracfe  for  repairs  and  improvements  of  her  property  is  insepa- 
rably incident  to  her  right  to  take  and  hold  real  estate  for  her 
own  separate  use,  or  as  her  own  property. 

Her  contract,  like  the  contract  of  any  owner,  may  be  express  or 
implied.  It  may  be  her  personal  contract,  or  her  contract  made 
through  an  agent.  She  may  authorize  her  husband  to  contract 
in  her  behalf ;  or  she  may,  by  her  consent  and  approval  of  her 
husband's  contract,  bind  herself  and  her  property  for  the  pay- 
ment of  any  inebtededness  for  labor  or  materials  expended  upon 
her  lands.^ 

To  the  extent  to  which  a  married  woman  can,  by  her  own  con- 
tract or.  act,  bind  her  separate  estate,  to  that  extent  and  that  only 
can  her  contract  with  a  mechanic  give  rise  to  a  lien.  Under 
statutes  which  provide  that  a  married  woman  cannot  convey  her 
real  estate  except  by  joining  with  her  husband  in  a  formal  deed 
and  being  privily  examined,  she  cannot  by  her  own  contract  give 
rise  to  a  mechanic's  lien  which  would  bind  the  eorptis  of  her 
real  estate,  for  a  lien  may  result  in  a  sale.^ 

IndiiaA:  Vail  v,  Mejer,  71  Ind.  159;  must  be  alleged  in  the  claim,  and  proved 

aee,  onder  earlier  atatntes,  Caldwell  v,  Aa-  on  the  trial,  that  the  work  or  materiala 

buy,  29  Ittd.  451 ;  Lindlej  v.  Croaa,  81  were  neceaaarj   for  the    reaaonable  im- 

Ind.  106, 109,  99  Am.  Dec  610.  provement  or  repair  of  auch  aeparate  es- 

Iowa:  Kidd  v.  Wilaon,  28  Iowa,  464;  Ute,  and  aubstantialljr  that  thej  were  ao 

Greenongb  v,  Wiggington,  2  Greene,  485.  applied,  and  that  the  same  waa  done  and 

Kaneaota:  Carpenter    v.   Leonard,  5  famiahed  by  her  anthoritj  and  consent. 

Minn.  155 ;  Tnttle  v.  Howe,  14   Minn.  Einatein  v.  Jamiaon,  95  Pa.  St.  403,  per 

145, 100  Am.  Dec.  205.  Mercur,  J. ;  Shannon  v.  Sholtz,  87    Fa. 

Waaonxi:  Murphy  v.  Marphy,  15  Mo.  St.  481;  Knhns  v.  Tnmey,  87  Pa.  St. 

App.  600;  Borgwald  p.  Weippert,  49  Ma  497  ;  Forrestor  v,  Preaton,  2  Pitta.  298; 

60;  Tncker  v.  Geat.  46  Mo.  889.  Kelly  v.  McGehee,  137  Pa.  St.  443, 20  Atl. 

Vow  York :  Haaptman  v.  Catlin,  20  N.  Bep.  623 ;  Bevan  v.  Thackara,  148  Pa.  St. 

Y.  247,  Fowler  v.  Seaman,  40  K.  T.  592 ;  182,  22  Atl.  Rep.   878 ;  Bodey  v.  Thack- 

Hosted  V.  Matbea,  77  N.  T.  388 ;  Cash-  ara,  143  Pa.  St.  171,  22  Ad.  Rep.   754 ; 

man  v.  Henry,  75  N.  T.  103, 31  Am.  Rep.  Pepperday'a  Appeal   (Pa.   St),   25  Atl. 

437.  Rep.  568.    Otberwiae  aince  Act  of  June  3, 

Ohio:  Edwarda   p.  Edwarda,  24  Ohio  1887. 

St  402 ;   Machir  v.  Borrongha,  14  Ohio  Bhoda  lalaad  :  Bliss  9.  Patten,  5  R.  L 

St.  519.  376,  380. 

PouajlyaaU :  Finley'a  App.  67  Pa.  St  i  Greenleaf  v.  Beebe,  80  111.  520. 

453;  Barto'a  App.  55  Pa.  St.  886;  Ger-  3  Charleston  Lumber  &  Mannf.  Co.  v, 

mania  Savings  Bank*8  App.  95  Pa.  St.  Brockmyer,  18  W.Va.  586. 

399 ;  Mnnay  v.  Keyea,  35  Pa.  St  884 ;  In  Weat  Virginia,  it  is  held  that  a  mar- 

LippiDcott  V,    Leeda,  77    Pa.    St.    420;  Hed  woman  may  by  a  contract  bind  the 

Kahna  v.  Tnmey,  87  Pa.  St.  497.    To  rente  and  profits  of  her  aeparate  estate 

charge  the  aeparate  property  of  a  married  during  the  continuance  of  her  marriage ; 

woman  with  a  mechanic's  lien  for  work  and  it  follows  that  by  a  contract  with  a 

and  labor  done  or  materiala  furnished,  it  288 


§§  1261, 1262.]    mechanics'  lieks:  contract  ob  consent 

1261.  The  common  law  disability  of  a  married  woman  to 
bind  her  property  by  contract  has  been  quite  generally  removed 
by  legislation  ;  but  in  a  few  States  this  disability  has  not  been 
wholly  removed,  and  in  such  States  her  sole  contract  for  building 
a  bouse  on  her  land  would  be  void,  and  could  not  be  the  basis  of 
a  lien  upon  the  property.^  It  is  uninnportant  whether  the  wife 
or  the  husband  be  the  agent  through  whom  the  contract  is  made; 
or  whether,  indeed,  it  is  made  by  one  or  both  of  them.^ 

1262.  The  land  of  a  married  woman  is  not  subject  to  a  lien 
arisingr  under  the  contract  of  her  husband  without  her  concur- 
rence, and  the  fact  that  she  knew  of  the  work  while  it  was  in 

mechanic  she  xnajr  create  a  lien  which  mechanic's  lien.  O'Mallejr  v,  Congblio, 
will  attach  to  the  rents  and  profits  of  a  3  Tenn.  Ch.  431 ;  Sexton  v.  Alberti,  10 
building  erected  on  her  separate  estate  Lea,  452.  Freeman,  J.,  said :  "  The  lift- 
under  such  contract.  Sach  a  lien  could  bility  of  the  land  to  the  lien  would  seem 
onljr  be  enforced  bj  renting  out  the  prop-  to  be  met  by  the  fact  that,  under  oar  law, 
erty  from  year  to  year  during  the  contin-  she  could  only  dispose  of  or  convey  it  by 
nance  of  the  marriage.  Charleston  Lum-  conveyance  in  connection  with  her  hus- 
her  &  Manuf.  Co.  v.  Brockmyer,  1 8  W.  band,  and  after  privy  examination  before 
Va.  586.  certain  officers,  as  prescribed  by  our  stat- 

^  Alabama :  Copeland  v.  Eehoe,  67  Ala.  utes.  While  a  lien  is  not  a  right  to  land, 
594,  under  a  former  statute.  Otherwise  nor  an  interest  in  land,  as  such,  bat  a 
under  the  present  statute  of  1876,  §3440;  charge  fixed  upon  it  by  the  law  or  con- 
Code  1886,  §  3046 ;  Cutcliff  v,  McAnaliy,  tract,  still  it  would  seem  an  incongrnity 
88  Ala.  507,  7  So.  Rep.  331 ;  Wadsworth  to  hold  that  the  wife  could  thas  indirecdy 
V.  Hodge,  88  Ala.  500,  7  So.  Rep.  194.  contract  for  a  result  by  which  her  land 

Arkansas,  under  former  statutes.    Rog-  might  be  conveyei  or  disposed  of  against 

ers  t;.  Phillips,  8  Ark.  366,  47  Am.  Dec.  her  will,  when  she  could   not  have  done 

727.    But    all    disability  now  removed,  so  directly,  or  except  under   prescribed 

Walker  V.  Jessup,  43  Ark.  163;  Hoffman  forms,   which    have  not  been    complied 

V.  McFadden  (Ark.),  19  S.  W.  Rep.  753.  with.*'    But  a  married   woman  .having 

Fbrida :  The  former   mechanic's  lien  power  to  bind  her  separate  estate  could 

law  did  not  apply  to  married  women  or  charge  it  with  a  mechanic's   lien,  espe- 

their  property.     O'Neil  v,    Percival,  20  cially  for  repairs.    Shacklett  v.  Folk,  4 

Fla.  937,  51  Am.  Rep.  634.  Heisk.  104.    See  present  statutory  prori. 

Kentucky :  Fetter  v.  Wilson,  12  B.  sion,  §  1225. 
Mon.  90.  But  under  the  present  statute  In  Texas,  a  wife  whose  husband  had  left 
a  married  woman  may  incur  a  lien  on  her  and  had  gone  into  a  distant  State,  and 
her  property  by  a  written  contract  with  had  been  absent  two  years,  and  from  whom 
her  husband  for  necessary  repairs.  Marsh  she  was  about  obtaining  a  divorce,  was 
t*.  Alford,  5  Bush,  392.  held  to  be  vested  with  the  power  to  man- 
Mississippi  :  Gray  v.  Pope,  35  Miss,  age  and  control  her  separate  property,  for 
116,  72  Am.  Dec.  117;  Selph  v,  Howland,  her  own  protection  as  a  feme  sole,  and 
23  Miss.  264.  with  the  power  to  subject  the  same  to 

Missouri :  under  former  statutes.    Sib-  a  lien  for  repairs.    Wright  v.  Blackwood, 

ley  V.  Casey,  6  Mo.  164.  57  Tex.  644. 

In  Tennessee,  prior  to  1881,  a  wife's  ^  Copeland  v.  Eehoe,  67  Ala.  594 ;  Sex- 
general  estate  was  not  chargeable  by  a  ton  i;.  Alberti,  10  Lea,  452. 
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progress,  and  made  no  objection  to  it,  does  not  of  itself  charge  her 
interest  in  the  land  with  a  lien.^ 

^  AzkuitM  :    Hoffman    v.    McFadden  Pa.  Sr.  208 ;  Barto's  App.  55  Pa.  St.  386 ; 

(Ark.),  19  S.    W.  Rep.  753;    Rudd  v.  Dearie  r.  Martin,  78  Pa.  St.  55 ;  Lloyd  v. 

Petera,  41  Ark.  177.  Hibbs,  81  Pa.  St.  306;  Schriffer  v.  Saum, 

Conneetieat :  Hnntley  v.  Holt,  58  Conn.  81  Pa.  St.  385;  Bodey  p.  Thackara,  143 

445,  20  Atl.  Rep.  469;  Flannerj  v,  Rohr-  Pa.  St.  171,  22  Atl.  Rep.  754 ;  Wolfe  v, 

inajer,  46  Conn.  586,  588,  33  Am.  Rep.  Oxnard  (Pa.),  25  Atl.  Rep.  806. 

36 ;  Gilman  v.  Disbrow,  45  Conn.  563,  Ehode  Island :  Bliss  v.  Patten,  5  R.  L 

566.     Pardee,  J.,  said :  "  As  a  prereqni-  376. 

site  to  the  lien,  she  should  herself  either  Tennas sse :  Knott  r.  Carpenter,  3  Head, 
have  made    the    contract  or  have  con- ^  542,  75  Am.  Dec.  779;  Hughes  v.  Peters, 

sented  to  the  performance  of   the  work  1  Coldw.  67. 

after  information  from  the  builders  that  it  Texas :  Warren  v.  Smith,  44  Tex.  245, 

was  not  to  be  done  upon  the  personal  247. 

credit  of  the  hnsband,  nor  upon  the  credit  Washing^ton :    Cattell  v.   Fergusson,  3 

of  his  life  estate,  but  upon  the  credit  of  her  Wash.  St.  541,  28  Pac.  Rep.  750. 

fee,  and  that  tbi:«  last  would  be  subjected  Wiseonsui :  Lauer  v.  Bandow,  43  Wis. 

to  a  lien  in  default  of  payment."  556,  28  Am.  Rep.  571 ;  Esslinger  v.  Hueb- 

nHnds:  Wendt  v.  Martin,  89  111.  139;  ner,  22  Wis.  632. 

Little  F.  Vreden  burgh,   16   Bradw.   189 ;  In  several  States  there  has  been  special 

Geary  r.  Hennessj,  9  Bradw.  17.  legislation  on  this  subject :  — 

Indiana:  Capp  v.  Stewart,  38  Ind.  479;  In  Kansas,  the  agreement  of  the  hns- 

Falkner  v.  Colshear,  39  Ind.  201 ;  Johnson  band  binds   the    wife's    estate,  and  her 

r.  Tatewiler,  35  Ind.  353 ;  Armstrong  v.  agreement   binds    the    husband's    estate. 

Nichols,  32  Ind.  408 ;  Rowell  r.  Klein,  44  Bethell  v,  Chicago  Lumber  Co.  39  Kans. 

Ind.  291,  15  Am.   Rep.  235.     And  see  230,  17  Pac.  Rep.  813. 

Sharpe  v.  Clifford,  44  Ind.  346 ;  Shilling  In  Maryland,  when  a  building  is  erected 

r.  Tenipleton,  66  Ind.  585.  on  land  of  a  married  woman  by  her  hus- 

lowa:  McLaren  v.  Hall,  26  Iowa,  297;  band,  or  bj  some  one  employed  by  him, 

Miller  p.  Hollingsworth,  33  Iowa,  224,  36  the  lien  does    not   attach    unless  notice 

Iowa,  163;  Price  v.  Seydel,  46  Iowa,  696;  thereof  be  given  to  her  in  writing  within 

^elsoD  V.  CoTer,  47  Iowa,  250.  sixty  days  after  doing  such  work  or  fur- 

Xentockj:  Fetter  O.Wilson,  12  B.Mon.  nishing  such  materials.    R.  Code   1878, 

90.  p.  696,  §  10. 

Hisionxi :  Hnghes  V.  Anslyn,  7  Mo.  App.  Miohigan:  Any  person  performing  la- 

400;  Barnes  v.  Berry,  8  Mo.  App.  446;  bor,  or  furnishing  materials,  upon  lands 

Barker  v.  Berry,  4  Mo.  App.  584 ;  Meyer  owned  by  any  married  woman,  or  in  which 

p.  Broadwell,  83  Mo.  571 ;  Planing  Mill  she  owns  an  interest,  with  her  knowledge 

Co.p.Brnndage,  25  Mo.  App.268;  £ystra  or   consent,  either    express  or   implied, 

V.  Capelle,  61  Mo.  578 ;  Garnet t  v.  Berry,  in  pursuance  of  any  contract  made  with 

3  Mo.  App.  197.  her  husband,  or  with  any  contractor  or 

Hew  Jersey :  Johnson  v.  Parker,  27  K.  sub-contractor  of  said  hnsband,  shall  have 

J.  Jj.  239;  Washburn  v.  Burns,  34  N.  J.  a  lien  upon  the  premises  in  the  sahie  cases 

L.  18.  and  to  the  same  extent  as  though  the  con- 

Kew  Tork :  Jones  v.  Walker,  63  N.  T.  tract  had  been  made  with  such  married 

^12.  woman  in  person ;  and  the  furnishing  of 

Ohio:  Spinning  v.  Blackbnrns,  13  Ohio  such  material,  or  the  performing  of  such 

St  131.  labor,  under  such  contract  or  sub-contract, 

Ptomiylvaaia:  Steinman  v,  Henderson,  in  an  open  and  public  manner,  shall  besuf- 

W  Pa.  St  313 ;  Woodward  v.  Wilson,  68  286 
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Of  course  the  wife  may  make  her  husband  her  agent ;  and  sbe 
may  do  this  unintentionally  by  her  acts,  conduct,  or  dedaia^ 

flcieot  evidence  in  all  oonrts  of  the  know-  the  fact  tliat  the  wife  confinned  the  has- 

ledge  and  conaent  of  such  married  wonaa  band's  contract  to  sell  bj  anbaeqaently 

thezeto,  if  she  be  a  resident  of  this  State,  conveying  the  land  did  not  of  Itself  eitsb- 

Pub.  Acts  1887,  §  1.  lish  bis  agency  to  authorise  the  erectioBof 

In  XimiMOta,  under  Lawa  188S,  |  43,  if  the  building,  ao  aa  to  impute  to  her  his 

the  house  be  built  by  the  husband  as  agent  Itnowledge  of  the  fact  that  it  was  being 

of  his  wife,  notice  to  him  is  sufficient,  erected.    Dodge  9.  Romain  (N.  J.  L.),  16 

But  if  it  waa  built  by  him  in  the  exercise  Atl.  Rep.  114. 

of  his  own  authority,  and  he  acted  solely       Qbio :  When  a  married  woman  if  the 

in  his  capacity  as  husband,  with  only  the  owner  of  any  property  on  which  a  me- 

authority  implied  from  that  capacity,  then  chanic's  lien  is  given,  and  baa  knowledge 

the  notice  must  be  given  to  the  wife.    Con-  of  any  construction,  alteration,  repair,  or 

way  V,  Crook,  66  Md.  290;  Jorden  v.  removal  for  which  a  lien  is  given,  the  same 

Pumphrey,  36  Md.  361 .    As  to  the  wife's  being  done  under  a  contract  with  her  hos- 

power  to  contract,  and  to  subject  her  prop-  band,  and  without  her  expresa  objecdon, 

erty  to  mechanics'  liens,  under  Gen.  Laws  such  husband  shall  be  deemed  and  held 

of  1887  and  1889,  see  Althen  v.  Tarbox  to  be  the  duly  authorised  agent  for  that 

(Minn.),  50  N.  W.  Rep.  1018.  purpose  of  such  married  woman.    Laws 

Hew  Jersej :  Any  married  woman,  upon  1887,  p.  47,  §  3192. 
whose  lands  any  building  shall  be  erected        In  Rhode  Isla&d,  the  written  consent  of 

or  repaired,  or  whereon  any  fixtures  shall  the  wife  must  be  obtained  to  the  husband's 

be  put,  shall  be  taken  as  consenting  to  the  contract  in  order  to  bind  her  estate.  R.  S. 

same,  and  such  building  and  the  land  shall  1882,  ch.  177,  §  8 ;  Bliss  v.  Patten,  5  R.  I. 

be  subject  to  lien;  but  if  any  married  380;  Cameron  v.  McCullough,  11  R.  L 

woman  shall  cause  to  be  filed  in  the  clerk's  17S. 

office  of  the  county  wherein  such  building  Tennessee :  The  lien  applies  to  and  em- 
is  located  a  notice  in  writing  describing  braces  the  lands,  both  separate  and  general 
the  property,  and  that  she  does  not  con-  estate,  of  feme»  covert,  when  the  contract 
sent  to  the  erection  or  repairing  of  such  is  made  with  the  wife,  and  evidenced  by 
building  on  her  lands,  and  the  same  is  writing  signed  by  her.  Code  1884,  §2741. 
being  done  againat  her  wishes  and  consent,  if  work  or  materials  be  furnished  in  igno- 
then  in  such  case  the  building  and  the  land  rance  of  her  right  on  the  lands  of  a  ma^ 
shall  be  free  from  the  lien  from  the  time  ried  woman  who  has  not  signed  such  con- 
she  shall  have  filed  such  notice.  Rev.  tract,  and  she  refuses  to  recognise  a  lien, 
1877,  p.  669.  Otherwise  before  this  stat-  the  mechanic,  laborer,  or  furnisher  may, 
ute.  Johnson  v,  Parker,  27  N.  J.  L.  239.  after  giving  ten  days'  notice,  take  and  re* 
For  a  decision  under  the  present  statute,  move  such  property,  or  the  parts  of  the 
see  Kittredge  v.  Neumann,  26  N.  J.  £q.  same  on  which  the  labor  was  performed  or 
195.  materials  used.    The  same  right  applies 

Materials  were  furnished  for  a  building  in  other  cases  of  parties  under  disability, 

on  the  land  of  a  married  woman  whose  whether  as  minors,  persons  of  unsound 

husband  had,  without  her  knowledge,  con-  mind,  or  cewtvU  que  trust,  under  like  cir- 

tracted  to  sell  the  land.    The  wife  con-  cumstances.    Acts  1887,  ch.  85,  {  2. 
veyed  the  land  according  to  the  contract,        Vermont :  The  real  estate  of  a  married 

after  the  construction  of  a  building  on  it  woman  may  be  charged  with  a  mechanic's 

had  commenced.    It  waa  held  that  it  was  lien  when  she  assents  to  the  contract;  and 

not  sufficient  to  show  that  no  dissent  in  in  suits  brought  to  enforce  the  same,  the 

writing  had  been  filed  by  the  wife ;  and  wife  may  be  joined  as  defendant  with  the 
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tions,^  BB  vrell  as  intentionally  by  expressly  making  him  her 
agent.  When  a  husband  acts  for  his  wife  in  superintending 
improTements  upon  her  property,  the  presumption  is  that  be 
is  acting  as  her  agent,  rather  than  as  a  contractor  to  do  the 
work  and  furnish  the  materials  for  the  wife.^  In  a  case  wbere 
the  wife  furnished  the  money  for  the  improvements,  and  the 
work  was  done  by  the  direction  of  her  husband,  the  trial  court 
should  not  nonsuit  the  plaintiff  upon  the  ground  that  the  con- 
tract was  with  the  husband,  but  should  allow  the  case  to  go  to 
jury  upon  the  question  whether  the  husband  did  not  act  as  his 
wife's  agent.^  Again,  a  husband  contracted  for  the  sale  of  his 
wife*s  land,  the  vendee  to  build  certain  houses  on  it,  and  the  ven- 
dor to  advance  money  from  time  to  time,  the  title  not  to  pass  until 
the  completion  of  the  buildings.  The  contract  was  made  in  the 
husband's  name,  but  for  the  wife's  benefit,  and  she  afterwards 
took  an  assignment  of  it,  and  advanced  all  the  moneys,  and  stip- 
ulated for  the  execution  of  mortgages  to  her  on  the  completion  of 
the  buildings.  It  was  held  the  work  was  done  with  her  consent, 
and  that  her  land  was  subject  to  a  lien  for  the  work.^ 

The  wife's  assent  to  her  husband's  contract  for  erecting  a  build- 
ing on  her  land  is  sufficiently  shown  by  evidence  that  she  was 
present  when  be  spoke  to  the  architect  about  building  it,  that  she 
constantly  saw  it  while  building,  and  after  its  completion  drew 
her  own  check  as  payment  on  account  of  the  work.^ 

1263.  The  wife's  knowledge  of  the  improvements  made  by 
her  husband  on  her  land  is  not  a  sufficient  consent  on  iier  part  to 

hasband,  and  coTertnreshaU  be  no  defence  Flesh,  73  Wu.  520,  41  N.  W.  Rep.  633; 

thereto.    R.  L.  1880,  §  1987.  Heath  v.  SoUes,  73  Wis.  217,  40  N.  W. 

Wiseoniin :   Under  the   act   of    1885,  Rep.  804. 

amending  R.S.§  3314,  which  provides  that  ^  Jones  v.  Pothaat,  72  Ind.  158;  Vail 

the  lien  of  a  material  man  "shall  also  at-  v.  Meyer,  71  Ind.  159;  Dame  r.  Coffmao, 

taph  to,  and  be  a  lien  upon,  the  real  prop-  58  Ind.  345,  OTorruled ;  Burdick  v.  Moon, 

ertyof  any  person  on  whose  premises  sach  24  Iowa,  418;  Kidd  v.  Wilson,  23  Iowa, 

improvements  are  made,  such  owner  hav-  464 ;  Lex  v.  Holmes,  4  Phila.  10. 

ing  knowledge    thereof  and   consenting  ^  Rand   v.  Parker,  73  Iowa,  396,  35 

thereto,"  one  furnishing  material  to  a  hns-  N.  W.  Rep.  493. 

hand,  to  be  used  in  the  construction  of  a  '  Farmilo  v.  Stiles,  52  Hun,  450,  5 

house  which  he  is  erecting  on  the  land  of  N.  T.  Supp.  579. 

his  wife  with  her  knowledge,  has  a  lien  *  Schmalz  i^.  Mead,  125  N.  Y.  188,  26 

on  the  land,  though  she  did  not  know  of,  N.  E.  Rep.  251,  affirming  4  N.  Y.  Supp. 

or  consent  to,  their  purchase  on  credit,  614. 

or  agree  to  pay  for  them.    North  v.  La  ^  Dennis  v,  Walsh,  16  N.  Y.  Supp.  257. 
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sabject  her  land  to  liens  for  such  improvenients.^  The  fact  that 
the  wife  approved  the  plans,  and  knew  that  she  was  to  live  in  tbe 
house  with  her  husband  and  family,  is  not  sufficient  to  make  the 
husband's  contract  in  his  own  name  the  basis  of  a  lien  upon  her 
land.  It  is  the  duty  of  the  husband  to  provide  a  home  for  his 
wife  and  family,  and  there  is  no  obligation  legal  or  equitable  on 
the  wife  or  her  estate  for  the  contract  of  the  husband  to  build  a 
house  for  his  family  home,  though  this  be  built  on  the  land  of  the 
wife. 

Moreover,  the  fact  that  the  wife  visited  the  house  which  her 
husband  was  having  built  upon  her  land,  and  gave  directions 
about  the  arrangements  of  closets  and  the  like,  which  did  not, 
however,  add  to  the  cost  of  the  building,  can  have  no  proper  ten- 
dency to  show  an  antecedent  appointment  by  her  of  her  husband 
as  her  agent.^ 

^  Conway  r.  Crook,  66  Md.  290,  7  Atl.  the  lien  law,  to  establbh  a  precedent  bj 

Rep.  402 ;  Willard  v.  Magoon,  30  Mich,  which  improvident  fausbaDds  may  contract 

273 ;  Planin^)^  Mill  Co.  v,  Brondage,  25  Mo.  away  their  wives'  real  estate  by  indireciion 

App.  268 ;  Gamett  v.  Berry,  3  Mo.  App.  and  implication.    The  law,  for  her  jost 

197,  202;  Murphy  v.  Murphy,   15  Mo.  protection,    disables   her    hasband  from 

App.  600 ;  Bliss  v.  Patten,  5  R.  I.  376,  conveying  away  her  real  property,  unless 

380;  Geary  v.   Hennessy,  9  Bradw.   17;  she  join  in  the  deed,  duly  acknowledged. 

Spinning  v,  Blackburn,  13  Ohio  St.  131 ;  And  where  it  is  attempted,  as  in  this  case, 

Hughes  V,  Peters,  1  Coldw.  67,  69 ;  Fetter  to  create  a  burden  on  her  estate,  wherebj 

V.  Wilson,   12  B.  Mon.  90,  91  ;  Lyon  v.  she  may,  no/en«  ro/«fi«,  lose  it  by  reason  of 

Champion    (Conn.),  25    Atl.  Rep.  392;  a  mere  contract  made  by  the  husband,  in 

Huntley  v.  Holt,  58  Conn.  445,  20  Atl.  which  she  did  not  join  and   was  nerer 

Rep.  469;  Gilman  t;.  Disbrow,  45  Conn,  asked  to  join,  the  evidence  that  she  aatbor- 

563 ;  Groth  v.  Stahl  (Colo.),  30  Pac.  Rep.  ized  him,  as  her  agent,  to  make  it,  shonld 

1051 ;  Hoffman  v.  McFadden  (Ark.),  19  be  so  clear,  cogent,  and  persuasive  as  to 

S.  W.  Rep.  753 ;  Ziegler  v.   Galvin,  45  leave  no  reasonable  donbt  of  tbe  fact  in 

Hun,  44 ;  Copeland   v.    Keboe,    67  Ala.  the  mind  of  the  court  or  jury." 

594;  Jones  v.  Walker,   63  N.  Y.  612;  Where  a  husband  contracted  inhisovn 

Woodward  v.  McLaren,   100  Ind.  586  ;  behalf,  and  not  as  agent  for  tbe  wife,  for 

Wendt  t;.  Martin,  89  111.  139 ;  Laner  v,  the  erection  of  a  house  on  land  standing 

Bandow,  43  Wis.  556.  in  her  name,  the  fact  "  that  she  took  a 

^  Conway  v.  Crook,  66  Md.  290 ;  John-  lively,  wifely  interest  in  the  progress  of 

son  V.  Parker,  27  N.  J.  L.  239  ;  Wright  v.  tbe  labor  does  not  amount  to  that  proof 

Hood,  49  Wis.  235,  5  N.  W.  Rep.  488 ;  Mc-  of  agency  which  the  law  requires  when 

Carthy  v.  Caldwell,  43  Minn.  442,  45  N.  the  material-man  seeks  to  charge  it  with  a 

W.  Rep.  723;  Barnes  p.  Berry,  8  Mo.  App.  lien  for  supplies  which  were  famished 

446;  Planing  Mill  Co.  t;.  Brnndage,  25  under  a  contract  entered  into  with  one 

Mo.  App.  268,  276.    Phillips,  P.  J.,  in  who  was  not  the  owner  of  the  propertj." 

giving  judgment  on  this  last  case,  forcibly  Groth  i;.  Stahl  (Colo.),  30  Pac.  Rep.  1051. 

says :  "  We  do  not  deem  it  wise  or  poli-  Contra,  see  McCormick  v.  Lawton,  9 

tic,  even  in  carrying  out  the  true  spirit  of  Neb.  449. 
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The  fact  that  the  wife  with  her  husband  was  living  in  the  hoase 
is  not  sufficient  to  charge  her  estate  with  a  lien  for  repairs  to  the 
house  which  her  husband  contracted  for  in  his  own  name.^ 

But  if  the  wife  participates  in  the  negotiations  for  improve- 
ments  upon  her  lands,  and  gives  directions  as  to  changes  in  the 
work  during  its  prepress,  these  facts,  when  proved,  warrant  a 
finding  that  the  work  was  done  for  her  and  under  her  contract  or 
consent ;  and  a  lien  may  be  adjudged  against  her  property.^  If 
it  appears  that  the  wife  examined  the  plans  for  a  house,  watched 
the  progress  of  the  work,  and  personally  and  by  letters  urged  the 
material-men  to  push  on  the  work,  her  land  is  liable  to  the  lien 
of  material-men  who  furnished  materials  for  building  the  house 
under  her  husband's  contracts.^ 

If  the  wife  is  aware  that  such  building  is  being  erected,  and 
has  given  directions  to  the  workmen,  the  agency  of  the  husband 
will  be  presumed,  and  the  property  will  be  subject  to  a  mechanic's 
lien.* 

1264.  Under  statutes  whioh  allow  a  lien  for  work  done 
with  the  owner's  consent,  the  lien  will  attach  to  the  property 
of  a  married  woman  for  labor  performed  at  the  husband's  Request 
with  her  knowledge  and  consent.^  The  husband's  agency  may  be 
inferred  from  the  fact  that  he  had  been  intrusted  with  the  general 
management  of  her  property.  But  the  agency  of  the  husband 
cannot  be  inferred  from  the  marital  relation  alone.^  There  must 
either  be  some  express  or  implied  authority  conferred  by  the  wife 
upon  the  husband  to  act  for  her,  or  a  subsequent  adoption  and  rat- 
ification of  his  acts,  in  order  to  bind  the  wife  and  impose  a  lien 

^  Willard  v,  Magoon,  30  Mich.  273.  v.  Saanders,  46  111.  18;  Anderson  0.  Arm- 
In  this  ewae  the  building  was  a  tavern,  stead,  69  HI.  452, 453 ;  McCormick  p.  Law- 
which  had  been  injured  by  a  recent  fire,  ton,  3  Neb.  449 ;  Scales  v.  Paine,  13  Neb. 
and  the  husband  was  individually  inter-  521,  14  N.  W.  Rep.  522;  Bradford  1;. 
ested  in  haying  the  repairs  made.  Lauer  Peterson,  30  Neb.  96,  46  N.  W.  Rep.  220; 
V.  Bandow,  43  Win.  556,  28  Am.  Rep.  HoweU  9.  Hathawaj,  28  Neb.  807,  44  N. 
Wl.  W.  Rep.  1136 ;  Collins  v,  Megraw,  47  Mo. 

*  Leisse  v.  Schwartz,  6  Mo.  App.  413 ;  495 ;  Forrester  v.  Preston,  2  Pitts.  298  ; 
Colh'ns  V.  Megraw,  47  Mo.  495.  Heath  v.  SoUes,  73  Wis.  520 ;  North  t^. 

*  Bodey  v.  Thackara,  143  Pa.  St.  171,  La  Flesh,  73  Wis.  520,41  N.  W.  Rep.  633. 
22  AtL  Rep.  754.  «  Oilman  v.  Disbrow,  45  Conn.  563  ; 

*  Bnulfozd  9.  Peterson,  80  Neb.  96,  46  Fetter  v.  Wilson,  12  B.  Mon.  90 ;  Kansas 
N.  W.  Rep.  220.  City  Planing  Mill  Co.  v,  Brundage,  25  Mo 

^  Wheaton  9.  Trimble,  145  Mass.  345,  App.  268 ;  Knott  v.  Carpenter,  3  Head, 

5N.Eng.  Rep.  381,  14  N.  E.  Rep.  104;  542;  Hoflinan  v,  McFadden  (Ark.),  19  S. 

Greenleaf  9.Beebe,80  III.  520;  Schwarts  W.  Rep.  753. 
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§  1265.]       mechanics'  uens  :  contbact  ob  consent 

upon  ber  property.^  Perhaps^  if  a  husband  sbould  contract  in  his 
wife's  name  for  a  building  or  impFOvements  upon  her  knd,  with 
her  knowledge,  or  under  circumstances  such  that  she  woald  have 
good  cause  to  know  of  such  contract  or  to  suspect  it,  she  might 
be  charged  with  the  duty  of  notifying  the  contractor  that  she 
repudiated  the  assumed  agency,  and  in  default  of  such  notiGca- 
tion  she  might  be  bound,  and  her  land  subjected  to  a  lien.^  But 
she  would  be  under  no  such  obligation,  and  no  lien  would  attseh, 
in  case  the  husband  contracted  in  his  own  name.^ 

The  fact  that  the  repairs  are  necessary  for  the  preservation  of 
the  property  does  not  enable  the  husband  to  incumber  it  by  a 
mechanic's  lien  without  the  wife's  authority.^ 

1266.  Some  oontradiotion  in  the  oases  is  to  be  attributed 
to  the  differenoes  in  the  terms  of  the  statutes  as  regards  the 
requirements  of  a  contract  or  consent  on  the  part  of  the  owner. 
Under  statutes  which  make  a  contract,  express  or  implied,  of  the 
owner,  a  prerequisite  to  the  attaching  of  a  lien  upon  his  prop- 
•erty,  a  contract  cannot  be  implied  from  mere  knowledge  that 
«ome  other  person  is  making  improvements  upon  his  land,  or 
even  from  consent  to  the  making  of  such  improvementa.^  Bat 
under  statutes  which  provide  that  the  owner  and  his  property 
may  be  bound  by  his  consent  to  improvements,  knowledge  on  his 
part  of  such  improvements  will  sometimes  amount  to  consent.* 
Under  statutes  of  the  latter  kind,  the  consent  of  a  married  woman 
to  the  erection  of  buildings  upon  her  land  may  be  implied  from 
her  knowledge,  and  the  absence  of  any  objection  on  her  part^ 
But  under  statutes  which  give  a  lien  only  by  virtue  of  a  contract 
of  the  owner  or  of  his  agent,  her  knowledge  of  improvements 
upon  her  land  does  not  imply  a  contract  by  her;  a  contract  by 
her,  or  by  her  authorized  agent,  must  be  proved  in  order  to  charge 

1  Kidd  V.  Wilson,  23  Iowa,  464 ;  Bur-    W.  Rep.  245;  MUler   v.  Hollingsworth^ 
dick  f.  Moon,  24  Iowa,  418 ;  Miller  v.    36  Iowa,  163. 

HoUingsworth,  36  Iowa,  163 ;  Bissell  v.        ^  Dearie  v,  MartiD,  78  Pa.  St  55, 58. 
Lewis,  56  Iowa,  231,  9  N.  W.  Rep.  177 ;        *  Jones  w.  Walker,  63  N.  Y.  612. 
Price  t\  Seydel,  46  Iowa,  696;  Nelson  v.        >  Otis  v.  Dodd,  90  N.  Y.  336;  Borkitt 

CoTer,  47  Iowa,  250;  Conway  v.  Crook,  v.  Harper,  79  N.  Y.  273 ;  Hasted  v.  Hatbcs, 

66  Md.  290,  7  Atl.  Rep.  402;  Geary  v.  77  N.  Y.  388. 

Hennessy,  9  Bradw.  17  ;  Hoffman  v,  Mc-       ?  Husted  v.  Mathes,  77  N.  Y.388;  Nel- 

Fttdden  (Ark.),  19  S.  W.  Rep.  753.  lis  v,  Bellinger,  6  Han,  560;  Andenon 

2  Hoffman  v.  McFadden  (Ark.)i  19  S.  v,  Mather,  44  N.  Y.  249,  262;  North  r. 
W.  Rep.  753,  per  Mansfield,  J.  La  Flesh,  73  Wit.  520,  41  K.  W.  Sep. 

<  Getty  v.  Tramel,  67  Iowa,  268,  25  N.    632. 
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OF  A  HABRIED  WOMAN.  [§  1266. 

her  land  with  liens.^  Accordingly,  where  a  husband,  with  the 
full  knowledge,  consent,  and  approval  of  his  wife,  and  in  pursue 
aooe  of  her  desire,  entered  into  a  contract  for  repairs  and  improye- 
ments  upon  her  honse,  in  which  both  resided  at  the  time,  and  it 
appeared  that  she  did  not  personally  assume  or  intend  to  pay  for 
any  part  of  the  improvements,  but  that  her  husband  intended  to 
carry  out  the  contract  himself,  it  was  held  that  the  husband  was 
not  the  agent  of  the  wife,  and  that  her  property  could  not  be  sub- 
jected to  a  lien  under  the  contract.^  So  where  the  contract  for 
the  erection  of  a  house  on  the  land  of  the  wife  was  made  with 
the  husband,  and  the  labor  of  the  carpenters  was  all  paid  for  by 
him,  and  the  materials  purchased  from  the  plaintiff  and  others 
were  procured  on  the  husband's  order,  and  for  aught  that  appeared 
to  the  contrary  they  were  sold  entirely  on  his  personal  credit,  and 
moreover  the  wife  testified  that  she  objected  to  the  erection  of 
the  house,  and  that  her  husband  was  not  authorized  to  act  as  hev 
agent,  and  that  she  was  not  consulted  about  the  contract  for  the 
improvement,  and  had  no  knowledge  of  its  terms,  a  mechanic's 
lien  was  not  sustained  against  the  wife's  land.^ 

1266.  The  husband's  agency  has  been  established  under 
various  ciromnstanoes.  Where  a  wife  conveyed  land  to  a  trus- 
tee in  trust  for  herself  for  life,  and  the  deed  provided  that  the 
property  might  be  built  upon,  and  gave  the  husband  and  wife 
the  general  management  of  the  premises,  acting  in  concurrence 
with  and  with  the  approval  of  the  trustee,  the  contracts  of  the 
husband  made  in  his  own  name  for  the  erection  of  buildings  on 
the  land,  and  made  with  full  knowledge  of  the  wife  and  the  tras^ 
tee,  and  without  objection  on  their  part,  were  held  to  authorize 
persons  performing  labor  and  furnishing  materials  to  enforce  a 
lien  against  the  whole  estate.^ 

The  fact  that  materials  were  sold  to  the  husband  and  charged 
to  him  upon  account,  and  that  his  note  was  demanded  in  pay- 
ment, tends  to  show  that  they  were  sold  upon  his  personal  credit, 
and  not  upon  the  credit  of  his  wife's  estate  upon  which  they  were 
ttsed.^ 

1  Tale  V,  Dederer,  68  N.  Y.  329;  Ains-  *  HofFman  v,  McFadden  (Ark.),  19  S. 

ley  p.  Mead,  3  Lans.  116;  Jones  v.  Walker,  W.  Rep.  753. 

63  N.  T.  612 ;  Ziegler  v.  Galrin,  45  Han,  «  Taylor  v,  GiUdorff,  74  111.  354. 

44.  »  Wright  V,  Hood,  49  Wis.  235,  5  N.  W. 

^  Ziegler  v,  Galvin,  45  Han,  44 ;  Jones  Rep.  488. 
F.  Walker,  63  N.  T.  612,  resembles  this 
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§§  1267-1270.]      MECHAHICS'  UKNS :   CONTRACT  OR  CONSENT 

Where  the  wife  mortgaged  her  land  to  raiae  money  with  which 
to  improve  it  by  erecting  a  house,  and  the  husband  took  the 
money,  and  with  her  knowledge  and  consent  erected  the  build- 
ing, employing  various  mechanics,  he  was  held  to*  be  his  wife^s 
agent  for  the  purpose,  and  her  property  was  bound  by  liens  of  the 
mechanics  employed.^ 

1267.  If  the  legal  title  is  in  the  husband,  though  the  prop- 
erty was  purchased  with  the  wife's  money,  so  that  there  is  a  re- 
sulting trust  in  her  favor,  liens  for  improvements  made  by  his 
direction  bind  the  property  as  against  the  secret  resulting  trast^ 

Where  the  husband  held  the  property  as  trustee  for  his  wife, 
and  he  contracted  in  his  own  name  for  improvements,  and  these 
were  made  with  the  knowledge  of  the  wife,  and  she  gave  direc- 
tions about  them,  it  was  held  that  these  facts  tended  to  show 
authority  on  the  part  of  the  husband  to  act  for  her,  and  such  a 
participation  in  the  contract  as  might  fix  a  lien  on  her  interest  m 
the  property.* 

1268.  If  the  land  really  beloners  to  the  husband,  or  he  has 
taken  a  conveyance  of  it  to  his  wife  with  intent  to  defraud  a 
builder,  it  is  bound  by  a  lien  for  materials  furnished  and  labor 
performed  at  his  request  in  erecting  a  building  upon  the  land. 
Thus,  if  the  land  was  purchased  by  the  husband  with  his  own 
money  and  the  conveyance  taken  to  his  wife,  the  transaction  is 
equivalent  to  a  voluntary  conveyance,  and  is  void  as  against  exist- 
ing creditors,  and  subsequent  creditors  also,  where  there  is  an 
intent  to  defraud  them.  The  land  is  equitably  subject  to  a  lien 
under  the  contract  of  the  husband.^ 

1269.  Furniehed  on  husband's  credit.  —  If  a  husband  pur- 
chases materials  for  building  or  repairing  a  house  belonging  to 
his  wife,  and  they  are  furnished  to  the  husband  solely  on  his 
credit  without  reference  to  his  wife's  property,  no  lien  can  be 
asserted  upon  the  premises  of  the  wife,  but  the  material -man 
must  look  to  the  husband  alone  for  payment.^ 

1270.  There  may  be  a  meohanio's  lien  upon  land  held  in 

^  Thompson  v.  Shepard,  85  Ind.  852.  Hooker  v.  McGlone,  42  Conii.  95 ;  WeQer 

See  Cattell  v.  Fergnsson,  3  Waah.  St  5il,  p.  McNabb,  4  Sneed,  422. 

28  Pac.  Kep.  750.  ft  Wendt  v.  Martin,  89  lU.  139;  Utde 

s  Ivey  V.  White,  50  Misa.  142.  v.  Yredenbargh,  16  Bradw.  189 ;  Meyer  v. 

s  Schmitt  V.  Wright,  6  Mo.  App.  601.  Broadwell,  S3  Mo.  571 ;  Finlej'a  App^  67 

«  Hitchcock  i;.  Eielj,  41   Conn.  611 ;  Pa.  St.  453;  North  r.  La  Fleah.  73  Wis. 

520,  41  N.  W.  Rep.  633. 
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OF  LESSOR  OB  LESSEE.  [§§  1271,  1272. 

Joint  tenancy  by  husband  and  wife.^  Where  the  written  con- 
tract with  the  builder  is  signed  by  the  hasband,  the  wife's  ac- 
quiescence and  consent  may  be  shown.  Her  consent  is  also 
safficiently  shown  by  her  joining  in  the  contract  with  her  hus- 
band.^ 

But  in  some  cases  it  has  been  held  that  the  husband's  contract 
would  bind  himself  and  his  interest  alone,  and  would  not  affect 
the  rights  of  his  wife.^ 

127L  Husband's  estate  by  the  curtesy  is  subject  to  lien. 
Where  a  hnsband  in  the  actual  possession  of  his  wife's  real  estate 
employs  mechanics  to  build  a  house  upon  the  land,  and  by  means 
of  such  employment  a  lien  is  created,  his  estate  by  the  curtesy 
initiate  may  be  sold  to  satisfy  the  lien>  But  the  interest  of  a 
husband  in  a  lease  owned  by  his  wife  for  nine  hundred  and  ninety- 
nine  years  is  not  one  upon  which  a  builder's  lien  can  attach  under 
a  contract  with  the  husband,  for  only  an  estate  of  inheritance  is 
subject  to  the  husband's  curtesy  initiate,  and  such  a  lease  is  only 
a  chattel  interest.^ 

III.  Contract  or  Consent  of  Lessor  or  Lessee. 

1272.  The  word  "  owner  "  in  the  statutes  is  comprehensive 
enough  to  include  the  owner  of  a  leasehold  estate,  as  well  as 
the  owner  of  a  greater  estate,  so  that  the  lien  attaches  to  a  lease- 
hold estate  without  the  aid  of  a  special  statute  for  that  purpose.^ 

1  Washburn  r.  Burns,  34  N.  J.  L.  18;  23;  Wilkerson  ».  Rust,  57  Ind.  172;  Bay- 
Mitchell  V.  Hodges,  87  Ind.  491 ;  Jones  v.  lies  v,  Sinex,  21  Ind.  45 ;  Lynam  i^.  King, 
Pothast,  72  Ind.  158 ;  Tail  i;.  Meyer,  71  9  Ind.  3. 
hd.  159 ;  Fitch  r.  Baker,  23  Conn.  563.  Peonsylvaiiia :  Gaule  v.  Bilyeau,  25  Fa. 

'  Greenongh    v.    Wiggington,    2    G.  St  521,  1  Fhila.  466;  Mountoin  City,  &c. 

Greene,  435.  Asso.  v,  Keams,  103  Pa.  St.  403. 

»  Washburn  v.  Burns,  34  N.  J.  L.  18;        Ohio:  Hart  v.  Globe  Iron  Works,  37 

Johnson  p.  Parker,  27  N.  J.  L.  239.  Ohio  St.  75  ;  Dutro  v,  Wilson,  4  Ohio  St. 

♦  Kirby  v,  Tead,  13  Met.  149 ;  Briggs  101 ;  Choteau  v.  Thompson,  2  Ohio  St. 
V.  Titos,  13  R.  I.  136,  7  R.  1. 441 ;  Martin  114.  In  the  latter  case  the  court  say :  ''  If 
V.  Pepall,  6  R.  I.  92 ;  Fitch  v.  Baker,  23  the  ownership  is  in  fee,  the  lien  is  upon 
Conn.  563 ;  Schnell  v.  Clements,  73  111.  the  fee ;  if  it  is  of  a  less  estate,  the  lien  is 
613.  See,  however.  Fetter  r.  Wilson,  12  upon  such  smaller  estate.  To  hold  that 
B.  Men.  90;  Woodward  p.  Wilson,  68  Pa.  the  owner  in  fee  only  is  meant  would  be 
St  208.  directly  subversive  of  the  policy  of  the  act, 

*  Flannery  v.  Bohrmayer,  49  Conn.  27,  and  in  a  great  degree  render  it  useless." 
46  Conn.  558,  33  Am.  Rep.  36.  Tennessee :  Alley  v.  Lanier,  1  Cold.  540 ; 

>  Oalifoniia:  McGreary  o.  Osborne,  9  Burr  v.  Graves,  4  Lea,  552  ;  Daniel  v. 
Cal  119;  GaskiU  v.  Trainer,  3  Cal.  334.       Weaver,  5  Lea,  392. 

:  McCarty  v.  Burnet^  84  Ind.       Other  States:  Judson  v.  Stephens,  75 
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It  attacheB  to  a  leasehold  estate  not  only  in  the  hands  of  the 

lessee,  bat  also  in  the  hands  of  bis  assignee.^    It  attadies  evea 

HI.  255  ;  Mills  v.  Matthews,  7  Md.  315  ;  by  a  tenant,  only  the  estate  of  the  teoaat 

Hannaii  v.  Allen,  11  Ga.  45;  Rotbe  v,  in  aabject  to  a  lien,  unless  it  be  erected 

Bellingrath,  71  Ala.  55 ;  Hathaway  v.  Dar  with  the  consent  of  the  owner  in  writiiis, 

▼ia,  32  Kans.  693,  5  Pac  Bep.  29 ;  Lario-  which  may  be  acknowledged  and  reeoidsd. 

lette  V,  Redding,  4  B.  Mon.  81.  Revision  1877,  p.  668,  §  4.    The  written 

In  fevaral  States  there  are  ipeeial  atat-  consent  nnder  this  proTiuon  most  beabso- 

utory  proviaiona  in  relation  to  liena  upon  Inte.    It  cannot  be  implied  from  a  dame 

leaaehAld  estatea :  —  in  a  lease  or  other  writing  that  the  leawe 

In  Bhode  laland,  P.  S.  1882,  ch.  177,  shall  make  repairs  at  his  own  cost    Her- 

§  2 ;  Delaware,  Laws  1879,  ch.  145 ;  His-  vey  t;.  Gay,  42  K.  J.  L.  168.  rerersing  6iy 

iisaippi,  Code  1880,  §  1380,  if  the  contract  t^.  Hervey,  41  N.  J.  L.  39. 

be  made  with  the  leasee  or  tenant,  the  In  Pennsylvaaia,  liens  for  repairs,  alter- 

written  consent  of  the  landlord  must  be  ations,  or  additiona  made  by  a  lessee  or 

obtained  in  order  to  bind  his  estate.  tenant,  without  the  written  consent  of  the 

In  Indiana,  when  the  contract  for  labor  owner  or  his  agent,  do  not  bind  the  owner's 
or  materials  is  made  with  a  tenant  alone,  estate.    Laws  1887,  pp.  118, 119. 
the  lien  extends  to  his  interest  in  the  land.  All  persons  performing  labor  or  fir- 
Acts  1883,  ch.  115,  §  2.  nishing  labor  for  or  about  the  oonstroetioa 

Louisiana:  If  the  buildings,  improve-  of  any  engine,  engine-house,  derrick,  task, 

menta,  or  other  works  are  caused  to  be  buildings,  machinery,  wood  or  iron  im- 

erected  by  a  lessee  of  the  lot  of  ground,  provement,  construction,  or  erection  upon 

in  that  case  the  privilege  ahall  exiat  only  any  leasehold,  either  by  written  or  verbal 

against  the  lease,  and  shall  not  affect  the  lease,  or  for  boring,  drilling,  or  mining, 

owner.    R.  Laws  1886,  §  2874.  whether  such  labor  be  done  by  day,  month. 

Builders  who  contract  with  tenants  for  or  year,  or  by  contract,  for  the  tenant  or 

alterations  or  repairs  of  the  demised  prem-  lessee  of  such  lot,  shall  have  a  Hen  upon 

ises  have  no  privilege  aa  against  the  lessor,  such  engine,  engine-honse,  derrick,  tank, 

Sewall  V.  Dupleasis,  2  Rob.  66 ;  Hoffman  building,  machinery,  wood  or  iron  improve- 

V,  Laurans,  18  La.  70.  ment,  oil-wells  and  fixtures,  on  said  lot  or 

In  Maryland,  R.  Code  1878,  p.  696,  §  9,  leasehold  itself,  for  the  price  and  valoe  of 

and  District  of   Columbia,  Stats.  U.  S.  snch  work  and  labor.    The  lien  extends 

1884,  ch.   143,  §  4,  when  a  building  is  only  to  the  interest  of  the  lessee  or  tenant 

erected  by  a  lessee  or  tenant,  the  lien  at-  When  the  materials  are  fumiahedor  labor 

taches  only  to  his  interest.  performed  by  another  than  the  original 

Though  there  is  an  agreement  between  a  contractor,  he  shall  notify  the  owner  of 

lessee  and  the  owner  that  buildings  should  the  leasehold  property  of  hia  intention  to 

be  erected  at  their  joint  expense,  and  that  file  a  mechanic's  lien ;  and  nnless  such 

on  a  sale  the  proceeda  should  be  divided  notice  be  given,  no  such  lien  shall  be  filed, 

between  them,  a  lien  for  materials  used  in  nor  be  of  any  validity, 

the  construction  of  the  buildings  does  not  A  claim  of  lien  must  be  filed  within 

attach  to  the  rever8ion,as  against  one  who  thirty  daya  from  the  time  the  last  work 

purchases  it  in  good  faith  without  notice  of  was  done,  similar  in  form  to  that  provided 

the  agreement.    Beehler  v.  Ijams,  72  Md.  for  other  mechanics'  liens,  but  a  qiedal 

193, 19  Atl.  Rep.  646  ;  Gable  v.  Preacher's  form  is  indicated  by  the  statute.    Every 

Fund  See.  59  Md.  455.  such  debt  shall  be  a  lien  for  thirty  days 

In  Kew  Jersey,  if  a  building  is  erected  after  the  last  labor  waa  done ;  but  the  lien 

1  Daniel  v.  Weaver,  5  Lea,  392.  * 
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to  the  interest  of  one  having  only  a  verbal  lease  for  a  term  of 
years,^  and  to  the  interest  which  one  has  under  an  agreement  for 
a  lease.^ 

The  right  of  a  lessee  under  the  covenants  of  his  lease  to  se- 
care  payment  for  buildings  erected  by  him  on  the  leased  prem- 
ises at  the  expiration  of  his  term  is  an  interest  in  the  land  within 
the  meaning  of  a  statute  giving  a  lien  upon  any  interest  which 
the  owner  may  have  in  the  land.^ 

1273.  EflBdct  of  forfeiture  of  lease.  —  A  mechanic's  lien  at- 
taches to  a  lessee's  leasehold  estate  subject  to  all  the  conditions 
of  the  lease.  Though  the  lessee  has  made  valuable  improve- 
ments, which  are  to  become  the  property  of  the  lessor  at  the  end 
of  the  term,  or  which  are  to  revert  to  him  upon  his  failure  to 
perform  the  covenants  of  the  lease,  upon  the  lessee's  default 
the  property  reverts  to  the  lessor  free  from  the  lien  of  mechanics, 
unless  these  are  in  some  way  protected  by  statute.^ 

If  the  lease  has  been  forfeited,  the  holder  of  the  lien,  before  he 
can  acquire  the  rights  of  the  lessee  by  purchasing  the  leasehold 
estate  with  the  improvements,  must  pay  the  lessor  all  arrears  of 
rent  under  the  lease.^    A  mere  failure  to  pay  the  rent  does  not 

is  disehaiged  nnless  the  daimant,  within  terms  or  conditions  of  the  lease,  the  lien 

three  months  from  the  date  of  filing  his  shall  attach  to  snch  hnilding  or  improre- 

statement  of  claim,  prosecntes  the  same  ment,  and  to  the  unexpired  term  of  the 

hj  caosing  a    scire  fadas  to  be  issued  lease,  and   the  holder  of  the  lien  shall 

thereon.    Laws  1887,  pp.  409-411 ;  Ely  ha^e  the  right  to  aroid  a  forfeiture  of  the 

0.  Wren,  90  Pa.  St.  148.  lease  by  paying  rent  to  the  lessor,  as  it 

^  Nordyke  ft  Marmon  Co.  9.  Hawkey e  becomes  due  and  payable,  or  by  the  per- 

Woollen  Mills,  53  Iowa,  521,5  N.  W.  Rep.  formance  of  any  other  act  or  duty  to 

693 ;  Mountain  City  Market,  Ac  Asso.  v.  which  the  lessee  may  be  boand ;  and  if  the 

Keams,  103  Pa.  St.  403.  lien  is  enforced  by  a  sale  of  the  building 

*  Montandon  v,  Deas,  14  Ala.  33,  48  or  improv9ment,  the  purchaser  may,  at 
Abb.  Dec.  84.  his  election,  become  entitled  to  the  posses* 

'  Watson  9.  Gardner,  119  IlL  312,  10  sion  of  the  demised  premises,  and  to  re- 

N.  KRep.  193.  main  therein  for  the  unexpired  term,  by 

*  Coraell  V.  Barney,  26  Hun,  134.  paying  rent  to  the  lessor,  or  performing 

*  Rotbe  V.  Bellingrath,  71  Ala.  55 ;  any  act  or  duty  to  which  the  lessee  was 
Hathaway  v,  Davis,  32  Kans.  693,  5  Pac.  bound,  as  if  he  were  the  assignee  of  the 
Rep.  29 ;  Gaskill  v.  Trainer,  3  Cal.  334.  lease ;  or  he  may,  within  sixty  days  after 

In  sevsral  States,  statntes  Itave  been  the  sale,  remove  such  building  or  improve- 

•Motsd  for  tba  pnteetlan  of  Uan-holdezs  ment  from  the  premises ;  and  if  he  elects 

ift  case  of  fdcfeiton  of  the  lease :  —  to  take  possession  and  to  remain  therein 

Alabatna:  When  the    building  or  im-  until  the  expiration  of  the  term  of  the 

pravement  is  erected  under  or  by  virtue  lease*  he  may,  within  a  reasonable  time 

of  any  contract  with  a  lessee  in  possession,  after  the  expiration  of  the  term,  remoTe 

ud  the  ersction  is  not  in  violation  of  the  snch  building  or  improvement  from  tha 
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work  a  forfeiture.     There  mast  be  a  demand  to  effect  this.    A 
forfeiture  is  never  implied,  and  is  not  favored  by  the  rules  of  kw. 

preniUes.    If,  before  a  sale,  the  holder  of  the  obligor's  election,  and,  farther,  that 

the  lien  has  made  any  payments  of  rent  "  nnder  this  agreement  the  interest  of  the 

or  other  pecuniary  compensation  to  the  obligee  in  said  premises  shall  be  only  a 

lessor,  which  ought  to  hare  been  paid  by  leasehold   interest    nntil    deed    is  made 

the  lessee,  he  shaU  be  reimbarsed  snch  thereunder,  and  shall  not  be  subject  to 

payments  from  the  proceeds  of  sale.  any  mechanic's  lien,  or  other  lien  by  rear 

When  a  lien  attaches,  the  lessor,  at  any  son   of  any  act  of  said  obligee."    The 

time  before  a  sale  of  the  property,  shall  purchaser  erected  a  dwelling-house  on  the 

hare  the  right  to  discharge  the  same  by  lot,  and  a  material-man  filed  a  lien,  after 

paying  to  the  holder  the  amount  secured  which  a  forfeiture  was  declared,  and  the 

thereby,  including  costs  and  all  moneys  Tendor  took  possefsion  and  Fold  the  pro]>> 

he  may  have  paid  to  the  lessor  to  prevent  erty  to  another.    The  lien  was  held  good, 

a  forfeiture  of  the  lease ;  and  after  a  the  prohibition  against  a  lien  being  only 

sale,  he  shall  have  the  right  to  prerent  the  as  to  the  purchaser's  interest  in  the  land, 

removal  of  the  building  or  improvement  and  not  as  to  the  improTcment  thereon, 

from  the  premises,  by  pajing  to  the  pur-  Oliver  v.  Davis,  81  Iowa,  287,  46  N.  W. 

chaser  the  yalue  of  such  building  or  im-  Bep.  1000. 

provement;  and    upon    such    payment,  Kentucky:  U  labor  be   performed  or 

either  to  the  holder  of  the  lien  or  to  the  materials  furnished  by  contract  with  a 

purchaser,  such  building  or  improvement  lessee  of  rea}  estate  for  a  term  of  years, 

shall  become  the  property  of  the  lessor,  and  if,  before  the  expiration  of  the  term 

Code  1886,  §§  3020,  3021.  by  lapse  of  time,   the  lessee's   interast 

In  Hissonri,  R.  S.  1879,  §  3175,  the  therein  shall,  from  any  cause,  become  for- 

improvement  and  the  leasehold  estate  or  feited  to  the  lessor,  or  shall  be  surren- 

term  shall  be  subject  to  lien ;  and  in  case  dered  to  him,  and  if  the  lessor  shall  refuse 

the  lessee  has  forfeited  his  term,  the  pur-  to  pay  the  same,  the  person  performing 

chaser  under  the  lien  is  entitled  to   pay  the  work  or  furnishing  the  materials  shall 

up  all  arrears  of  rent,  unless  the  lessor  hare  the  right  to  remoye  the  same  from 

has  obtained  possession  or  judgment  for  the  leased  premises,  provided  it  can  be 

possession,  in  which  case  the  purchaser  done  without  material  injury  to  any  previ- 

shali  have  the  right  only  to  remove  the  ous  improvement  on  said  leased  premises, 

improyement  within  sixty  days,  and  the  G.  S.  1883,  ch.  70,  §  4. 

owner  shall  receive  the  rent  due  him  out  Montana:  And  when  the  interest  owned 

of  the  proceeds  of  the  sale  down  to  the  by  the  owner  or  proprietor  of  a  boild- 

time  of  removal.  ing,  erection,  or  other  improvement  is  onlj 

In  Iowa,  R.  Code  1880,  §  2131 ;  Korth  a  leasehold  interest,  the  forfeiture  of  sach 

Dakota  and  South  Dakota,  Compiled  Laws  lease  for  the  non-payment  of  rent,  or  non- 

1887,  §  5479,  the  lien  attaches  to  the  ex-  compliance  with  any  of  the  other  stipo- 

tent  of  the  interest  of  the  owner;  and  lations  therein,  shall  not  forfeit  or  impair 

when  this  interest  is  a  leasehold  interest,  snch  liens  so  far  as  concerns  the  boild- 

the  forfeiture  of  the  lease  shall  not  impair  ings,  erections,  and  improyements  thereon 

the  lien  so  far  as  it  concerns  the  build-  put    up   by    such   owner   or   proprietor 

ings,  erections,  or  improvements,  but  the  charged  with  such  lien,  but  snch  build* 

same  may  be  sold  to  satisfy  the  lien,  and  ing,  erection,  or  improvement  may  be  sold 

may  be  removed  within  thirty  days.  to  satisfy  said  lien,  and  be  moved  within 

The  owner  of  land  sold  a  lot  upon  time  twenty  days  after  the  sale  thereof  bj  the 

payments,  giving  a  bond  for  a  deed,  which  purchaser.    Comp.  Stats.  1887,  §  1375. 

provided  for  a  forfeiture  on  default,  at  In    Oregon,    Annotated    Laws    1887, 
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It  cannot  take  place  by  consent,  though  there  may  be  a  surren- 
der by  the  lessee.  But  a  surrender  will  not  be  allowed  to  defeat 
a  mechanic's  lien  upon  the  lessee's  estate,  where  the  lien  has  ac- 
crued before  the  surrender  took  place.^  If  after  such  surrender 
the  lessor  or  owner  makes  improvements  upon  the  property,  a 
mechanic's  lien  which  has  previously  attached  to  the  leasehold 
interest  is  not  thereby  impaired.^ 

A  voluntary  surrender  to  the  owner  by  the  lessee  does  not  af- 
fect a  lien  which  has  already  attached  on  the  estate  of  the  lat- 
ter. If  in  such  case  the  owner  should  neglect  to  discharge  the 
lien,  upon  a  sale  under  a  decree  establishing  the  lien  he  would 
be  compelled  to  accept  another  tenant.  The  merger  of  the  es- 
tate of  the  lessee  with  that  of  the  owner  would  not  destroy  the 
previous  lien.* 

1274.  The  lien  upon  a  leasehold  estate  may  include  build- 
ings, fixtures,  and  maohinery  placed  upon  the  leased  land  by  a 
tenant  who  has  the  right  of  removal.^  Such  right  of  removal, 
instead  of  lessening  the  lien,  enlarges  it  rather,  and  enables  the 
lien-holder  to  obtain  a  greater  interest  in  the  leased  premises. 
The  fact  that  for  some  purposes  and  under  some  circumstances 
the  buildings,  fixtures,  and  machinery  placed  upon  the  leased 
premises  by  the  tenant  may  be  considered  as  personal  prop- 
erty, does  not  have  the  effect  of  preventing  the  attaching  of  the 
lien.  For  the  purposes  of  the  lien,  in  such  a  case  the  lease- 
hold interest  will  include  the  right  to  the  buildings,  fixtures,  and 
machinery,  and  the  right  to  remove  them,  and  the  lien  will  at- 
tach to  the  buildings,  fixtures,  and  machinery,  as  well  as  the  les- 

S  3670,  in  caae  the  interest  of  the  peraon  *  Dobschnetz  v.  HoUiday,  82  HI.  371 ; 
irho  caused  the  bailding  or  other  improTe-  Chenej  v.  Bonnell,  58  IlL  268 ;  Gaflkill  v, 
ment  to  be  constructed  be  |  leasehold  in-  Trainer,  3  Cal.  334. 
terest,  and  the  bolder  has  forfeited  his  *  Ombony  v.  Jones,  19  N.  Y.  234,  21 
lease,  the  purchaser  of  the  building  and  Barb.  520 ;  Dobschuetz  v.  Hollidaj,  82 
leasehold  term,  upon  the  foreclosure  of  HI.  371 ;  Hathaway  v.  Davis,  32  Kans. 
the  lien,  shall  be  held  to  be  the  assignee  693.  This  was  under  a  statute  expressly 
of  such  term,  and  entitled  to  pay  all  ar-  giving  a  lien  upon  buildings,  fixtures,  and 
rears  of  rent,  unless  the  lessor  has  re-  machinery.  McCarty  v.  Burnet,  84  Ind. 
gained  possession,  in  which  event  the  pur-  23.  Contra  in  Pennsylvania,  before  re- 
chaser  has  only  the  right  to  remove  the  cent  statutes  giving  such  a  lien.  White's 
building  within  thirty  days  after  his  pur-  App.  10  Pa.  St.  252  ;  Church  v.  Griffith, 
chaae.  9  Fa.  St.  1 17,  49  Am.  Dec.  548 ;  Haworth 

1  GaskiUi;.  Trainer,  3  Cal.  334.    See  v.  Wallace,   14  Pa.   St.  118;  Schenley's 
Winn  9.  Henderson,  63  Ga.  365.  App.  70  Pa.  St.  98. 

2  GaskiU  v,  Moore,  4  CaL  233. 
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see's  interest  in  the  lancl.  If  the  materials  furnished  are  used  in 
repairs,  and  are  so  merged  in  the  freehold  as  to  be  incapable  of 
severance,  the  contractor  has  no  lien  thereon,  but  merely  a  lien 
on  the  leasehold  estate.^ 

Under  statutes  which  give  mechanics  a  lien  only  on  the  lessee's 
interest  in  the  land,  or,  in  other  words,  a  lien  only  on  the  lease- 
hold estate,  a  mechanic  cannot  enforce  a  lien  on  machinery  and 
other  fixtures  which  he  has  annexed  to  the  land,  or  restrain  the 
lessor  from  using  the  same  after  he  has  taken  possession  upon  the 
surrender  of  the  lease  by  the  lessee.  If  the  machinery  is  affixed 
to  the  land  as  a  part  of  the  realty,  the  lessor  is  in  such  case 
rightfully  in  possession ;  and  if  the  machinery  is  not  a  part  of  the 
realty,  the  mechanic  has  no  right  of  lien.^ 

1276.  Lien  not  extended  beyond  lessee's  interest.  —  A  stat- 
ute authorizing  a  lien  against  a  building  erected  by  a  lessee,  and 
his  interest  under  the  lease,  should  not  be  extended  in  its  opera- 
tion by  implication.  It  should  be  construed  to  embrace  onlj 
such  buildings  as  the  lessee  might  himself,  at  common  law,  re- 
move at  any  time  during  his  term,  before  surrendering  posses- 
sion.^ It  will  not  be  extended  to  engines,  boilers,  and  machinery 
erected  by  a  tenant  upon  leased  premises,  unless  the  same  were 
used  in  the  construction  of  the  building,  or  were  connected  with 
it  so  as  to  become  a  part  of  the  building  itself  for  some  permsr 
nent  object,  so  as  to  pass  with  it  as  a  constituent  part.^ 

1276.  In  general,  the  interest  of  a  lessor  cannot  be  sub- 
Jeoted  by  the  lessee  to  a  meohanio's  lien  for  work  done  or  ma- 
terials furnished  on  the  contract  of  the  lessee,  or  of  any  one 
claiming  under  him.  To  bind  the  lessor's  interest,  his  agreement 
or  consent  must  be  shown :  neither  his  agreement  nor  consent 
can  be  implied  from  the  relation  existing  \^etween  him  and  the 
lessee.** 

^  Rothe  V,  Bellingrath,  71  Ala.  55.  Oalifoniia:  Phelps  r.  Maxwell's  Cmk 

^  Chamberlin  v.  McCarthy,  18  N.  T.  Gold  M.  Co.  49  Cal.  336. 

Sapp.  217;  Ward  v.  Kilpatrick,  85  N.  Y.  Georgia:    Harman  v.   Allen,    II    Ga. 

413;   Block  v.  Marray  (Mont.),  31  Pac.  45;  Gaskill  v.  Dayis,  61  Ga.  644. 

Rep.  550.  miaoia :   Jadson  v.  Stephens,   75  DL 

*  Inverarity  i;.  StoweU,  10  Greg.  261,  255. 

264,  per  Watson,  C.  J.  Indiana :  Wilkerson  v.  Rust,  57  Ind. 

*  Richardson  v.  Koch,  81  Mo.  264.  172;  Bajliea  t7.Sinex,21  Ind.  45 ;  Lynam 
^Alabama:    Rothe  v.  Bellingrath,  71    v.  King,  9  Ind.  3. 

Ala.  55.  Maryland :  Milla  v,  MatthewB^  7  Md. 

315. 
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In  the  absence  of  express  permission  in  the  lease  to  build,  the 
owner's  failure  to  dissent,  and  his  assistance  in  the  erection  of  the 
bQilding  as  agent  of  the  tenant,  do  not  constitute  consent,  and  no 
liens  for  labor  or  material  attach  to  the  land.  The  owner  at  most 
only  acquiesced  in  the  erection  of  the  building  by  his  lessee,  but 
scquiescence  is  not  consent.^ 

Where  a  building  is  erected  or  repaired  under  a  contract  with  a 
lessee  alone,  his  interest  only  is  subject  to  the  lien,  inasmuch  as  a 
lessee  for  a  term  of  years  is  an  owner.  The  fact  that  the  owner 
of  the  fee  knew  that  the  lessee  was  making  improvements  does 
not  subject  his  interest  to  the  lien,  as  he  does  not  thereby  become 
a  party  to  the  contract.^ 

The  rule  is  otherwise  under  a  statute  which  provides  that,  when 
the  construction  of  a  building  upon  land  is  known  to  the  owner  of 
any  interest  therein,  such  interest  shall  be  subject  to  the  contrac- 
tor's lien.  In  such  case,  where  the  construction  is  at  the  instance 
of  a  leaseholder  with  the  knowledge  of  the  owner,  not  only  the 
leasehold  interest,  but  also  the  fee,  is  subject  to  such  lien.^ 

The  right  to  a  lien  against  a  leasehold  estate  is  not  lost  by  the 
parchase  of  such  estate  by  the  lessor.  In  equity  the  two  estates 
will  be  preserved  from  a  merger  in  order  to  effectuate  the  lien 
against  the  leasehold.^ 

At  common  law  the  burden  of  repairs  was  always  cast  on  the 
tenant,  and  the  landlord  was  under  no  implied  obligation  to  keep 
the  rented  premises  in  repair ;  and  a  statute  providing  for  a  lien 
on  rented  lands  must  be  construed  in  harmony  with  this  principle, 
80  far  as  the  terms  of  the  statute  will  permit. 

Generally  a  lessor  does  not  bind  his  estate  for  contracts  made 
by  his  lessee  in  erecting  improvements,  although  he  makes  ad- 

Kianehuatto:  Francis  v.  Sajles,  101  ^  HaTens  v.  West  Sid«  Electric  Lif^ht 

Mass.  435 ;  Conant  v.  Brackett,  112  Mass.  Co.  17  N.  T.  Supp.  580. 

18.  s  Jones  v.  Manning,  6  N.  Y.  Snpp.  336, 

VevBda:  Gould  v.  Wise,  18  Nev.  253,  3  25  St.  Rep.  771 ;  Block  r.  Marray  (Mont), 

Psc  Rep.  30.  31  Pac.  Rep.  550. 

VevToik:  Mnmford  v.  Brown,  6  Cow.  *  As  in  California,  Code   Civ.    Proc. 

*75,  16  Am.  Dec.  440;  Sherwood  ».  Sea-  §  1192;  West  Coast  Lumber  Co.  v.  New- 

msn,  2  Bosw.  127  ;  De  Rondo  t^.  Olmsted,  kirk,  80  Cal.  275, 22  Pac.  Rep.  231 ;  Phelps 

5Dal7,398;  Howard  v.  Doolittle,  3  Dner,  v.  Mining  Co.  49  Cal.  336;  Fnqnajr  p. 

^ ;  Post  V.  Yetter,  2  E.  D.  Smith,  248 ;  Stickney,  41  Cal.  583 ;  Moore  v.  Jackson, 

Jones  V.  Manning,  6  N.  T.  Sapp.  838;  49  Cal.  109. 

Boss  r.  Simon,  8  N.  T.  Supp.  2.  *  Ellis  v.  Porter  (Utoh  T,),  29  Pac.  Rep. 

879. 

299 


§§  1277,  1278.]      MECHANICS*  LIENS :  CONTBACT  OB  CONSENT 

yances  to  his  lessee  for  this  purpose,  and  by  the  terms  of  the  lease 
the  improvements  are  to  belong  to  the  lessor  at  the  expiration  of 
the  term.^ 

When  the  repayment  of  advances  to  be  made  by  the  lessor  is 
one  of  the  conditions  of  the  lease,  claimants  of  liens  for  improTe- 
ments  made  by  the  lessee  are  regarded  as  having  constructiTe 
notice  of  the  condition,  and  the  lessor's  claim  for  the  repayment 
of  the  advances  takes  precedence  of  such  liens.^ 

Bat  the  fact  that  the  lessor  has  furnished  the  lessee  with  money 
to  make  improvements  upon  the  demised  premises  may,  with  other 
evidence,  tend  to  show  that  the  lease  was  made  with  a  view  to 
such  improvements,  and  to  charge  the  lessor's  estate  with  liens 
for  them.^ 

1277.  A  clause  in  a  lease,  authorizixiff  or  compelling  the 
making  of  alterations  and  improvements  at  the  expense  of 
the  lessee,  is  not  such  a  consent  as  will  subject  the  lessor's  inter- 
est to  a  lien  for  repairs  or  improvements  made  by  the  lessee.^ 
The  consent  intended  is  an  absolute  consent  consistent  with  the 
right  to  do  the  work  on  the  credit  of  the  building.  If  the  re- 
pairs or  improvements  are  to  be  made  at  the  cost  of  the  lessee, 
the  landlord's  consent  must  be  regarded  as  a  qualified  or  con- 
ditional consent,  the  qualification  or  condition  being  that  the 
tenant  shall  pay  the  cost.  The  circumstance  that  the  tenant 
and  not  the  landlord  is  to  defray  the  expense  of  the  repairs  or 
improvements  is  conclusive  that  neither  the  landlord  nor  the 
building  is  to  be  subject  to  the  cost  of  the  work. 

1278.  Mere  permission  to  a  tenant  to  make  repairs  or 
improvements  does  not  subject  the  owner's  property  to  a 
lien.^    A  lease  of  a  hotel  for  five  years,  which  provides  that  the 

1  Mills  V.  Matthews,  7  Md.  315;  Stay-  McClintock  v,  Criswell,  67  Pa.  St.  183; 

vesant  v.  Browning,  1  J.  &  S.  203 ;  WU-  Newell  v,  Haworth,  66  F^  St.  363. 

keraon  v.  Rust,  57  Ind.  172;  Johnson  v.  These  decisions  were  made  nnder  a  stat- 

Dewej,  36  Cal.  623 ;  Caldwell  Institute  v.  nte,  applicable  to  certain  counties  of  the 

Young,  2  Duv.  582.  State,  that  property  should  not  be  liable 

,  ^  Mills  V.  Matthews,  7  Md.  315.    Such  to  liens  for  repairs,  alterations,  or  addi- 

an  agreement  or  condition  in  the  lease  tions  made  by  a  lessee  or  tenant  withoot 

need  not  be  recorded,  under  a  statutory  the  written  consent  of  the  owner.    Mills 

provision  requiring  a  "  mortgage,  incum-  p.  Matthews,  7  Md.3l5  ;  Knapp  v.  Brown, 

brance,  or  lien  "  to  be  recorded,  in  order  11  Abb.  Pr.  N.  S.  118,  45  N.  Y.  207. 

to  have  priority  over  a  mechanic's  lien.  '  Dietrich  v,  Crabtree,  8  W.  Notes  Cas. 

3  Allen  V.  Sales,  56  Mo.  28.  418;  Boteler  v.  Espen,  99  Pa.  St.  313; 

*  Boteler  v.  Espen,  99  Pa.   St.  313 ;  Johnson  v.  Dewey,  36  Cal.  623. 
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lessee  shall  make  all  necessary  repairs,  bat  shall  make  no  altera- 
tions or  improvements  without  the  lessor's  consent,  and  shall 
leave  all  alterations  and  improvements  at  the  expiration  of  the 
term  for  the  lessor^s  benefit,  indicates  no  intention  that  the  ex- 
pense of  the  repairs  is  to  be  borne  by  the  lessor,  but  on  the  con- 
trary that  they  are  to  be  borne  exclusively  by  the  lessee,  and 
therefore  that  the  lessor's  estate  is  not  subject  to  a  lien  for  such 
repairs.^ 

A  tenant  under  a  written  lease  for  the  term  of  a  year  had 
the  option  to  purchase  the  premises  within  the  year,  but  in  the 
event  of  his  not  purchasing  he  agreed  to  surrender  the  premises 
at  the  end  of  the  year,  with  whatever  improvements  he  had 
made  upon  them.  During  the  year  the  lessee  erected  large  build- 
ings, and  put  into  them  valuable  machinery,  and  at  the  end  of 
the  year  surrendered  possession  to  the  lessor.  It  was  held  that 
the  lease  and  contract  to  convey  did  not  constitute  such  consent 
on  the  part  of  the  owner  as  would  subject  his  interest  in  the  land 
to  mechanics'  liens ;  but  that,  if  the  lessee  had  at  the  time  of 
filing  the  bill  an  equitable  title  or  interest  under  the  agreement 
to  purchase,  this  interest  would  be  subject  to  the  liens,  and  the 
complainants  would  be  allowed  to  exercise  the  option  to  purchase, 
and  thus  enjoy  the  benefits  of  the  lessee's  contract.' 

1279.  To  charge  a  lessor's  estate  with  the  expense  of 
repairs  or  improvements  made  by  his  lessee,  there  must  be 
aiSrraative  evidence  that  they  were  made  by  his  authority,  or 
that  he  accepted  the  work  and  agreed  to  pay  for  it.  Where 
a  lessor  authorized  and  agreed  to  pay  for  certain  repairs  upon  a 
house,  and  his  tenant  at  the  same  time  directed  the  building  of  a 
bam  upon  the  premises,  and  the  builder  presented  to  the  lessor 
a  bill  for  the  entire  work,  it  was  held  that  his  retention  of  the 
bill,  which  was  correct  so  far  as  it  related  to  the  repairs  upon  the 
house,  was  insufficient  to  show  his  acceptance  and  ratification  of 
the  work  upon  the  barn.' 

^  Botoler  v.  Espen,  99  Pa.  St  813.  opioioD,  the  fact  that  the  defendant  re- 

3  Carrier  v.  Cammingf,  40  N.  J.  £q.  ceiTed  and  retained  the  plaintiff's  bill  for 

145.    Under  the  atatnte  of  the  State,  the  a  long  time,  if  such  were  the  case,  was 

written  consent  of  the  owner  is  necessary  entitled  to  bnt  little  weight.  .  .  .  Under 

to  subject  his  estate  to  liens  for  bnildings  some  circnmstances,  the  failure  of  a  party 

erected  by  tenants.    See  §  1878.  to  object  to  an  account  rendered  raises  a 

*  Engfer  v,  Roemer,  71  Wis.  11,  36  N.  strong  presumption  of  its  correctness;  but 

W.  Bep.  618.    Per  Cole^  J. :  "  In  onr  even  that  presumption  may  be  rebutted  by 
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§  1280.]         MECHANICS*  LIENS :  CONTRACT  OB  CONSENT 

The  consent  of  a  corporation  to  the  construction  of  a  building 
upon  its  land  by  a  tenant  cannot  be  implied  from  the  presence 
of  a  director  on  one  occasion  during  the  construction,  unleBS  he 
was  specially  intrusted  with  the  mani^ment  of  the  property.^ 

1280.  Covenant  to  build  or  repair.  —  The  interest  of  the 
lessor  is  not  subject  to  a  lien  for  labor  or  materials  furnished 
under  a  contract  with  a  lessee,  although  the  lease  contains  a 
covenant  that  the  lessee  shall  erect  a  building,  or  shall  make  cer- 
tain repairs  or  alterations  of  existing  buildings,  and  provides 
that  at  the  end  of  the  term,  or  earlier  determination  of  the  lease 
by  reason  of  the  lessee's  failure  to  perform  his  covenants,  the 
building  or  improvements  shall  reyert  to  and  become  the  prop- 
erty of  the  lessor.^  In  such  case  a  lien  cannot  be  enforced 
against  tlie  interest  of  the  lessor,  but  only  against  that  of  the 
lessee,  in  the  absence  of  evidence  that  the  lessor  had  some  con- 
nection with  the  contract  for  labor  or  materials  other  than  that 
implied  by  the  terms  of  the  lease.  Even  if  it  be  provided  that 
at  the  termination  of  the  lease  the  value  of  the  improvements 
shall  be  paid  by  the  lessor  or  deducted  from  the  rent  then  due, 
this  does  not  constitute  the  lessee  the  agent  of  the  leseor  in  con- 
tracting for  labor  or  materials,  nor  does  it  make  him  liable  to 
pay  for  them.* 

The  estate  of  a  lessor  is  not  subject  to  a  lien  for  labor  con- 
tracted for  by  his  lessee  who  has  covenanted  to  make  all  neces- 
sary repairs  and  improvements  at  his  own  expense.^  It  does  not 
matter  that  the  repairs  and  alterations  made  are  apparent,  and 
that  the  lessor  lives  in  the  immediate  neighborhood.^  But  it  has 
been  held  that  if  the  improvements  are  ultimately  to  be  at  the  ex- 
pense of  the  lessor,  though  at  the  time  paid  for  by  the  lessee,  the 
lessor's  estate  is  liable  to  a  lien  therefor.  Thus,  where  the  agree- 
ment was  that  the  lessee  should  make  certain  improvements  at 
his  own  expense,  but  the  lessor  as  compensation  for  them  was  to 
give  the  lessee  a  lease  for  ten  years,  with  the  use  and  occupation 
of  the  property  as  improved,  when  the  improvements  should  re- 
proof tending  to  establish  a  contrary  in-  Matthews,  7  Md.  315;  McCarty  p.  Carter, 
ference."  49  111.  53, 95  Am.  Dec.  572 ;  Dutro  v.  Wil- 

1  Lothian  v.  Wood,  55  Cal.  159.    See,    son,  4  Ohio  St.  101. 
however,  Phelps  v.  Maxwell's  Creek  Gold        *  Kothe  v.  BeUtngrath,  71  Ala.  55. 
M.  Co.  49  Cal.  336.  «  Francia  r.  Sayles,  101  Mass.  435;  Co- 

^  Cornell    v,  Barney,  94  N.   Y.  394;    nant  v.  Brackett,  112  Mass.  18. 
Rothe  17.  BelHngrath,  71  Ala.  55 ;  Mills  v.        >  Francis  v.  Sayles,  101  Mass.  435. 
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vert  to  the  owner,  it  was  held  that  the  lessor's  interest  was  subject 
to  a  hea  therefor.  ^^  When  the  tenant,  or  the  proposed  tenant, 
contracts  with  the  owner  of  the  land  to  add  to  or  to  repair,  com- 
pensation to  be  made  by  the  owner,  either  in  money  or  in  the  use 
and  occapation  of  the  premises,  the  contract  falls  in  the  category 
of  the  ordinary  one  to  build,  and  the  party  adding  to,  or  repair- 
ing, or  constructing  the  building  is  doing  it  for  the  owner,  and 
at  his  ultimate  expense."  ^ 

1281.  Muoh  depends  upon  the  langnaffe  of  the  statute 
under  which  the  lien  is  claimed,  as  regards  the  authority  of 
the  lessee  to  bind  the  estate  of  the  lessor.  Thus,  under  a  statute 
which  provided  that,  if  the  person  who  caused  the  building  to  be 
constructed  owned  less  than  a  fee  simple  estate,  then  only  his 
interest  shall  be  snbject  to  a  lien,  it  was  held  that  a  lessee,  who 
erected  buildings  in  pursuance  with  a  covenant  in  his  lease, 
irhich  were  to  revert  to  the  lessor  at  the  expiration  of  the  term, 
eoald  subject  only  his  own  interest  in  the  premises  to  a  lien  for 
the  improvements ;  ^  yet,  nnder  a  statute  which  gave  a  lien  upon 
a  building  erected  upon  land  with  the  permission  of  the  owner,  it 
was  in  the  same  State  held  that  the  lessor's  interest  was  subject 
to  a  lien  for  improvements  made  by  a  lessee  under  like  provi- 
sions of  a  lease.^ 

1282.  In  Pennsylvania  the  decisions  arising  under  build- 
ing contrcusts  of  lessees  are  somewhat  exceptional.  Where 
the  repairs  or  improvements  made  by  a  tenant  are  really  made 
at  the  expense  of  the  landlord,  either  in  money  or  in  the  use  of 
the  premises,  the  tenant  is  regarded  as  the  agent  of  the  landlord 
in  making  them,  and  the  landlord's  interest  or  estate  may  be 
subject  to  a  lien  for  such  repairs  or  improvements.  A  lease  pro- 
viding that  the  tenant  shall  make  such  repairs  or  improvements, 
and  that  the  lessee  shall  pay,  for  the  whole  or  a  part  of  the  term, 
only  a  nominal  rent,  is  a  building  contract  as  well  as  a  lease, 
with  all  the  incidents  and  liabilities  of  such  a  contract.    The  buiid- 

>  Nesa  V.  Wood,  42  Minn.  427,  44  N.  269 ;  Bnrbridge  r.  Marcy,   54  How.  Pr. 

W.  Bep.  313.  446.    So  where  the  terms  of  the  etatnte 

'  Cornell  v,  Barney,  94  N.  Y.  394.    And  are,  "  at  the  instance  of  the  owner  or  of 

M>  if  the  terms  of  the  statutes  are,  "  with  his  agent.*'    Cornell  v.  Barney,  26  Han, 

the  direction  of  the  owner  or  his  agent,"  134. 

DO  lien  can  attach  to  the  lessor's  interest  *  Bnrkitt  v.  Harper,  79  N.  Y.  273,  14 

aader  soch  a  lease.    Knapp  v.  Brown,  45  Hun,  581 ;  Otis  v.  Dodd,  90  N.  Y.  336, 

N.  Y.  207;  Muldoon   v.  Pitt,  54  N.  Y.  affirming  24  Hun,  538. 
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ing  is  erected  or  the  repairs  are  made  by  the  tenant  for  the  land- 
lord, with  his  assent  and  at  his  ultimate  expense,  being  paid 
for  oat  of  the  rent,  or  from  the  use  and  profit  of  the  premifles.^ 
It  does  not  make  any  diCFerence  that  the  contract  stipulates  that 
the  improvements  are  to  be  made  by  the  tenant  at  his  own  ex- 
pense. This  is  no  more  than  is  implied  in  every  contract  to 
build ;  for  it  is  always  contemplated  that  the  contractor  shall 
build  at  his  own  expense.^ 

But  no  lien  attaches  to  the  lessor's  property  for  improvements 
made  by  the  lessee  which  are  not  authorized  by  the  lease.  There 
is  no  implied  authority  in  the  tenant  to  make  improvements  sub- 
ject to  a  lien  on  the  landlord's  property.  Therefore,  if  the  lessee 
goes  beyond  the  terms  of  the  lease,  and  for  his  own  convenience 
or  use  erects  buildings,  or  puts  in  steam  power  in  place  of  water 
power,  the  owner's  estate  is  not  subject  to  liens  therefor.^ 

It  is  not  necessary  that  the  lease  should  contain  an  express 
covenant  to  build  to  make  it  an  improvement  lease,  under  which 
the  lessor's  estate  will  be  bound ;  it  is  sufficient  if  it  appears  that 
it  was  the  intention  of  the  parties,  at  the  time  of  the  execution  of 
the  lease,  that  the  improvements  should  be  made.^ 

1  Hall  V,  Parker,  94  Pa.   St.   109,  8  12PhiIa,175;  Wainwright  f.  Barclaj,  12 

Weekly  N.  C.  325,   U  Phila.  619;  Bar-  Phila.22l;  AmOBV,  Clare,  9  PhQa.  35. 

day  V,  Wainwright,  86  Pa.  St.  191,  35  ^  Hall  v,  Parker,  94  Pa.  St  109. 

Leg.  Int  121 ;  Woodward  v.  Leibjr,  36  Pa.  >  Long  v,  McLanahan,  103  Pa.  St.  537. 

St.  437;  Lciby  v.  Wilson,  40  Pa.  St.  63;  *  Barclay  v.  Wainwright^  86   Pi.  St 

Hopper  V.  Childs,  43  Pa.  St.  310;  Fisher  191,  35  Leg.  Int.  121. 
r.  Rnsh,  71  Pa.  St.  40;  Rush  v.  Perot, 
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CHAPTER  XXXII. 
mechanics'  liens  op  sub-contractors. 


L  In  general,  1283-1285. 
IL  By  sobrogation  throagh   notice    to 
owner,  1286-1303. 


III.  Direct  and   abaolute  lien  upon  the 

property,  1304-1306. 

IV.  Application  of  payments,  1307-1309. 


I.  In  Oeneral. 

1283.  Sub  -  contractorB,  cts  defined  by  statute  in  several 
States,  are  all  persons  except  those  who  have  contracts  directly 
with  the  owner  or  his  agent.^  In  most  of  the  States,  sub-contrac- 
toi-s  equally  with  contractors  are  expressly  given  liens  for  labor 
done  and  materials  furnished.  In  determining  who  are  entitled 
to  liens,  reference  must  be  had  to  the  statute  which  confers  the 
right.  The  statute  by  its  terms  will  generally  show  whether 
mechanics,  laborers,  and  material-men  who  in  any  way  contribute 
work  or  materials  towards  the  construction  of  a  building  or  other 
improvement,  are  equally  entitled  with  sub-contractors  to  claim  a 
lien. 

Aside  from  statutory  definitions  or  provisions,  it  may  be  said 
in  general  that  one  who  contracts  directly  with  the  owner  for 
the  construction  or  repair  of  a  house  or  other  improvement  is  an 
original  contractor;^  and  that  one  who  contracts  with  a  person 
who  has  so  contracted  with  the  owner  is  a  sub-contractor.  But 
one  who  furnishes  materials  directly  to  the  owner,  to  be  used  in 

^  Arkamaa  :  Dig.  of  Stats.  1884,  §§  4419,  with  a  sub-contractor  in  the  first  degree  is 

4483;  Buckley  v.  Taylor,  51  Ark.  302,  11  one  in  the  second  degree.    §  1191. 

S.W.  Kep.  281.  «  Ambrose  Manuf.  Co.    r.  Gapen,  22 

Vorth  Dakota  and  Sonth  Dakota :  Code  Mo.  App.  397 ;  Sparks  v,  Batte  Co.  Grav. 

CiT.  Pjoc.  §  671.  M.  Co.  55  Cal.  389;  Matthews  ».  Brew- 

Iflaho :  Civ.  Code,  §  824.  ing  Ass'n,  83  Tex.  604, 19  S.  W.  Rep.  150 ; 

Iowa:  R.  C.  1880,  §  2137.  Hearne  v.  Railway  Co.  53  Mo.  325 ;  Mer- 

ntah     Tonitory :     Code    Civ.    Proc.  chants'  &  M.  Sav.  Bank  v,  Dashiell,  25 

§1066.  Gratt  616;  Wisconsin  Planing  Mill  Co. 

In  Colorado,  one  who  contracts  with  the  v.  Grams,  72  Wis.   275,  39  N.  W.  Rep. 

principal  contractor  is  a  subn^ntractor  in  531 ;  La  Grille  r.  Mallard,  90  Cal.  378,  27 

the  first  degree ;  and  one  who  contracts  Pac.  Rep.  294. 
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§  1288.]        mechanics'  liens  of  sub-contbactobs. 

the  construction  of  a  building  which  is  being  erected  by  him,  is 
not  an  original  contractor.^  The  term  *^  sub-contractor  "  is  some- 
times used  in  a  broader  sense,  and  as  including  all  persons  em- 
ployed directly  or  remotely  under  the  contractor ;  but  this  use  of 
the  term  is  not  warranted  except  by  the  plainest  expressions  of 
the  statute. 

In  some  States  a  sub-contractor  in  the  second  or  more  remote 
degree  is  not  entitled  to  a  lien  given  to  a  sub-contractor,  and  not 
in  terms  given  to  contractors  under  a  sub-contractor.  The  stat- 
utes do  not  generally  extend  the  privilege  to  any  but  direct 
dub-contractors ;  and  to  extend  it  beyond  them  the  statute  most 
give  the  privilege  in  the  plainest  terms.  *^  If  the  right  to  the 
lien  can  be  extended  indefinitely,  then  it  is  very  obvious  there 
would  be  no  safety  in  contracting  for  the  erection  of  a  building, 
And  no  prudent  man  would  do  it."  ^ 

Of  course  there  may  be  several  principal  contractors  for  the 
erection  of  a  building  or  other  improvement ;  and  there  may  be 
numerous  sub-contractors  nnder  each  principal  contractor.  One 
•contractor  may  undertake  to  lay  the  foundations  of  the  building; 
another  to  build  the  walls ;  another  to  finish  the  interior ;  an- 
other to  paint  the  building ;  and  so  on  through  all  the  trades 
whose  services  may  be  required  in  the  work.  One  contracting 
to  BU{^ly  the  marble  mantels  for  a  house  is  a  contractor,  through 
whom  others  employed  to  do  the  work  or  furnish  a  portion  of 
the  marble  may  acquire  a  lien.^ 

^  Scliwrartz  v.  Knight,  74  Cal.  432,  16  who  majr  resort  to  the  owner,  would  lad 

Pac  Kep.  235.  to  hardship  and  inconvenieoce  by  pattiog 

^  Waft  Vixginia :    McGugin   v,    Ohio  the  owner  and  contractor  apon  inquir/, 

(River  R.  R.  Co.  3d  W.  Va.  63,  10  S.  E.  through  succMsive  dealers  in  the  mateii- 

Rep.  36,  per  English,  J.  als  used  in  the  building,  to  find  who  bts 

niiniola :  Cairo  &  St.  L.  R.  R.  Co.  v.  or  who  haa  not  been  paid  hj  hia  immedi- 

Wat8on,85lll.  531 ;  Newhallp.  Kastens,  70  ate  debtor.    Under  anch  a  oonatmctioo, 

111.  156 ;  Rothgerber  i;.  Dupuy,  64  Dl.  452.  any  unpaid  dealer,  however  remote,  may 

Minneiota:    Merriman   v.    Jones,    43  demand  payment;  and  it  admits  of  s 

Minn.  29,  44  N.  W.  Rep.  526.  situation  that  may  be  oppresaive  to  the 

New  Jersey:  Carlisle  r.  Knapp,  51  N.  contractor,  where  an  irresponaiUe  tab- 
J.  L.  329,  331, 17  N.  J.  Rep.  633,  per  Mc-  contractor  may,  by  extrayagant  parcbsse 
Gill,  Chancellor :  "  The  persons  intended  of  material,  which  will  be  paid  by  the 
to  be  benefited  are  the  persons  who  have  owner  from  the  oontractor'a  fund,  so  far 
the  right  to  demand  payment  from  that  exhaust  the  sab-contractor'a  price  that 
contractor  with  whom  the  owner  haa  an  the  remainder  of  it  will  not  suffice  to  ens- 
account.  The  consiruction  of  the  statute  ble  him  to  complete  hia  work,  or  the  prin- 
contended  for  by  tike  plaintiff  in  error,  cipal  contractors  to  do  it  without  losa" 
that  these  is  no  limit  of  the  material-men       >  Derrickson   v,  Nagle,   2  Pfaila.  120; 

*S06  Vogel  V.  Luitwieler,  52  Hun,  184. 


IN  GENERAL.  [§§  1284,  1285. 

A  contractor  with  whom  a  mill-owner  has  contracted  for  repairs 
to  a  mill  cannot,  without  the  authority  or  knowledge  of  the  mill- 
owner,  by  ordering  machinery  and  having  it  charged  directly  to 
the  mill^wner  by  the  manufacturers,  constitute  the  latter  original 
contractors  with  the  mill-owner,  instead  of  sub-contractors.^  A 
person  who  agrees  to  set  up  a  steam  plant  in  a  factory  under  a 
written  contract  is  not  a  ^^  contractor  "  where  the  only  work  to 
be  done  on  the  premises  is  incidental  to  the  delivery  of  the  machin- 
ery and  placing  it  in  position.^  Where  a  railroad  company  sold 
and  conveyed  an  unfinished  railroad  to  another  company,  and 
bound  itself  to  complete  the  road,  the  first  company  thereby  be* 
came  a  principal  contractor,  and  the  persons  contracting  with 
that  company  to  do  work  upon  such  road  were  sub-contractors 
only,  and  could  establish  a  lien  only  by  complying  with  the  stat- 
ute relating  to  sub-contractors.^ 

1284.  A  sub-contractor,  laborer,  or  material-man,  in  deal- 
ing  "With  the  contractor,  is  presumed  to  rely  upon  his  lien 
upon  the  property.^  It  is  not  necessary  for  him  to  prove  affirm- 
atively that  he  relied  upon  the  credit  of  the  building,  if  his 
labor  or  materials  actually  entered  into  its  construction.  The 
burden  is  upon  the  land-owner  to  show  that  he  relied  upon 
the  credit  of  the  contractor  alone.  The  law  gives  the  sub-con- 
tractor the  right  of  a  lien  if  he  complies  with  its  requirements, 
and  it  is  always  to  be  presumed  that  he  accepts  the  benefits 
the  law  confers.  The  fact  that  he  brings  himself  within  the 
requirements  of  the  statute,  and  afterwards  seeks  to  enforce 
his  right,  is  sufficient  proof  that  he  intended  to  rely  upon  this 
right. 

1285.  There  are  two  modes  adopted  by  different  meohan- 
ios'  lien  statutes  for  seouring  the  benefits  of  the  statutes  to 

1  Stont  V.  McLachlin,  38  Kans.  120,  15  against  the  owner,  or  that  the  claim  of 

Pac.  Rep.  902.  lien  shall  assert  that  they  were  farnitihed 

*  Hinckley  v.  Cracker  Co.  91  Cal.  136,  on  the  credit  of  the  hnilding,  or  that  af- 
27  Pac.  Rep.  594.  firmatiye  proof  shall  he  made  that  such 

*  Templiu  v.  Chicago,  B.  &  P.  Ry.  Co.  was  the  fact  Of  course,  if  the  articles 
73  Iowa,  548,  35  N.  W.  Rep.  634.  were  charged  against  the  contractor  alone, 

*  Wolf  V.  Batcheldor,  56  Pa.  St.  87 ;  it  is  some  eyidence,  thongh  slight  only, 
Chareh  9.  Allison,  10  Pa.  St.  413 ;  Van  that  they  were  famished  on  his  credit. 
Billiard  p.  Nace,  I  Grant,  233,  235 ;  Horn-  and  of  this  the  defendant  had  the  full 
mel  V.  Lewis,  104  Pa.  St.  465,  470.  Per  henefit  nnder  the  chaige  of  the  coart, 
Gre«n,  J. :  "  The  statute  does  not  require  which  left  the  whole  question  to  the 
either  that  the  materials  shall  be  charged  jury." 
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§  1286.]        mechanics'  liems  of  bub-contbactobs. 

Bub-contractors  and  others  employed  by  the  principal  c(»trac- 
tor.^  The  eariier  method,  sometimes  called  the  Pennsylvania  sys- 
tem, which  is  adhered  to  in  many  States,^  was  to  give  the  sqIhcod- 
tractor,  as  well  as  the  contractor,  a  direct  and  absolute  lien  upon 
the  property ;  and  when  a  contractor  and  a  sub-contractor  both 
sought  to  enforce  liens  upon  the  same  property  for  the  same  ser- 
vices, the  lien  of  the  sub-contractor  was  given  precedence.  Under 
this  method  the  owner  can  protect  himself  only  by  retaining  in  his 
hands  from  the  amount  due  the  contractor  a  sum  sufficient  to  pay 
whatever  claims  there  may  be  on  the  part  of  laborers,  mechan- 
ics, and  material-men  whom  the  contractor  has  employed.  The 
owner  is  afforded  some  relief  by  provisions  requiring  that  qkims 
of  liens  shall  be  made  within  a  short  time  after  the  completion 
of  the  building,  or  shall  be  wholly  barred. 

By  the  other  mode,  which  is  the  mode  adopted  by  other  States, 
sometimes  called  the  New  York  system,  the  sub-contractor  is  al- 
lowed, by  giving  notice  of  his  claim  to  the  owner,  to  intercept  the 
money  due  from  him  to  the  contractor,  and  cause  it  to  be  paid  to 
liim  in  place  of  the  contractor.  The  sub-contractor  has  no  abso- 
lute lien  upon  the  property.  He  can  have  no  lien,  if  the  con- 
tractor is  not  in  a  position  to  claim  a  lien.  If  nothing  is  due  from 
the  owner  to  the  contractor,  the  owner  has  nothing  to  retain  for 
the  sub-contractor,  and  consequently  his  claim  cannot  be  secured 
by  a  lien. 

II.  Subrogation  through  Notice  to  the  Oumer. 

1286.  Notice  to  the  ov^ner.  —  The  statutes  of  the  States  in 
which  this  system  prevails  provide  in  general  that  no  sub-con- 
tractor, or  other  person  acting  under  the  principal  contractor, 
shall  be  entitled  to  a  lien  as  against  the  owner  unless  he  gives 
notice  to  the  owner  within  a  specified  time  of  his  claim  of  lien. 

1  Merrigan  v.  English,  9  Mont.  113,  22  ont  of  favor,  and  that  the  tendency  in 

Fac.  Eep.  454.  the  later  legislation  in  the  Tarions  Sutei 

3  In  Hunter  v.  Truckee  Lodge,  14  Nev.  of  the  Union  is  to  confine  their  right  to 

24,  41,   BeattjT,  C.  J.,   Raid:  "It  seems  ivhat  may  be  owing  bj  the  owna  at  the 

that  the  plan  of  conferring  on  snb-con-  time  of   notice  to  him  of  their  daims." 

tractoi-B  and  material-men  a  right  of  lien  In  Kontana,  however,  the  direct  lien  wis, 

for  all  same  which  maj  be  due  them,  ir-  in  1887,  in  place  of  the  lien  by  equitable 

respective  of  payments  already  made  by  subrogation  which   had    preTiously  pre- 

the   owner  to  the   contractor,  is  passing  vailed. 
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SUBBOGATION  THROUGH  NOTICE  TO  OWNER.  [§  1286. 

The  statutes  differ  in  terms  and  in  many  minor  details ;  but  in 
the  object  sought,  and  in  their  general  effect,  they  are  the  same.^ 

^  Alabuna:  Emplojees  of  the  contrao-  lUinoia:  A  sub-contractor  must  notifj 
tor,  and  persons  furnishiDg  material  to  the  owner  of  bis  claim,  and  no  claim  is  a 
him,  bare  a  lien  onlj  to  the  amount  of  lien  except  to  the  extent  of  bis  indebted- 
anj  unpaid  balance  doe  the  contractor  by  ness  to  the  contractor  at  the  time  of  giv- 
the  owner.  They  have  a  lien  on  such  bal-  ing  such  notice.  §  1199. 
ance  from  the  time  of  giving  the  owner  Indiana :  Auj  mechanic  or  material- 
notice  of  the  claim.    §  1187.  man  performing  labor  or  furnishing  ma- 

Aziaona  Territory:  Mechanics  and  work-  terial  for  a  contractor  must  notify  the 

men  hare  a  lien  on  the  balance  due  the  owner  at  or  before  the  time  of  doing  so. 

contractor  from  the  owner  at  the  time  an  The  owner  is  liable  to  the  amount  due  or 

attested  account  is  delivered  to  the  latter,  to  become  due  from  him  to  the  contractor. 

f  1188.  §  1200. 

Axkamaa:  Sab -contractors  must  give  Louiiiaaa:  A  sub-contractor  may  give 
notiee  to  the  owner  before  or  at  the  time  notice  to  the  owner  of  hid  claim,  and  there- 
he  performa  the  labor  or  furnishes  mate*  upon  the  latter  shall  retain  the  amount 
rials.  If  they  do  not  noiify  the  owner,  from  the  contractors.  §  1904;  State  v, 
bat  subsequently  file  an  account,  they  have  Recorder  of  Mortgages,  25  La.  Ann.  61 . 
a  lien  only  to  the  extent  the  owner  can  Kiehigan :  The  owner  is  not  liable  for 
safely  withhold  the  amount  from  the  con-  any  greater  amount  than  he  contracted  to 
tractor.    §  1189.  pay  to  the  original  contractor ;  but  when 

CaUfomia:  Sub-contractors  and  others  the  claimant  has,  before  performing  the 

may  at  any  time  give  notice  to  the  owner  labor  or  furnishing  the  materials,  filed  a 

of  their  claims,  and  thereupon  the  latter  notice  that  a  lien  will  be  claimed,  the  risk 

must  withhold  sufficient  money  to  answer  of  all  payments  to  the  contractor  is  with 

their  claims.    §  1190.   Bates  v,  Santa  Bar-  the  owner.    §  1908. 

bara,  90  CaL  543,  27  Pac.  Rep.  438.  Xisaisaippi :  A  sub-contractor  may  give 

Cosmeetiflat :  A  aub  -  contractor  must  notice  to  the  owner  of  bis  claim,  and  there- 
give  notice  to  the  owner  of  his  intention  upon  the  amount  due  by  the  owner  to  the 
to  dainta  lien  within  sixty  days  after  com-  contractor  is  bound  for  the  claim.  §  1210 ; 
mencing  to  furnish  materials  or  render  Herrin  v.  Warren,  61  Miss.  509. 
services.  The  owner  is  allowed  all  pay-  Hew  Jersey :  A  sub-contractor,  laborer, 
ments  prexionsly  made  in  good  faith  to  or  material-man  may  give  notice  to  the 
the  contractor.    §  1192.  owner  of  the  contractor's  refusal  to  pay 

noxida :  A  person  entitled  to  a  lien  not  him,  and  of  the  amount  of  his  claim ;  and 

in  privity  with  the  owner  may  have  a  lien  the  owner  is  thereupon  authorized  to  re- 

fxom  the  time  of  service  of  notice  for  the  tain  the  amount  from  the  contractor  and 

amount  due  by  the  owner  to  the  contrac-  to  pay  it  to  the  claimant.    §  1216.    The 

tor.    §  1196.  notice  operates  as  an  assignment  of  the 

Georgia :  The  lien  attaches  for  work  debt  due  from  the  owner  to  the  contractor 
done  and  materials  furnished  for  a  con-  to  the  extent  of  the  amount  due  to  the 
tractor  upon  notice  being  given  to  the  workman  or  material-man.  Wightman  v. 
owner  before  he  settles  with  such  contrac-  Brenner,  26  N.  J.  Eq.  489  ;  Frank  u.  Free- 
tor.  §  1197.  holders,  39  N.  J.  L.  347  ;  Mayer  v,  Mutch- 
Idaho  :  A  sub-contractor  may  at  any  ler,  50  N.  J.  L.  162,  13  Atl.  Rep.  620 ; 
time  serve  notice  of  bis  claim  upon  the  Budd  v.  Trustees,  51  N.  J.  L.  36, 16  Atl. 
owner,  and  have  a  lien  for  an  amount  not  Rep.  194 ;  Anderson  v.  Huff,  49  N.  J.  £q. 
exceeding  the  sum  due  from  him  to  the  349,  23  Atl.  Rep.  654.  ''  If  the  owner  is 
contractor.    §  1198.  not  then  the  debtor  of  the  contractor,  but 
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§  1286.]  IIEGHANICS'  UENS  OF  SUB-COKTBACTOBS. 

The  statates  are  founded  upon  the  general  principle  that  moneys 
due  or  to  grow  due  from  the  owner  on  a  building  contract  oon- 
stitute  a  fund  to  which  the  liens  of  sub-con  tractors  attach  when 
filed  in  conformity  with  the  statute.^  It  is  also  the  intent  of  the 
statutes,  with  relation  to  sub-contractors,  that  they  should  be 
subrogated  to  the  rights  of  the  contractor  with  respect  to  the 
funds  due  or  to  become  due  under  the  contract.^ 

The  object  of  the  provision  that  a  sub-contractor  shall  give 
notice  to  the  owner  of  his  demand  and  claim  of  lien  is,  that  the 
owner  may  be  enabled  to  keep  back  from  the  amount  payable  to 
the  contractor  a  sufficient  sum  to  indemnify  himself  against  the 

of  aome  third  person,  to  whom  the  debt  extent  of  the  balance  dae  to  the  coDtnc> 

has  been  legally  assigned,  he  cannot,  as  tor  at  the  time  of  the  aerrice  of  such  oo- 

required  by  the  statute,  retain  the  amoant  tice.    §  1890  a. 

due  and  claimed  oat  of  the  amoant  owing  Texas :  Sob-contractors  and  others  msy 

to  the  contractor,  for  the  simple  reason  deliver  to  the  owner  an  account  of  their 

that  he  does  not  owe  the  contractor."  claims,  and  thereupon  the  owner  shall  re- 

Craig  V,  Smith,  37  N.  J.  L.  549,  550.  tain  the  amoant  out  of  the  amoant  due 

Hev  York:  The  owner  is  liable  to  a  sub-  the  contractor.    §1880. 

contractor  to  the  extent  of  the  price  agreed  Tiigiaia :  A  sab-contractor,  upon  giv- 

to  be  paid  and  remaining  unpaid  at  the  ing  notice  to  the  owner,  may  perfect  a  lien 

time  of  filing  the  lien.    §  181S.  which  shall  not  exceed  the  amount  of  the 

Horth  Carolina :  A  sub-contractor,  la-  owner's  indebtedness  to  the  oontrsctor  u 

borer,  or  material-man  may  give  notice  to  the  time  the  notice  is  given.    §  1898. 

the  owner  of  his  claim  at  any  time  before  West  Yizginia  :  A  snb^ODtractor,  ma- 

settlement  with  the  contractor,  and  after  terial-man,  or  mechanic  may  give  notice  of 

each  notice  no  payment  to  the  contractor  his  lien  to  the  owner,  who  is  liable  only  for 

shall  discharge  the  lien.    §  1819.  the  share  of  the  aggregate  amount  due  to 

North  Dakota  and  Sontk  Dakota :  A  snb-  the  contractor  at  the  time  of  the  notice, 

contractor  may,  at  any  time  within  six  g  1881. 

months  after  bis  labor  is  performed  or  msr  Wyoming :  A  snb-oontractor  or  laborer 

terials  furnished,  give  notice  of  his  claim  or  other  person   may  give  notice  of  his 

to  the  owner,  and  from  that  time  his  lien  claim  to  the  owner,  who  becomes  liable 

may  be  enforced  to  the  extent  of  the  bal-  therefor  to  the  extent  of  the  balance  due 

anoe  due  to  the  contractor.    §  1819  a.  from  him  to  the  contractor  at  that  time. 

Ohio :  A  sub-contractor,  material-man,  §  1888. 

or  laborer  may,  before  performing  any  ser-  ^  Crane  i;.  Genin,  60  N.  Y.  127  ;  Payne 

vice  or  delivering  materials,  or  afterwards  v.  Wilson,  74  N.  Y.  348,  355 ;  Post  r. 

within  sixty  days  from  the  performance  Campbell,  83  N.  Y.  279,  888;  Gibson  r. 

of  such  service  or  delivery  of  such  mate-  Lenane,  94  N.  Y.  183;  Larkin  p.  McMqI- 

rials,  file  with  the  owner  a  statement  of  lin,  120  N.  Y.  206,  24  N.  B.  Rep.  447. 

his  claim  ;  and  the  owner  is  thereupon  '  Herbert  t^.  Herbert,  57  How.  Pr.  333 ; 

bound  to  detain  the  amount  from  sub-  Schneider  v.  Hobein,  41   How.  Pr.  232; 

sequent   payments    due    the   contractor.  Hofgesang  v.  Meyer,  8  Abb.  N.  Q  111; 

§  1880.  Cheney  v.  Troy  Hospital,  65  N.  Y.  288; 

Oklahoma  Territory:  A  sub-contractor  McMillan  v.  Grape  &  Wine  Co.  5  Hon, 

has  a  lien,  after  notice  to  the  owner,  to  the  12. 

310 


SUBB06ATI0N  THROUGH  NOTICE  TO  OWNER.         [§  1286. 

claims  of  sob-contractors  upon  the  property.^  The  failure  of  the 
sub-contractor  to  give  the  required  notice  of  his  intention  to  claim 
a  lien  prevents  his  acquiring  any  lien,^  or  a  lien  for  more  than 
is  actually  due  from  the  owner  to  the  contractor  at  the  time  the 
notice  is  served.' 

If  a  notice  by  one  furnishing  materials  or  rendering  services  is 
required  to  be  given  to  the  owner  within  sixty  days  after  he  shall 
have  commenced  to  furnish  material  or  render  services,  and  he 
fails  to  give  the  notice  within  that  time,  he  cannot  afterwards  give 
a  notice  which  shall  relate  back  sixty  days  from  the  time  of  giv- 
ing it,  and  secure  a  lien  from  such  time.^  If  the  statute  requires 
the  sub-contractor  to  state  in  his  notice  the  probable  value  of  the 
work  or  materials  which  he  intends  to  furnish,  and  he  fails  to 
specify  any  particular  sum  for  their  probable  value,  his  notice  is 
ineffectual.* 

The  notice  takes  effect  from  the  time  it  is  given  or  served  in 
the  manner  prescribed.  From  that  time  the  owner  is  required 
to  retain  money  due,  or  to  become  due,  upon  the  contract,  and 
to  apply  it  to  the  payment  of  the  claim  of  which  the  sub-con- 
tractor has  notified  him,  if  the  sub-contractor  follows  the  require- 
ments of  the  statute  and  establishes  his  right.^ 

Whether  the  notice  operates  as  a  lien  from  the  time  it  is  served 
apon  the  owner,  or  simply  confers  a  right  of  action  against  the 
owner,7  or  gives  him  a  remedy  by  action  in  addition  to  a  lien,' 
depends  upon  the  terms  of  the  statute. 

An  owner  is  not  liable  to  sub-contractors  for  money  paid  by 

1  De  Witt  V,  Smith,  63  Mo.  263.  Atl.  Rep.  620  ;  McAIpiu  v,  Duncan,  16 

'  St.  Louis  Nat.  Stock  Yards  V.  O'Reilly,  Cal.  126;  Fullen wider  v.  Longmoor,  73 

85  IlL  546;  Butler  o.  Gain,  128  III.  23,  21  Tex.  480,  11  8.  W.  Rep.  500.    The  lieu 

N.  £.  Rftp.  350 ;  Shafer  v.  Arcbbold,  1 16  attaches,  not  only  to  what  may  be  due  to 

Ind.  29,  18  N.  E.  Rep.  56 ;  McMillan  o.  the  contractor  at  the  time  of  the  notice, 

Phillipe,  5  Dak.  294,  40  N.  W.  Rep.  349 ;  but,  whenever  the  period  arises  when  the 

Kinney  v.  Blackmer,  55  Conn.  261, 10  Atl.  owner  could  be  compelled  to  answer  to  the 

Rep.  568;  Robbins  t^.  Blevins,  109  Mass.  contractor  for  any  portion  of  the  contract 

219;  Gogw  V.  Walsh,  124  Mass.  516.  price,  he  must  respect  the  notice  thereto- 

'  Cotler  V.  McCormick,  48  Iowa,  406.  fore  given.    Mayer  v.  Mutchler,  50  N.  J. 

*  Hill  9.  MathewsoB,  56  Conn.  323,  15  L.  162  ;  Bndd  v.  Trustees,  51  N.  J.  L.  36, 
Atl  Rep.  368.  16  Atl.  Rep.  194. 

'  Whiteside  v  Lebcher,  7  Mont.  473,  ?  Dunn  v,  Kanmacher,26  Ohio  St.  497. 

17  Pac  Rep.  548.  •  Bedsole  v,  Peters,  79  Ala.  133 ;  Craw- 

*  Gridley  o.  Sumner,  43  Conn.  14 ;  ford  o.  Crockett,  55  Ind.  220 ;  Colter  v. 
Wightman  v.  Brenner,  26  N.  J.  £q.  489 ;  Fiese,  45  Ind.  96 ;  O'Halloran  o.  Leachey, 
Majer  s.  Mutchler,  50  N.  J.  L.  162,  13  39  Ind.  150. 
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him  to  the  order  of  the  original  contractor  before  he  was  served 
with  notice.^ 

A  notice  required  to  be  given  to  the  owner  within  a  certain 
time  cannot  be  amended  after  that  time  has  elapsed.^ 

1287.  Generally  a  sub-contractor,  laborer,  or  material-man 
can  acquire  a  lien  only  to  the  extent  of  the  sum  due  from  the 
owner  to  the  contractor  at  the  time  of  giving  notice  to  the  owaer 
or  of  filing  the  lien.^    If  the  owner  has,  prior  to  sach  notice,  at 

^  Fullenwider  v,  Longmoor,  73  Tex.  ments  to  the  contractor  as  against  mate- 

480,  II  S.  W.  Bep.  500;  Bart  v.  Parker  rial-men  and  laborers,  unless  the  cootriet 

Co.  77  Tex.  338,  14  S.  W.  Rep.  335.  is  recorded. 

2  Kenljr  17.  Sisters  of  Charity,  63  Md.  Colorado:  Under  former  statute.   Jen- 

306.  sen  v.  Brown,  2  Colo.  694 ;  Hclntire  r. 

*  Alabama  :  Trammell  v.  Hudmon,  78  Barnes,  4  Colo.  285 ;  Epley  v.  Scherer,  5 

Ala.  222 ;  Childers  v.  Greenville,  -69  Ala.  Colo.  536. 

103;  Geigcr  v.  Httssey,  63  Ala.  338 ;  Wil-  Conneoticnt :  Spaalding  v.  Thompaon 

lingbam  v.  Long,  70  Ala.  587.  Eccl.  Soc.  27  Conn.  573  ;  White  v.  Wash. 

Calilomia  :    O'Donnell  v.  Kramer,  65  ington  School  District,  42  Conn.  541. 

Cal.  353  ;  Turner  r.  Strenzel,  70  Cal.  28 ;  Florida  :  WjU/  Academy  d.  Sanford, 

Hosenkranz   v,    Wagner,   62    Cal.   151  ;  17  Fla.  162. 

Blythe  v,  Poultney,  31   Cal.  233,  234 ;  Georgia :  Guernsey  v.  Beeyes,  58  Ga. 

Wiggins  V,  Bridge,  70  Cal.  437 ;  Whittier  290. 

r.  Hollister,  64  Cal.  283 ;  Benton  r.  Con-  Blinoii  :  Douglass  v.  McCord,  12  Brsdw. 

ley,  49  Cal.  185,  187  ;  Wells  v.  Cahn,  51  278 ;  Prescott  v.  Maxwell,  48  ni.  82. 

Cal.  423  ;  Dingley  v.  Greene,  54  Cal.  333 ;  Iowa :  Andrews  v,  Burdick,  62  Iowa, 

McAlpin  V.  Duncan,  16   Cal.  126,  127;  714,  16  N.  W.  Bep.  275  ;  Sandval  r.  Ford. 

Knowles  v.  Joost,  13  Cal.  620;  Bowen  v.  55  Iowa,  461,  8  N.  W.  Rep.  324;  Stewan 

Aubrey,  22  Cal.  571 ;  Dore  v.  Sellers,  27  v,  Wright,  52  Iowa,  335,3  N.  W.  Rep. 

Cal.  588 ;  Latson  v.  Nelson,  1 1  Pac.  C.  L.  J.  144 ;  Smith  v.  Iowa  City  Loan  &  Build- 

589;  Whittier  v.   Wilbur,  48  Cal.  175;  ing  Asso.  60  Iowa,  164,  14  N.  W.  Bep. 

Davis  V.  Livingston,  29  Cal.  283.  221 ;    Cutler   v,    McCormick,    48   Iowa, 

But  if  the  construction  contract  be  not  406. 

executed  and  recorded  as  required  by  stat-  XiisiMippi :  Herrin  v.  Warren,  61  Miss, 

ute,  §  1190,  the  sub-contractors,  laborers,  509. 

and  material-men  have  their  lien  precisely  Hew  Jersey :  Superintendent  of  Schools 

as  if  no  contract  had  ever  been  made  be-  v.  Heath,  15  N.  J.  £q.  22 ;  Reeve  v.  Elmen- 

tween  the  owner  and  contractor,  and  the  dorf,  38  N.  J.  L.  125 ;  Craig  v.  Smith,  37 

material  had  been  furnished   and  work  N.  J.  L.  549. 

done  for  the  owner  at  his  special  instance  Hew  York :  Gibson  v.  Lenane,  94  N.  Y. 

and  request.    Kellogg  v.  Howes,  81  Cal.  183;  Garrison  v.  Mooney,  9  Daly,  218; 

170,  22  Pac.  Bep.  509.  Crane  v.  Genin,  60  N.  Y.  127  ;  Carman  f. 

Though  the  legislature  cannot  compel  Mclncrow,  13  N.  Y.  70 ;  Schneider  v.  Ho- 

the  owner  to  pay  more  than  he  contract-  bein,41  How.  Pr.  232;  Smith  v.  Coe,  2  Hil- 

ed  to  pay,  unless  notified  of  the  claims  of  ton,  365 ;  Furguson  v.  Burk,  4  £.  D.  Smidi, 

sub  -  contractors   before  payment   to  the  760 ;  Lynch  v.  Cashman,  3  E.  D.  Smith, 

contractor,  yet  the  legislature  has  power  660 ;  Sullivan  v,  Brewster,  1  £.  D.  Smith, 

to  require  a  record  of  the  contract  as  a  681 ;  Hofgesang  p.  Meyer,  2  Abb.  N.  C. 

condition  of  its  validity,  and  to  forbid  pay-  111;  Wright  v,  Roberts,  43  Hun,  413; 
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the  request  of  the  contractor,  assumed  an  obligation  to  pay  an- 
other sub-contractor  or  material-man,  to  the  extent  of  such  obli- 
gation it  constitutes  payment.^  The  acceptance  of  orders  drawn 
upon  the  owner  by  the  contractor,  in  favor  of  sub  contractors  or 
material-men,  operates  as  an  equitable  assignment  of  so  much  of 
the  fund  as  is  required  to  satisfy  such  orders ;  and  if  these  are 
accepted  to  the  full  amount  of  the  owner's  liability  upon  the  con- 
tract, no  lien  can  be  acquired  by  other  sub-contractors  or  material- 
men.^ It  is  also  competent  for  the  owner,  upon  accepting  an 
order  drawn  upon  him  by  the  contractor,  to  make  an  arrangement 
with  the  payee  for  its  future  payment ;  and  such  extension  of 
time  of  payment  does  not  affect  the  character  of  the  order  or  its 
effect  as  payment.^ 

But  a  verbal  guaranty  by  the  owner  to  pay  certain  debts  of 
the  contractor  does  not  amount  to  a  payment  of  them,  and  cannot 
be  allowed  as  such  in  determining  what  is  due  from  him  to  the  con- 
tractor at  the  time  he  receives  notice  of  the  claim  of  a  sub-con- 
tractor.^ The  rights  of  the  sub-contractor  being  fixed  at  the  time 
of  the  notice,  it  is  immaterial  that  the  owner  afterwards,  before 
suit  is  brought  against  him,  pays  the  bills  he  has  guaranteed.^ 

Yet  it  is  held  that  payments  made  by  the  owner  of  just  debts 
doe  to  sub-contractors  on  the  order  of  the  contractor,  accepted 
verbally  before  notice  of  lien  is  served  on  the  owner  by  other  sub- 
contractors, are  good,  though  the  payments  be  made  after  service 
of  such  notice.® 

1288.  Changes  in  the  contract.  —  The  parties  to  the  contract 
have  in  general  the  right  to  modify  it  as  they  deem  best.     But 

Heckmann  v.  Piokney,  81 N.  Y.  21 1 ;  Dart  the  owner,  or  there  are  no  more  payments 

V.  Fitch,  23  Hun,  361 ;  Wejer  v.  Beach,  due  or  to  be  made  to  him,  the  act  does  not 

14  Hun,  231 ;  Lumbard  v,  Syracuse,  B.  &  in  terms  or  effect  bind  the  owner  to  retain 

N.  Y.  R.  R.  Co.  55  N.  Y.  491 ;  Herbert  anything  for  the  benefit  of  the  sub-contrac- 

V.  Herbert,  57  How.  Pr.  333 ;  Drake  v,  tor,  and  he  obtains  no  lien  on  the  amount 

O'Donnell,  49   How.  Pr.  25 ;   Larkin  v,  the  owner  is  bound  in  law  and  equity  to 

McMuliin,  120  N.  Y.  226,  24  N.  £.  Rep.  pay  to  another.*' 

447,  reversing  14  Daly,  311.  ^  As  by  indorsing  note.    Smith  v.  Mer- 

Ohio:  Copeland  v.  Manton,  22  Ohio  St.  nam,  67  Barb.  403. 

398, 403,  per  Day,  J. :  "  It  seems  to  be  the  ^  Garrison  v.  Mooney,  9   Daly,   218; 

policy  of  the  act  to  confer  upon  the  sub-  Gibson  u,  Lenane,  94  N.  Y.  183. 

contractor  only  the  right  to  be  subrogated  "  Gibson  i;.  Lenane,  94  N.  Y.  183. 

to  the  claims  of  the  contractor,  under  his  *  Gridley  v.  Sumner,  43  Conn.  14. 

eoQtnkct  with  the  owner,  at  the  time  the  ^  Gridley  v.  Sumner,  43  Conn.  14. 

Kqnisite  notice  is  given.    If,  therefore,  ^  St.  Louis  Nat.  Stock  Yards  v.  O'Reilly, 

the  contractor  has  then  no  claim  against  85  111.  546. 
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where  sub-contractors  are  presumed  to  have  acted  on  the  faith  of 
the  original  contract,  and  it  is  afterwards  changed  in  such  a  way 
as  to  affect  the  interests  of  sub-contractors,  their  rights  should  be 
determined  in  accordance  with  the  original  contract.^  Where 
several  joint  contractors,  soon  after  the  execution  of  the  principal 
contract  with  the  owner,  made  an  agreement  between  themselves, 
apportioning  the  work  and  the  compensation,  which  the  owner 
verbally  assented  to,  it  was  held  that  this  agreement  was  not 
binding  upon  a  sub-contractor  of  one  of  the  joint  contractors.' 

1288  a.  Notice  in  accordance  with  the  statute  is  essential 
to  a  lien  by  a  sub-contractor.  If  he  has  furnished  materials 
to  one  who  has  possession  of  land  under  a  contract  for  the  pur- 
chase of  it,  unless  the  circumstances  are  such  as  to  make  the  ven- 
dor personally  liable  for  them,  the  material-man  must  give  him 
notice  of  his  intention  to  claim  a  lien.  If  the  materials  are  not 
furnished  till  the  vendor  has  conveyed  the  land  to  the  purchaser, 
no  notice  to  the  vendee  is  necessary,  because  the  materials  are  in 
that  case  furnished  upon  his  order  while  owner  of  the  land.*  If 
the  materials  were  not  furnished  until  after  the  delivery  of  the 
deed  to  such  purchaser,  and  the  simultaneous  delivery  of  the  mort- 
gage to  the  vendor,  the  latter  was  not  entitled  to  notice  of  the  lien.^ 

1289.  The  sub-contractor  is  bound  by  the  terms  of  the  con- 
tract between  the  owner  and  the  oontrcu>tor.^  The  right  of  the 
sub-contractor  to  any  lien  arises  from  the  contract  or  consent  of 
the  owner  to  his  performance  of  the  services  which  are  the  foun- 
dation of  the  lien.     The  owner  contracts  with  a  builder  for  the  con- 

1  Brown  v.  Lowell,  79  lU.  484 ;  Shaw  v.  ^  Stewart  v.  Wright,    52    Iowa,  335, 

Stewart,  43  Eans.  572,  23  Pac.  Rep.  616.  3  N.  W.  Rep.  144;  Andrews  v.  Bardick, 

''f  Davis  17.  Livingston,  29  CaL  283.  62  Iowa,  714, 16  N.  W.  Rep.  275;  Roland 

>  Ellenwood  v.  Burgess,  144  Mass.  534,  t*.  Centerville,  M.  &  A.  R.  R.  Co.  61  Iowa, 

11  N.  £.  Rep.  755.  380,  16  N.  W.  Rep.  355 ;  Nasho.  Chicago, 

«  Carew  v.  Stubbs   (Mass.),  SO  N.  E.  M.  &  St.  P.  Rj.  Co.  62  Iowa,  49, 17  N.W. 

Rep.  219;  Allen,  Holmes,  and  Knowlton,  Rep.  106;  Sandval  r.  Ford,  55  Iowa,  46], 

JJ.,  were  of  opinion  that  no  lien  can  be  8  N.  W.  Rep.  354 ;  Robinson  v.  State  Idi. 

claimed  against  the  vendor  for  materials  Co.  55  Iowa,  489, 8  N.  W.  Rep.  314;  Stout 

furnished  to  the  vendee  without  notice  v.  Golden,  9  W.  Ya.  231 ;  McKnight  r. 

to  the  vendor,  who  was  the  owner  when  Washington,  8  W.  Ya.  666  ;  Bowen  v.  Au- 

the  contract  was  made ;  and  that  the  ven-  brey,  22  Cal.  566 ;  Dingley  v.  Greene,  54 

dor* 8  right  is  no  less  in  this  respect  for  CaL  333 ;  Henley  v.  Wadsworth,  38  CaL 

the  protection  of  his  title  after  his  convey-  356 ;  Shaver  v,  Murdock,  36  Cal.  293, 

ance  of  the  property,  and  his  receipt  of  a  298;  Reeve  v.  Elmendorf,  38  N.  J.  L* 

mortgage  back  as  a  part  of  the  same  trans-  125. 
action. 
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fitruction  of  a  Louse,  and  by  so  doing  consents  to  the  services  of 
laborers  and  materiaUroen  employed  by  the  builder.^  Bat  the  con- 
tract with  the  builder  is  in  such  case  the  basis  of  the  indirect  con- 
tract with  those  whom  the  builder  employs ;  and  it  is  only  reason- 
able to  require  them  to  look  to  the  principal  contract,  and  to  be 
bound  by  its  terms.^  If  that  contract  provides  that  payment  shall 
be  made  in  property  or  services,  the  sub-contractor  is  bound  by  the 
arrangement.'  If  the  contract  provides  for  the  taking  of  the  own- 
er's note  and  mortgage  for  his  indebtedness  under  the  contract, 
the  sub-contractor  cannot  claim  a  lien  inconsistent  with  the  exer- 
cise of  such  right.* 

If  the  owner  of  land  contracts  with  a  builder  to  erect  a  house 
for  a  certain  price,  of  which  the  owner  is  to  pay  a  part,  and  a 
third  person,  for  whom  the  house  was  intended,  is  to  pay  the 
remainder,  and  upon  the  completion  of  the  building  the  owner 
tenders  the  amount  he  agreed  to  pay,  but  the  third  person  refuses 
to  pay  his  part,  the  builder  cannot  maintain  a  lien  against  the 
property,  because  the  owner  has  tendered  payment  according  to 
the  contract,  and  there  is  nothing  outside  the  contract  to  invoke 
the  aid  of  equity.* 

A  sub-contractor  is  also  bound  by  the  terms  and  conditions  of 
the  contract  with  the  owner,  so  far  as  these  prescribe  the  amount 
to  be  paid.*  The  original  contract  price  for  the  erection  of  a 
building  constitutes  a  fund  from  which  all  the  sub-contractors  are 
to  be  paid  for  their  labor  and  material  furnished.  If  this  fund  be 
insufficient  to  pay  the  whole  amount  of  their  claims,  then  they 
must  be  paid  from  such  fund  pro  rata  J 

The  owner  cannot  refuse  to  pay  the  contractor  money  due  by 
the  terms  of  the  contract,  when  he  is  not  in  default  in  his  pay- 
ments to  sub-contractors,  merely  on  the  ground  that  he  might  be 
in  default  before  the  work  should  be  completed,  unless  so  author- 
ized by  statute.® 

^  DoDahj  V.  Clapp,  12  Cush.  440.  *  Jones  &  M.  Lumber  Co.  v,  Murph/, 

*  Campbell   v,    Scaife,   I    Phila.    187  ;  64  Iowa,  165,  19  N.  W.  Rep.  898. 

Schroeder  v.  Garland,  134  Pa.  St.  277,  19        «  Smith  i;.  Iowa  Citj  Loan  &  Boi'lding 

Ad.  Rep.  632 ;  Harlan  v.  Rand,  27  Pa.  St.  Asso.  60  Iowa,  164,  14  N.  W.  Rep.  221. 

&11.5U;  Tebaj  v.  Kirkpatrick,  146  Pa.        «  De  Graff  v.  Wickham  (Iowa),  52  N. 

St  120,  23  Art.  Rep.  818.  W.  Rep.  503. 
'  Kilboame  v.  Jennings,  38  Iowa,  353 ;        ^  Clough  v.  McDonald,  18  Kans.  114. 

Kwiog  V.  Folsom,  67  Iowa,  65,  24  N.  W.        *  Carson  Opera  House  Asso.  v.  Miller, 

B«p.  595.  16  Ney.  327. 
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A  provision  in  a  contract  that  the  contractor  shall  not  sublet 
any  part  of  the  work,  prevents  a  sab-contractor  from  acquiring 
any  lien.^ 

A  sub-contractor  must  take  notice  of  the  requirements  of  the 
contract  as  to  the  kind  and  quality  of  materials  required.  Thus, 
where  a  sub-contractor  undertook  to  furnish  a  hotel  through  the 
contractor  with  heating  apparatus,  and  furnished  a  boiler  wholly 
inadequate  to  meet  the  terms  of  the  contract,  it  was  held  that 
he  could  not  maintain  a  lien  for  the  price  of  such  boiler.^ 

1289  a.  If  a  principal  contraotor  has  agreed  to  erect  a  build- 
ing and  deliver  it  free  of  all  liens  to  the  owner,  he  cannot  him- 
self file  a  lien,^  nor  can  a  sub-contractor  under  him  file  a  lien, 
because  the  sub-contractor  is  bound  by  the  original  contract,  and 
is  presumed  to  have  notice  of  its  terms.^  But  a  provision  that 
the  last  payment  of  the  contract  price  need  not  be  paid  until  ^'a 
complete  release  of  liens  shall  have  been  furnished  "  the  owner, 
and  that  there  shall  not  '^  be  any  legal  or  lawful  claims  against 
him  for  work  or  materials  furnished,"  do  not  preclude  a  sub-con- 
tractor from  enforcing  a  lien.^  It  is  not  necessary  that  the  con- 
tract between  the  owner  and  the  contractor,  that  no  liens  shall 
be  filed  against  the  building,  be  in  writing,  if  it  is  definite,  in 
order  to  make  it  binding  on  sub-contractors  and  material-men.^ 

In  an  action  by  a  sub-contractor,  where  it  appears  that  there 
is  such  a  stipulation  between  the  owner  and  the  principal  con- 
tractor, it  is  competent  for  the  owner  to  show  payment  to  the 
contractor,  and  under  what  circumstances  it  was  paid  J 

Such  an  agreement  made  subsequently  to  the  original  contract, 
without  the  knowledge  of  the  sub-contractor,  does  not  affect  the 
right  of  the  sub-contractor  to  file  a  lien.^ 

^  Benedict  v.  Danburj  R.  R.  Co.  24  Now  by  statute  in  Fennsjlvania  such  a 

Conn.  320;   Tebaj  v.  Eirkpatrick,   146  contract  is  not  valid  against  a  sub-con- 

Pa.  St.  120,  23  Atl.  Rep.  318;  Whittier  tractor,  unless  assented  to  by  him  in  writ- 

V.  Hollister,   64  Cal.  283,  30  Pac.  Rep.  ing.    §  1222. 

846;  Latson  v.  Nelson,  11  Pac.  C.  L.  J.  «  Loyd  v,  Krauae,  147  Pa.  St.  402,  23 

589.  Atl.  Rep.  602. 

3  Boynton     Furnace     Co.    v.    Gilbert  ^  McElroy  v.  Braden  (Pa.),  25  Atl.  Bep. 

(Iowa),  63  N.  W.  Rep.  1085.  235. 

8  Long  r.    Caffrey,  93    Pa.    St.   526;  7  McElroy  v.  Braden  (Pa.),  25  Atl  Rep. 

Scheid  v.  Rapp,  121  Pa.  St.  593,  15  Atl.  235. 

Rep.  652.  «  Cook  v.  Murphy,  150  Pa.  St.  411,  24 

*  Dersheimer  v.  Maloney,  143  Pa.  St.  Atl.  Rep.   630;  Cook  w.  WiUiams  (Pa. 

532,  22  Atl.  Rep.  813 ;  Schroeder  v.  Gar-  St.),  24  Atl  Rep.  746. 
land,  134  Pa.  St.  277,  19  Atl.  Rep.  632. 
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1290.  Payment  in  good  faith  to  the  principed  contractor, 
pursuant  to  the  terms  of  the  contract,  defeats  a  lien  in  behalf 
of  a  sub-contractor  who  has  given  no  notice  of  his  claim.^  But  to 
have  this  effect  the  payment,  if  made  within  the  time  allowed  the 
sub-contractor  for  giving  notice  of  his  claim  to  the  owner,  must  be 
made  hy  the  owner  without  knowledge  of  the  claim  of  the  sub- 
contractor ;  and  it  must  be  made,  too,  without  knowledge  of  the 
facts  out  of  which  grew  the  sub-contractor's  claim.^  If  the  owner 
could  in  the  exercise  of  reasonable  diligence  have  discovered  that 
the  sub-contractor  was  entitled  to  a  lien,  he  is  not  protected  in  a 
settlement  he  has  made  with  the  contractor.^ 

Where  the  owner  knows  that  sub-contractors  are  furnishing 
labor  or  materials,  and  knows  who  they  are,  he  cannot  defeat  their 
liens  by  paying  the  contractors  in  disregard  of  their  claims.  The 
owner  in  such  case  is  bound  to  take  notice  that  the  sub-contractors 
may  be  acquiring  claims  against  the  contractor  for  which  liens  are 
given  by  the  statute.^ 

After  the  expiration  of  the  time  allowed  a  sub-contractor  for 
serving  notice  of  his  claim  upon  the  owner,  no  notice  having  been 
served,  the  latter  may  proceed  to  pay  ofiE  the  contractor,  whatever 
his  knowledge  may  be  as  to  the  claims  of  the  sub-contractor.  He 
is  then  justified  in  presuming  that  the  right  to  a  lien  has  been 
waived.* 

If  the  contractor  has  been  paid  in  full  before  he  makes  an  agree- 

^  Kash  V.  Chicago,  M.  &  St.  P.  Rjr.  Co.  Clifton,  69  Iowa,  656, 39  N.  W.  Rep.  767 ; 

62  Iowa,  49,  17  N.  W.  Rep.  106;  Roland  Lucas  Co.  v,  Roberts,  49  Iowa,  159;  Ua- 

p.  Ccnterville,  Moravia  &  Albia  Ry.  Co.  61  vighorst  t?.  Lindberg,  67  1)1.  463. 

Iowa»  380,  16  N.  W.  Rep.  355 ;  Smith  v,  '  Gilchrist  v.  Anderson,  59  Iowa,  274, 

Merriam,  67  Barb.  403;  McMillan  v.  Sen-  13  N.  W.  Rep.  290;  Martin  v.  Morgan, 

eca  Lake,  G.  &  W.  Co.  5  Hun,  12;  Mc-  64  Iowa,  270,  20  N.  W.  Rep.  184;  Fay 

Alpin  V.  Duncan,  16  Cal.  126;  Drake  o.  v.  Orison,  60  Iowa,  136,  14  N.  W.  Rep. 

0'Donnell,49  How.Pr.25;  Smithv.  Coe,  213;    Cutler    v,    McCormick,    48    Iowa, 

2  Hilton,  365;  Pinkston  v,  Toung,  104  406;  Brooks  v.  Railway  Co.  101  U.  S. 

N.  C.   102,  10  S.  E.  Rep.   133;  Fullen-  443. 

wider  r.  Longmoor,  73  Tex.  480, 11  S.  W.  *  Chicago  Lumber  Co.  v.  Woodside,  71 

Rep.  500;  McKnight  v.  Washington,  8  Iowa,  359,  32  N.  W.  Rep.  331;  Hug  v. 

W.  Ya.  666;  Parker  v.  Scott,  82  Iowa,  Hintrager,  80  Iowa,  359,  45  N.  W.  Rep. 

266, 47  N.  W.  Rep.  1073 ;  French  v,  Bauer,  1035. 

1 1  N.  Y.  Supp.  69.  ^  Jones,  &c.  Lumber  Co.  o.  Murphy,  64 

^  Andrews  r.  Burdick,  62  Iowa,  714, 16  Iowa,  165, 19  N.  W.  Rep.  898  ;  Lounsbury 

N.  W.  Rep.  275 ;  Winter  v.  Hudaon,  54  v.  Iowa,  M.  &  N.  P.  R.  R.  Co.  49  Iowa, 

Iowa,  336,  6  N.  W.  Rep.  541 ;  Othmer  o.  255. 
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§  1291.]  MECHAHICS'  LIENS  OF  SUB-OONTRACTOBS. 

ment  with  the  Bub-contractor  for  materials,  the  latter  cannot  have 
a  lien  as  against  the  owner  of  the  property.^ 

1291.  But  if  the  owner  pay  the  oontra<)tor  before  payment 
is  actually  due  under  the  oontraot,  with  notice  of  the  claims  of 
sub-contractors  and  material-men,  the  lien  of  a  sab-coutractor 
will  not  be  defeated,  if  it  would  otherwise  be  good.^  Thus,  if 
the  contractor  has  agreed  to  finish  a  house  by  a  stated  time,  at 
which  he  is  to  receive  his  final  payment,  and  the  work  is  not  then 
finished,  but  with  the  consent  of  the  owner  it  is  finished  at.a  later 
day,  then  the  last  payment  is  not  due  until  the  work  is  actually 
finished ;  and  it  would  seem  that,  if  payment  in  such  case  is  made 
before  the  actual  completion  of  the  work,  a  sub-contractor  would 
be  entitled  to  his  lien  notwithstanding  such  payment.'  Thus,  it  is 
held  that  a  sub-contractor  is  entitled  to  his  lien  where  the  owner, 
in  order  to  enable  the  contractor  to  go  on  with  his  work,  and  in 
consideration  that  he  would  not  abandon  his  contract,  in  good 
faith  made  payments  to  the  contractor  faster  than  the  original 
contract  required,  and  also  bound  himself  to  other  persons  in  con- 
sideration that  they  would  contribute  labor  and  materials  toward 
the  completion  of  the  work.* 

But  other  authorities  hold  that  an  owner  is  protected  in  pay- 
ing the  contractor  before  the  payment  is  due  under  the  contract, 
as  for  instance  in  paying  him  before  the  completion  of  the  bnild- 


1  Mallory  v.  Water  Works,  77  Iowa,  the  owner  of  any  bnilding  erected  bj  con- 

715,  42  N.  W.  Rep.  521 .  tract  shall  paj  to  his  contractor  any  money 

>  Walsh  (I.  McMenomy,  74  Cal.  356,  16  in  advance  of  the  snm  doe  on  said  con- 

Pac.  Rep.  17.    Otherwise  in  Texas.    Ful-  tract,  and  if  the  amount  still  doe  thecon- 

lenwider  v.  Longmoor,  73  Tex.  480,  11  tractor,  after  snch  payment  has  been  mtde, 

S.  W.  Rep.  500.  shall  be  insnflScient  to  satisfy  the  demand 

Provision  is  made  by  statute  in  several  for  work  and  labor  done  and  performed,  or 

States  to  prevent  payments  in  adi'ance  or  materials  fnmisbed,  the  owner  shall  be 

by  collusion  for  the  purpose  of  evading  liable  to  the  amount  that  would  have  been 

obligations  to  sub-contractors.  dne  at  the  time  of  his  receiving  the  amonot 

In  California  it  is  provided  that  no  part  of  such  work,  in  the  same  manner  as  if  no 

of  the  contract  price  shall  be  paid  in  ad-  payment  had  been  made.    R.  Laws  1834, 

vance  of  the  commencement  of  the  work,  §  2884. 

and  that  no  payment  shall  be  made  before  For  the  proTisions  of    the  statote  of 

it  is  due  by  the  contract.    Payments  made  Hew  Tork  and  the  decisions  under  it,  see 

in  advance  or  before  they  are  dne  are  in-  §  1218. 

valid  for  the  purpose  of  defeating  or  dimin-  *  Andrews  v.  Burdick,  62  Iowa,  714. 

iahing  any  lien  in  favor  of  any  person  ex-  «  Schneidhorst  v.  Lnecking,  26  Ohio  St. 

cept  the  contractor.    §  1190.  47.    And  see  Bullock  v.  Horn,  44  Ohio 

Louisiana :  If,  by  collusion  or  otherwise,  St.  420,  428. 
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ing  a  sum  due  after  sacb  oompletion,  if  the  payment  is  made  in 
good  faith.^ 

1292.  The  owner  may  be  estopped  by  his  acts  and  declara- 
tions  from  claiming  that  be  has  paid  the  contractor  in  fall.  Thus, 
where  a  sub-contractor  requested  the  owner  to  inform  him  of  the 
original  contract,  and  the  owner  neglected  to  do  so,  but  promised 
the  sub-contractor  to  see  him  paid  for  his  work,  and  the  latter 
performed  the  work  on  the  faith  of  such  promise,  the  owner  was 
estopped  from  setting  np  the  defence  that  he  had  paid  the  prin- 
cipal contractor  in  full.  Moreover,  the  owner  having  given  the 
sub-contractor  to  understand  that  payment  was  to  be  made  in 
money,  he  was  estopped  to  set  up  as  against  such  sub-contractor 
a  provision  in  the  contract  for  payment  partly  in  land.^ 

1293.  A  sub-oontraotor  is  estopped  from  claiming  a  lien  by 
standing  by  in  silence  and  seeing  the  owner  pay  the  principal 
contractor  in  full.'  His  silence  in  such  case  is  equivalent  to  say- 
ing to  the  owner  that  he  has  no  claim  for  a  lien.  But  a  sub-con- 
tractor is  not  estopped  by  a  statement  in  regard  to  the  financial 
credit  of  the  contractor  which  did  not  mislead  the  owner,  or  in- 
duce him  to  make  a  payment  to  the  contractor.  Thus,  where  it 
appeared  that  the  supervising  architect,  before  giving  the  prin- 
cipal contractors  an  estimate  for  payment,  asked  a  sub-contractor 
if  he  was  satisfied  with  the  principal  contractors,  and  that  he 
answered  that  tliey  were  perfectly  good,  there  was  no  statement 
sufficient  to  estop  the  sub-contractor  from  claiming  a  lien.^  In 
like  manner  a  sub-contractor  is  not  estopped  from  claiming  a  lien 
by  reason  of  his  having  given  a  false  receipt  for  the  amount  due 
him,  whereby  the  architect  was  induced  to  certify  that  a  pay- 
ment wjis  due  the  contractor,  if  the  owner  has  paid  out  no  money, 
and  has  suffered  no  loss  thereby.^ 

1294.  Sub-contractor's  lien  is  limited  to  the  indebtedness 
of  contractor  to  him.  A  laborer  employed  by  a  sub-contractor 
can  enforce  a  lien  only  to  the  extent  of  the  indebtedness  of  the 
contractor  to  the  sub-contractor,  even  though  the  owner  be  still 
indebted  to  the  principal  contractor.® 

^  Spaolding  v.  Thompflon  Eccl  Soc.  27  ^  Simonsen  v.  Stachlewicz  (Wu.),  52  N. 

Conn.  573.  W.  Rep.  310. 

*  Welch  V.  Sherer,  93  HI.  64.  *  Washbarn  v.  Kahler  (Cal.),  31  Pac. 

*  Vreeland  v,  EllBwonh,  71  Iowa,  347,  Unp.  741. 

82  N.  W.  Rep.  374 ;  Doaghtj  v.  DevliD,        *  Utter  i7.  Crane,  87  Iowa,  631 ;  Stnbbs 
1  £.  D.  Smith,  625.  819 


§  1295.]        mechanics'  liens  of  sub-contractobs. 

A  person  furnishing  materials  or  doing  work  for  a  sab-con- 
tractor, relying  upon  the  lien  given  by  the  statute,  should  not 
only  examine  the  contract  with  the  owner,  but  also  that  with  the 
8ub-contra<!tor ;  for  if  the  latter  fails  to  perform  his  contract  so 
that  nothing  becomes  payable  under  it,  or  if  he  is  paid  in  full 
according  to  its  terms  in  case  of  performance,  there  can  be  no 
lien.  A  material-man  furnishing  a  sub-contractor  material  used  in 
a  building  is  entitled  to  a  lien  to  the  amount  of  money  due  such 
sub-contractor.  But  in  such  a  case,  money  paid  to  the  sub-con- 
tractor on  his  contract  may  be  used  by  him  to  pay  the  material- 
man for  debts  which  had  no  relation  to  the  contract,  and  the 
material-man  may  apply  the  same  to  such  debts,  and  still  main- 
tain his  lien,  if  there  are  at  that  time  no  liens  filed  against  the 
property.  In  such  case  the  material-man  violates  the  rights  or 
equities  of  no  one  in  receiving  it  to  apply  upon  his  antecedent 
debt.  It  is  well  settled  that  material-men  and  workmen  have  no 
lien  upon  or  equity  in  money  due  or  paid  under  a  building  con- 
tract until  they  have  filed  their  liens  pursuant  to  the  lien  law.^ 

There  is  no  reason  for  protecting  an  owner,  who  has  paid  the 
contractor  in  full  pursuant  to  the  contract,  which  is  not  equally 
applicable  to  a  contractor  who  in  like  manner  has  paid  his  sub- 
contractor.2 

1296.  The  owner  may  limit  his  liability  to  a  sub-oontractor 
by  agreement.  Thus,  where  the  owner  proposed  to  a  lumber 
dealer  who  was  supplying  materials  to  a  sub-contractor  that  if 
he  would  furnish  a  specified  quantity  of  lumber  he  would  pay 
a  specified  sum,  and  the  proposition  was  accepted,  the  lumber 

V.  Clarinda,  C.  S.  &  S.  W.  Ry.  Co.  62  sold,  or  apply  it  upon  an  antecedent  debt 

Iowa,  280,  17  N.  W.  Rep.  630;  Crnne  v.  justly  due.    The  authoriiie«  in  this  court 

Genin,  60  N.  Y.  127  ;  Hagan  v.  Missionary  are  against  the    defendant's  contention. 

Soc.  U  Daly,  131 ;  Larkin  v.  McMullin,  Payne  v.  Wilson,  74  N.  Y.348;  McCorkle 

120  N.  Y.  206,  24  N.  E.  Rep.  447  ;  Lum-  r.  Herrman,  117  N.  Y.  297,  22  N.  KKep. 

bard  v.  Syracuse,  B.  &  N.  R.  R.  Co.  55  N.  948;  Stevens  v.  Ogden,  130  N.  Y.  182, 29 

Y.  491  ;  French  v.  Bauer  (N.  Y.),  32  N.  E.  N.  E.  Rep.  229.    Besides,  in  this  case  the 

Rep.  77.  evidence   and    the  findings  of  the  trial 

1  Mach  V,  Colleran  (N.  Y.),  82  N.  E.  judge  show  that  there  waa  money  enough 

Rep.  604,  reversing  18  N.  Y.  Supp.  104.  earned  by  the  sub-contractor,  which  be- 

Earl,  C.  J.,  said  :  "  It  would  lead  to  great  came  payable  to  him  under  hia  contiact,  to 

embarrassment,  uncertainty,  and    incon-  satisfy  the  material-man's  lien,  as  well  as 

venience  if  a  person  receiving  money  from  the  other  liens  against  the  property." 

a  builder  would  have  to  ascertain  whether  ^  Lumbard  i;.  Syracuse,  B.  &  N.  Y.  R. 

he  obtained  it  under  a  building  contract  R.  Co.  55  N.  Y.  491 ;  Carman  v,  Mcln- 

before  he  could  safely  take  it  for  property  crow,  18  N.  Y.  70. 
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farnished,  and  the  money  paid  as  agreed  by  the  owner,  it  was 
held  that  the  material-nian  was  not  entitled  to  a  lien  for  the 
balance  due  from  the  sub-contractor  for  the  lumber,  as  for  mate- 
rials furnished  by  the  direction  of  the  owner.  The  owner's  direc- 
tion was  a  specific  and  limited  one,  and,  its  terms  being  fulfilled, 
the  owner  was  under  no  further  liability.^ 

1296.  A  sub-contractor  can  only  look  to  the  indebtedness 
of  the  owner  under  the  contract  out  of  which  his  own  claim 
arose.  If  there  be  distinct  jobs  under  separate  contracts,  though 
under  contracts  between  the  same  owner  and  contractor,  the  liens 
of  the  sub-contractors  are  respectively  confined  to  the  amount 
unpaid  on  the  particular  contract  each  one  aided  the  contractor 
to  perform  .2 

An  indebtedness  of  the  owner  to  the  contractor  for  extra  work^ 
which  is  performed  under  the  original  contract  as  a  part  of  it, 
may  be  reached  by  the  subcontractors  in  the  same  manner  as  if 
it  had  in  terms  been  included  in  the  original  contract.^ 

When  a  contract  for  a  building  provides  for  changes  in  the 
plans  and  specifications,  and  extra  work  is  done  in  completing 
the  building  without  a  new  contract,  a  sub-contractor  of  any  part 
of  the  work  may  perfect  a  lien  on  the  amount  due  from  the 
owner  to  the  contractor  for  such  extra  work.^ 

A  sub-contractor's  lien  must,  however,  be  strictly  limited  to 
the  amount  that  is  due  or  may  become  due  to  the  contractor 
under  his  contract  with  the  owner.^  He  cannot  reach  by  his  lien 
money  which  the  owner  has  agreed  to  loan  to  the  contractor.^ 

1207.  fitot-off  not  arising  out  of  the  contract.  —  The  owner 
having  knowledge  that  a  mechanic  has  performed  work  upon  a 

1  Crane  ».  Genin,  60  N.  Y.  127.  extend  to  money  payable  to  the  contrac- 

'  Dnnn  v.  Kankin,  27  Ohio  St.  132,  per  tor  on  any  other  account    It  »  qatte 

Day,  J.  reasonable  that  the  party  meritorioudy 

•  Morgan  v.  Steyens,  6  Abb.  N.  C.  356.  entiUed  to  be  paid  for  the  work  should  be 

•  Dunn  V.  Rankin,  27  Ohio  St.  132.  allowed  to  intervene  between  the  owner 

•  Miner  v.  Hoyt,  4  Hill,  193,  7  HM,  for  whom  the  bouse  was  built  and  the 
525.  person  who  had  contracted  to  b^ld  it, 

•  Loonie  v.  Hogan,  9  N.  T.  435,  440,  61  and  to  divert  the  course  of  the  payments 
Am. Dec  683.  Per  Denio,  J. :  •'The  rem-  which  would  have  passed  into  the  hands  . 
edy  which  the  statute  gives  is  against  of  such  contractor  to  his  own.  It  is  a 
money  due  to  the  principal  contractor  form  of  equitable  subrogation  regulated 
for  the  work  which  he  agreed  to  do,  but  by  statute,  but  it  is  limited  by  the  act  to 
which  the  anb^nntractor  or  mechanic  has  the  plain  case  of  money  due  upon  a  con- 
actually  performed  for  him.    It  does  not  tract  for  performing  the  work." 
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^§  1298, 1299.]    mechanics'  liens  of  sub-kx)ntbactobs. 

baildiDg,  under  employment  of  the  principal  contractor,  cannot 
set  off  against  a  claim  for  work  so  done  a  claim  against  such  con- 
tractor not  arising  out  of  the  contract  under  which  the  building 
is  constructed,  or  in  any  way  having  relation  thereto,  and  ac- 
<}uired  by  such  owner  after  the  labor  was  performed  by  the 
mechanic,  but  before  the  owner  had  notice  that  the  mechanic 
bad  not  been  paid.^ 

1298.  The  burden  is  upon  the  sub-contraotor  to  prove  an 
indebtedness  from  the  owner  to  the  contractor  under  the  same 
contract  by  which  the  sub-contractor  claims  his  lien,  before  he 
«an  be  allowed  to  recover  against  the  owner  or  establish  his  lien 
against  his  property.^  But  the  sub-contractor  having  shown  that 
an  indebtedness  under  the  contract  had  accrued  from  the  owner 
to  the  contractor,  the  burden  is  upon  the  owner  to  show  payment 
made  by  him  which  would  extinguish  the  lien.^ 

1299.  If  the  contractor  abandons  the  work  after  collecting 
all  that  is  due  him  from  the  owner,  a  subcontractor  can  enforce 
no  lien  for  work  done  or  materials  furnished.^  Even  where  the 
contract  provides  that  the  owner  may  reserve  twenty-five  per 
cent,  of  the  contract  price  until  the  completion  of  the  building, 
and  the  contractor  abandons  the  work  after  having  collected  all 
that  was  due  him  except  the  amount  reserved  under  this  provi- 
sion, a  sub-contractor  can  enforce  no  lien  for  materials.^ 

The  premises  are  not  liable  to  mechanics'  liens  after  the  work 
has  been  abandoned  by  the  contractor  who  has  received  in  full 
the  instalments  due  according  to  the  contract,  whether  or  not 
.the  cost  of  completing  the  work  would  be  less  than  the  balance 
of  the  contract  price,  in  case  there  is  no  provision  for  the  com- 
pletion of  the  work  by  the  owner,  nor  any  understanding  that  he 
should  proceed  with  it.® 

1  Bullock  V.  Horn,  44  Ohio  St  420,  «  Smith  v.  Merriam,  67    Barlj.    403; 

422,  7  N.  E.  Rep.  737  ;  Hoyt  v.  Miner,  7  McMillan  t?.  Seneca  Lake,  G.  &  W.  Co.  5 

Hill,  525,  4  Uiil,  193  ;  Mack  v.  Colleran,  Hun,  12 ;  Hunter  v.  Trackee  Lodge,  14 

18  N.  Y.  Supp.  104,  32  N.  E.  Rep.  604;  Nev.  24. 

Develin  v.  Mack,  2  Daly,  100 ;  Hagan  r.  *  Prensser  v,  Florence,  4  Abb.  N.  C 

Missiolary  Soc.  14  Daly,  131.  136,  51  How.  Pr.  385. 

a  Cox  V.  Broderick,  4  E.  D.  Smith,  721 ;  *  Blythe  v,    Poultney,    81    Cal.   233 ; 

Cronk  u,  Whiitaker,  1  E.  D.  Smith,  647 ;  Dingley  v,  Greene,  54  Cal.  333. 

Cronkright  v.  Thomson,  1  E.  D.  Smith,  «  Larkin  ».  McMullin,  120  N.  Y.  206, 

661 ;  Preusaer  v.  Florence,  51  How.  Pn  24  N.  E.  Rep.  447,  reversing    14  Dily, 

385,4  Abb.  N.  C.  136;  Martin  v.  Mor-  311. 
gan,  64  Iowa,  270,  20  N.  W.  Rep.  184. 
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Bat  if  the  contractor  is  to  be  paid  in  instalments  as  the  work 
progresses,  and  at  the  time  of  abandoning  the  work  he  has  par- 
tially earned  an  instalment,  snb-contractors  are  entitled  to  have 
the  amount  so  earned  applied  to  their  claims,  less  the  cost  of  com- 
pleting the  work,  so  that  such  instalment  would  be  payable.  A 
claim  for  defective  work  would  first  be  set  off  against  the  amount 
of  such  instalment.^ 

In  a  recent  case  the  Court  of  Appeals  of  New  York  said :  "  We 
think  that  the  following  rules  determine  the  extent  to  which  a 
mechanic's  lien  filed  by  a  sub-contractor  or  a  material-man  at- 
taches to  the  loetis  in  quo  :  (1)  If  anything  is  due  to  the  contrac- 
tor, pursuant  to  the  terms  of  the  contract,  when  the  lien  is  filed, 
it  attaches  to  that  extent.  (2)  If  nothing  is  due  to  the  contrac- 
tor, according  to  the  contract,  when  the  lien  is  filed,  but  a  certain 
amount  subsequently  becomes  due  thereunder,  the  lien  attaches 
to  the  extent  of  that  sum.  (3)  If  nothing  is  due  to  the  contrac- 
tor, pursuant  to  the  contract,  when  the  lien  is  filed,  and  he  aban- 
dons the  undertaking  without  just  cause,  but  the  owner  completes 
the  building  according  to  the  contract,  and  under  a  provision 
thereof  permitting  it,  the  lien  attaches  to  the  extent  of  the  differ- 
ence between  the  cost  of  completion  and  the  amount  unpaid  when 
the  lien  was  filed."  ^ 

It  is  sometimes  provided  that  the  owner  shall  pay,  to  those 
entitled  to  liens  in  such  case,  so  much  as  the  work  and  materi- 
als are  reasonably  worth  according  to  the  contract  price  after 
deducting  all  payments  rightfully  made,  and  damages,  if  any, 
occasioned  by  the  non-performance  of  the  contract.^    If  the  con- 

1  Foshar  v.  Kobinson,  16  N.  Y.  Supp.  206,  24  N.  E.  Rep.  447  ;  Powers  v.  City  of 

817.    "  The  referee  has  found  that  at  the  Yonkers,  114  N.  Y.  145,  21  N.  £.  Rep. 

time  the  contractor  left  the  work  he  had  132;  Mayor  v.  Crawford,  111  N.  Y.  638, 

earned  the  sum  of  $1,031  more  than  he  19  N.  E.  Rep.  501 ;  Qraf  v.  Cunningham, 

had  received  pay  for,  after  allowing  for  109  N.  Y.  369,  16  N.  £.  Rep.  551 ;  Taylor 

bad  work  which  had  to  be  repaired,  and  v.  Mayor,  83  N.  Y.  625 ;  Heckman  v. 

which  was  deducted  before  this  balance  Pinkney,  81    N.  Y.  211  ;  Gibson  v.  Le- 

of  $1,031  was  reached.    The  case  falls  nane,  94  N.  Y.  183;  Rodboum  r.  Grape 

within  the  case   of  Van  Qief   v.  Van  &  Wine  Co.  67  N.  Y.  215;  Lnmbard  v. 

Vechten,  1  N.  Y.  Supp.  99,  and  Wright  Syracuse,  &c.  Railroad  Co.  55  N.  Y.  491. 

V.  RoberU,  43  Hun,  413,  affirmed   118  See  §§  1518, 1514. 

N.  Y.  672,   23  N.  £.  Rep.  1145."    Per  •  Rodbourn  v.  Seneca  Lake,  G.  &  W. 

Barnard,  P.  J.  Co.  67  N.  Y.  215,  reversing  5  Hun,  12 ; 

>  Van  Clief  t;.  Van  Vechten,  130  N.  Y.  Sheffield  v.  Loeffler,  3  N.  Y.  Supp.  150  ; 

571,  29  N.  £.  Rep.  1017,  per  Vann,  J.,  Morehouse    v.   Moulding,    74    111.   322; 

citing    Larkin  v,  McMuUin,  120  N.  Y.  Biggs  v.  Clapp,  74  111.  335. 
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tractor  has  been  fully  paid,  the  sub-contractor  cannot  reooyer 
anything.^ 

It  is  no  defence  to  a  lien,  claimed  by  one  employed  by  a  con- 
tractor in  the  erection  of  a  house  upon  the  land  of  another,  tbat, 
before  the  labor  was  performed  under  the  contract,  the  time  had 
expired  within  which  it  was  to  be  completed,  if  such  time  had 
been  enlarged  by  a  parol  agreement  or  otherwise.^ 

1300.  A  Bub-contraotor  is  not  entitled  to  a  lien  for  dam- 
ageB  and  expenses  incurred  through  idleness  enforced,  or  on 
account  of  work  made  necessary  by  the  default  or  negligence  of 
the  principal  contractor,^  though  he  may  recover  for  his  loss 
against  the  contractor.  He  can  recoTcr  against  the  owner,  or 
enforce  a  lien  against  his  property,  only  for  labor  actually  per- 
formed or  services  actually  rendered  upon  the  building  or  other 
improvement. 

But  a  sub-contractor  may  include  in  his  lien  claim  any  labor 
which  is  directly  connected  with  the  erection  of  a  building, 
though  this  may  have  been  rendered  necessary  by  the  mistake  or 
negligence  of  the  contractor,  or  of  some  of  the  men  employed  bj 
him.  Thus,  where  a  contractor  has  failed  to  distribute  the  cat 
stone  to  be  used  in  a  building  in  convenient  order  and  places 
about  the  building,  a  mechanic  may  have  a  lien  for  labor  in  re- 
moving stone  furnished  for  the  second  story  in  order  to  reach 
that  required  for  the  first  story,  and  in  transferring  stone  from 
one  front  of  the  building  to  another  front  where  it  belonged. 
Such  labor  cannot  be  deemed  extra  work  wholly  outside  the 
principal  contract.^ 

1301.  The  lien  of  a  sub-contractor  is  defeated  by  an  as- 
signment of  the  debt  due  from  the  owner  by  the  original  con- 
tractor, made  in  good  faith  before  the  notice  is  served ;  ^  and  it 
does  not  matter  that  the  owner  may  have  known,  when  he  paid 
the  assignee,  that  the  sub-contractors  held  unpaid  claims.^    *'  The 

1  Schultzr.  Hay,  62II1. 157.  *  Garrison  v.   Mooney,  9  Daly,  218; 

^  Rockwood  p.  Walcott,  3  Allen,  458.  Copeland  v.  Manton,  22  Ohio  St  398, 

*  Tabor  v.  Armstrong,  19    Colo.  285,  403  ;  Saperintendent  of  Schools  v.  Hetrth, 

12  Pac.  Rep.  157  ;  Miner  r.  Hoyt,  4  Hill,  15  N.  J.  Eq.  22;  Reeve  v.  Elemendorf,  38 

193,  7  Hill,  525;  Houghton  v.  Blake,  5  N.J.  L.  125;  Craig  v.  Smith,  37  N.  J.  L. 

Cal.  240;  Taggard  v,  Buckmore,  42  Me.  649 ;  Dorestan  v.  Ereig,  66  Wis.  604,  29 

77.  N.  W.  Rep.  676. 

«  Tabor  v.  Armstrong,  19  Colo.  285, 12  «  Hall  v.  Banks,  79  Wis.  229, 48  N.  W. 

Pac.  Rep.  157.  Rep.  385. 
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8UBB0GATI0N  THB0U6H  NOTICE  TO  OWHEB.         [§  1801. 

position  of  tlie  sub-contractors  in  this  respect  is  much  the  same 
as  if  they  had  garnished  the  owner  by  proceeding  in  attachment. 
Both  forms  of  proceeding  are  statutory  remedies  to  subject  a 
claim  due  to  a  debtor  to  the  payment  of  his  debt,  and  whenever 
available  are  in  effect  substantially  alike.  It  is  a  fundamental 
principle  that  an  attaching  creditor  can  stand  on  no  better  foot- 
ing, as  against  bond  fide  purchasers  or  assignees  of  his  debtor, 
than  the  latter  does  at  the  time  of  the  attachment  or  garnish- 
ment. And  it  is  well  settled  that  where  an  assignment  of  a  chose 
in  action  is  made  on  good  consideration  and  bond  fide^  the  cred- 
itors of  the  assignor  cannot  avoid  or  defeat  it  by  garnishment  or 
other  similar  process,  although  the  debtor  had  no  notice  of  the 
assignment  previous  to  the  attachment,  if  it  be  given  to  him  in 
time  to  enable  him  to  bring  it  to  the  attention  of  the  court  before 
judgment  is  rendered  against  him  as  garnishee.  ...  It  would 
seem,  then,  upon  the  principles  established  in  analogous  cases, 
that  the  assignees  in  this  case  must  prevail."  ^ 

The  lien  of  the  sub-contractor  is  not  saved  by  the  fact  that 
both  the  contractor  and  his  assignee  had  given  bonds  with  sure- 
ties to  indemnify  the  owner  against  the  claims  of  sub-contractors.^ 

An  assignment  by  a  contractor  of  all  the  moneys  to  become  due 
under  his  contract  will  not  defeat  a  sub-contractor's  lien  filed  be- 
fore the  owner  has  actually  paid  the  money  to  the  assignee.^ 

Where  a  lien  attaches  only  from  the  filing  of  a  claim  of  lien, 
the  contractor  may,  before  the  filing  of  such  claim,  while  acting 
in  good  faith,  dispose  of  the  indebtedness  which  may  accrue  to 
him  under  his  contract,  in  the  same  way  that  he  may  dispose  of 
any  other  maturing  indebtedness,  and  may  thereby  defeat  the 
lien  of  a  sub-contractor.^ 

An  exception  to  this  rule,  that  the  sub-contractor  can  acquire 
no  lien  where  at  the  time  of  filing  the  notice  there  is  nothing 
due  to  the  contractor,  arises  in  case  of  an  assignment  by  the  con- 
tractor of  his  property  in  trust  for  the  benefit  of  his  creditors.^ 
And  the  reason  for  the  exception  there  is,  that,  as  such  assignees 
stand  in  the  place  of  the  contractor,  and  act  substantially  for  his 
benefit,  if  they  perform  the  contract  for  him,  or  become  entitled 

^  Copeland  v.  Hanton,  22  Ohio  St.  398,        '  Boarget  v.  Donaldson,  83  Mich.  478, 
pev  Day,  J.  47  N.  W.  Kep.  326. 

<  Hall  p.  Banks,  79  Wis.  229,  48  N.  W.        «  Oates  v.  Haley,  1  Daly,  338. 
Bep.dSJ^.  &  Oates  v,   Haley,   1   Daly,  338,  343; 

Henderson  v.  Stnrgis,  1  Daly,  336. 
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to  any  payments  under  it,  the  sub-contractor  may  acquire  a  lien 
to  the  same  extent  as  if  the  assignment  had  not  been  made.^ 

An  order  by  a  contractor  upon  the  owner  to  pay  a  certain 
amount  to  a  sub-contractor  is  an  assignment  pro  tanto  of  the 
fund  in  the  owner's  hands.  Though  he  refuses  to  accept  or  pay 
the  order,  and  shortly  afterwards  other  liens  are  claimed  against 
the  property,  the  right  of  the  sub-contractor  holding  the  order  is 
not  defeated.  The  owner  would  have  been  protected  in  paying 
the  order  upon  its  presentation.  After  notice  of  this  order  giren 
to  the  owner  prior  to  the  filing  of  any  other  lien,  the  owner 
was  bound  to  apply  the  fund  to  its  payment,  and  for  no  other 
purpose.^ 

1302.  The  lien  of  a  8ub-contra.ctor  is  also  defeated  by  a 
firamishment  of  the  owner  as  a  debtor  of  the  principal  contrac- 
tor before  notice  is  given  that  the  sub-contractor  claims  a  lien.^ 

1303.  A  sub-contractor  who  holds  an  open,  unsettled,  .or 
disputed  account  against  the  principal  contractor  should  obtain 
an  adjudication  of  this  before  seeking  to  establish  a  lien  against 
the  owner,  or  at  the  same  time  that  he  seeks  to  do  so.^  He 
should  either  obtain  a  judgment  against  the  contractor  before 
bringing  an  action  to  enforce  the  lien,  or  he  should  make  the 
contractor  a  party  to  that  action.  **  The  burden  of  ascertaining 
whether  there  is  any  defence  to  the  action  ought  not  to  be  pat 
upon  the  owner  of  the  property.  He  is  not  presumed  to  hare 
any  knowledge  upon  the  subject.  Further  than  this,  if  the  con- 
tractor establishes  his  lien  against  the  property,  and  the  owner  is 
compelled  to  pay  it,  he  has  recourse  on  the  principal  contractor. 
He  ought  to  be  furnished  with  an  adjudicated  claim,  and  not 
with  a  mere  open  account,"  ^ 

III.  Direct  and  Absolute  Lien  upon  the  Property, 

1304.  Under  statutes  whioh  grive  to  sub-contractors  a 
direct  lien,  the  amount  for  which  the  property  may  be  charged 
is  not  limited  by  the  amount  that  may  be  due  from  the  owner  to 

1  Gates  r.  Haley,  1  Daly,  338,  343,  per  W.  Rep.  576 ;  Herrin  v.  Warren,  61  Mia 
Hilton,  J.  509. 

2  Laaer  v,  Dunn,  115  N.  Y.  405,  22  N.  *  Vreeland  v.  EllsworOi,  71  Iowa,  347, 
E.  Rep.  270,  52  Hun,  91,  5  N.  Y.  Sapp.  33  N.  W.  Rep.  374 ;  Reeve  v.  Elmeodorf, 
161  ;  Stevens  ».  Ogden,  130  N.  Y.  182,  29  38  N.  J.  L.  125. 

N.  E.  Rep.  229.  6  Per  Rothrock,  J.,  in  VrecUnd  p.  Elb^ 

»  Dorestan  i?.  Krieg.  66  Wis.  604,  29  N.    worth,  71  Iowa,  347, 33  N.  W.  Rep.  374. 
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DIBEGT  AND  ABSOLUTE  LIEN  UPON  THE  PROPERTY.      [§  1304. 

the  contractor,  nor  does  it  in  any  way  depend  upon  the  state  of 
the  accoant   between  them.^     It  is  sufficient  that   the  liens  are 

^  In  the  foQowmg  named  Statet  the  him  for  that  purpose,  contribnted  to  in- 

liea  seeme  to  be  a  direct  and  absolnte  lien,  crease  the  value  of  his  property,  should 

rather  than  one  worked  oat  through  an  hare  an  interest  in  it  until  their  respective 

equitable  subrogation  to  the  contractor's  claims  for  auch  services  shall  have  been 

lien  bj  means  of  a  notice  to  the  owner,  paid  and  discharged." 

Some  of  the  States  are  included  in  this  Kinneaota :  The  intention  of  the  met 

list  becauae  there  seema  to  be  no  provision  chanics'  lien  law  is  to  give  a  lien  for  labor 

for  any  but  a  direct  lien.    There  are  no  or  materials  to  their  full  value,  and  the 

decbions  directlj  in  point  in  some  of  the  owner  must  adjust  the  terms  of  his  con- 

States.  tract,  and  the  modes  of  payment  under  it, 

Delaware :  §  1194.  at  the  risk  of  additional  payments  to  the 

Distziet  of  Colttmbla :  §  1195.  lien-holders.    Laird  v.  Moonan,  32  Minn. 

Kansas:  §  1208.    All  payments  made  358,  362,  20  N.  W.  Rep.  354. 

to  the  contractor  prior  to  the  expiration  of  Xxssonri :   §  1211 :   Morrison  v.  Han- 

the  sixty  days  after  the  completion  of  the  cock,  40  Mo.  561 ;  De  Witt  v.  Smith,  63 

bailding  allowed  for  filing  the  lien  are  at  Mo.  263  ;  Henry  &  C.  Co.  v.  Evans,  97 

the  risk  of  the  owner.   Delahay  v.  Goldie,  Mo.  47,  10  S.  W.  Rep.  868,  overruling 

17  Kans.  263 ;  Clongh  v,  McDonald,  18  Henry  v.  Hinds,  18  Mo.  App.  497. 

Eans.  114;  Shellabaxger   v.   Thayer,  15  Montana:  §  1212;  Merrigan  v.  Eng- 

Kans.  619.  lish,  9  Mont.  1 13,  22  Pac  Rep.  454. 

Xentnelty :  §  1208.  Hebraska :    Payments    made    by    the 

Xaine:  §  1205;  Atwood  v,  Williams,  owner  to  the  original  contractor,  within 

40  Me.  409.  the  time  limited  for  filing  liens,  do  not 

Kazyland:  Sodini  v.  Winter,  32  Md.  absolve  him  from  liability  to  sub-contrac- 
130 ;  Treusch  v.  Shryock,  51  Md.  162,  tors,  laborers,  and  others.  Ballon  v. 
173,  per  Robinson,  J. :  "The  right  of  the  BUck,  21  Neb.  131,31  N.  W.  Rep.  673, 
material-man  to  his  lien  does  not  depend  17  Neb.  389,  23  N.  W.  Rep.  3;  Foster 
on,  nor  is  it  in  any  manner  affected  by,  v,  Dohle,  17  Neb.  631,  24  N.  W.  Rep. 
the  qaestion  whether  the  owner  has  or  has  208 ;  Marrener  o.  Paxton,  17  Neb.  634, 
not  money  in  bis  hands  due  the  builder,  24  N.  W.  Rep.  209. 
nor  whether  the  former  has  performed  his  Hevada :  Sub-contractors  and  material- 
part  of  the  contract  with  the  latter.  .  .  .  men  have  direct  liens  upon  the  property 
The  lien  attachea  upon  the  delivery  of  the  for  the  value  of  their  labor  and  materi- 
materiala,  and  this  irrespective  of  the  con-  als,  regardless  of  pay  men  ta  on  the  prin- 
tract  or  dealings  between  the  owner  and  cipal  contract  made  prior  to  the  time 
bailder."  within  which  the  law  required  a  notice 

Xasaaehnsetts :  Parker  p.  Bell,  7  Gray,  of  their  claim  to  be  recorded.    Lonkey 

429,432,  per  Merrick,  J.:  "The  object  of  v.  Cook,  15  Nev.  58  ;  Hunter  v,  Truckee 

tbeprorisions  of  the  statute  is  to  create  Lodge,  14  Nev.  24 ;  Carson  Opera  House 

and  preserve  to  the  laborer  security  for  Asso.  v.  Miller,  16  Nev.  327. 

the  payment  of  the  wages  which  he  earns.  Kew  Hampshire  :  §  1216. 

It  is  manifest,  from  a  consideration  of  the  Hew  Mexico  Territory :  §  1217. 

provisions  of  the  successive  statutes  in  re-  Horth    Dakota    and    South    Dakota  : 

lation  to  the  lien  of  mechanics  upon  the  §  1219  a.    The  risk  of  all  payments  made 

estates  upon  which  their  labor  haa  been  to  the  original  contractor,  up  to  sixty 

expended,  that  the  legislature  have   re-  days  after  such  work  is  performed  and 

garded  it  aa  a  sound  and  just  principle  material*  furnished,  is    upon  the  owner, 

that  all  those  who  have  by  conaent  of  the  Albright    v.  Smith    (S.  D.),    51  N.  W. 

owner,  or  in  pursuance  of  contracts  with  Rep.  590. 
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created  through  the  owner's  contract,  from  which  his  consent  is 
implied.  It  is  upon  the  ground  of  the  owner's  consent  through 
such  contract  that  such  legislation  is  supported ;  for  the  question 
has  been  raised  whether  the  owner's  property  can  be  forfeited  to 
persons  with  whom  he  never  contracted,  for  failure  to  pay  them 
a  sum  in  excess  of  the  price  for  which  he  has  contracted  for  the 
entire  work,  or  to  pay  them,  perhaps,  after  he  has  paid  the  con- 
tractor in  full.  Under  such  statutes  it  is  no  defence  to  such  lien 
that  the  aggregate  amount  of  the  liens  entered  against  the  bnild- 
ing,  together  with  the  cost  of  completing  the  same,  exceed  the 
contract  price,  if  the  materials  furnished  were  of  the  quantity  and 
quality  needed  for  its  construction.^ 

1304  a.  The  constitutional  validity  of  suoh  statutes  se- 
curinfiT  liens  to  sub- contractors,  and  others  furnishing  labor  or 
materials  for  a  contractor,  irrespective  of  the  state  of  the  acconnt 
between  the  owner  and  the   contractor,  as  regards  transactions 

Oregon :  No  pajraent  bj  the  owner  to  Vermont :  §  1S88.    Lien  given  only  to 

any  original  or  sub-contractor,  made  be-  contractors. 

fore  thirty  days  from  the  completion  of  Washington  :§  1230.  Material-men  and 
the  building,  is  valid  for  the  purpose  of  laborers  have  a  lien  notwithstanding  the 
defeating  or  discharging  any  lien  in  favor  owner  has  paid  the  principal  contractor 
of  any  workman,  laborer,  lumber  mer-  in  full.  The  statute  makes  every  con- 
chant,  or  material-man,  unless  such  pay-  tractor,  sub-contractor,  or  other  peraon  in 
ment  so  made  by  the  owner  has  been  dis-  charge  of  the  construction  or  repair  of 
tribnted  among  such  workmen,  laborers,  a  building  the  owner's  agent.  Thisstat- 
lumber  merchants,  or  material-men,  or,  ute  is  declared  constitutional.  Spoksoe 
if  distributed  in  part  only,  then  the  same  Lumber  Co.  v.  McChesney,  1  Wash.  St 
shall  be  valid  only  to  the  extent  the  same  609,  21  Pac  Rep.  198.  See,  howerer, 
has  been  so  distributed.    §  1221.  §  1285,  for  a  decision  in  Michigan  which 

Pennsylvania  :  White  v.  Miller,  18  Pa.  should  be  given  great  weight 
St.  52,  54,  per  Gibson,  C.  J. :  "  Nor  does  Wiseoniin :  §  1232.  The  laws  of  1889 
the  rule  of  the  legislature  bear  hard  on  do  away  with  the  restrictions  formerly 
the  owner.  He  has  it  in  his  power  to  de-  existing  as  to  the  amount  of  reooveiy  by 
tain  the  price  of  the  building  while  there  snb-con tractors,  and  make  the  owner  ab- 
are  outstanding  charges  against  it,  or  to  solntely  liable  for  the  fall  amount  of 
stipulate  for  security  against  those  that  their  claims  without  regard  to  the  con- 
might  afterwards  turn  up ;  and  if  he  use  tract  price^  or  the  amount  of  the  owner's 
common  prudence,  any  loss  which  occurs  indebtedness  to  the  contractor.  This  law 
will  eventually  fall  on  the  author  of  it.  changed  the  system  or  theory  of  mechu- 
If  he  do  not,  he  cannot  charge  the  me-  ic's  lien  law  in  this  State.  Hall  v.  Banb, 
chanic  or  material-man  with  the  conse-  79  Wis.  229,  48  N.  W.  Rep.  385  ;  Mallo^ 
quences  of  his  own  supineness."  v.  Abattoir  Co.  80  Wis.  170,  49  N.  W. 

Bhode  Island:  §  1223.  Rep.  1071. 

South  Carolina :  §  1224.  ^  Taylor  v.  Mnrphy  (Pa.  St.),  23  Atl. 

Tennessee :  §  1226.  Rep.  1134. 

Utah  Territory :  §  1227. 
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after  the  statute  has  taken  effect,  is  well  established ;  and  it  is  es- 
tablished upon  the  ground  that  such  statutes  annex  the  lien  as  an 
incident  to  the  contract  of  the  owner  with  the  contractor,  such 
contract  being  the  evidence  of  the  authority  of  the  contractor  to 
charge  the  owner's  property  with  liabilities  incurred  by  him  in 
performing  his  contract.^ 

The  constitutionality  of  the  statute  of  Tennessee  was  ques- 
tioned upon  the  grounds ;  (1)  that  it  undertakes  to  appropriate 
the  property  of  the  owner  for  the  benefit  of  a  person  with  whom 
he  has  made  no  contract ;  (2)  that  this  result  may  be  accom- 
plished though  the  owner  have  no  notice  of  the  claim  until  after 
he  has  paid  the  original  contractor  in  full ;  and  (3)  that  the  ag- 
gregate of  the  claims  of  sub-contractors  and  material-men  may 
exceed  the  amount  agreed  to  be  paid  the  original  contractor,  in 
which  case  the  owner  will  be  compelled  to  pay  more  than  the 
contract  price  for  the  advantages  received. 

To  the  first  objection  answer  was  made  by  the  court  that  ^^  the 
right  of  lien  to  sub-contractors  and  material  m^i  is,  by  operation 
of  law,  incorporated  into  and  made  a  part  of  the  owner's  contract, 
as  much  as  if  expressly  included  and  written  therein.  He  con- 
tracts about  a  subject  in  which  the  law  declares  certain  advan- 
tages to  all  persons  concerned,  whether  by  direct  contract  with 
him  or  by  the  employment  of  his  contractor." 

To  the  second  objection  the  reply  was  that  ^^  in  every  instance 
the  owner  may  fully  protect  himself  by  withholding  the  whole  or 
a  BufBciency  of  the  price  agreed  upon  from  the  original  contractor 
until  after  the  expiration  of  the  thirty  days,  or  he  may  see  to 
it  that  the  sub-contractor  and  material-man  are  paid  as  the  work 
progresses,  or  he  may  indemnify  himself  by  bond,  as  prescribed  in 
the  third  section  of  this  act." 

The  other  objection  is  met  by  the  assertion  that  the  liability  of 
the  owner  is  limited  to  the  amount  he  has  agreed  to  pay  in  his 

^  Laird  r.  Moonan,  32  Minn.  S58,  20  Loukey  v.  Cook,  15  Nev.  58 ;  Merrigan  v, 

N.  W.  Rep.  354;  Bohn  v,  McCarthy,  29  Engliah,  9  Mont.  113,  22  Pac.  Rep.  454, 

Minn.  23,  11  N.  W.  Rep.  127;  O'Neil  v,  quoting  text;  Cole  Mannf.  Co. ».  Falls,  90 

St..01afs  School,  26  Minn.  329,  4  N.  W.  Tenn.  466,  16  S.  W.  Rep.  1045,  quoting 

Bep.  47 ;   Spokane  Lumber  Co.  r.  Mo-  text ;  Merritt  v,  Pearson,  58  Ind.  385 ; 

Chesney,  1  Wash.  St.  609,  21  Pac.  Rep.  Ainalic  t;.Kohn,16  Oreg.363,  371 ;  Henry 

198;  Hunter  v.  Tmckee  Lodge,  14  Ner.  &  C.  Co.  ».  Eyang,  97  Mo.  47, 10  S.  W. 

24 ;  Ballon  v.  Black,  21  Neb.  131,  147 ;  Rep.  868. 
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original  contract,  an  old  statute  to  this  efiEect  never  having  been 
repealed.^ 

A  similar  question  of  constitutional  law  was  recently  before 
the  supreme  court  of  Wisconsin.  A  statute  of  1889  amended  the 
previous  statute  so  as  to  do  away  with  the  restriction  as  to  the 
amount  of  recovery  by  sub-contractors,  but  made  it  the  duty  of 
the  original  contractor  to  defend  all  actions  by  sub-contractors ; 
and  when  their  claims  exceeded  the  amount  of  his  contract  price, 
it  gave  the  owner  of  the  property  a  right  of  action  against  the 
contractor  for  the  amount  of  liens  over  and  above  the  contract 
price.     The  act  was  held  not  unconstitutional.^ 

1305.  Under  such  statutes  the  burden  is  upon  the  owner 
to  protect  himself  from  the  liens  that  may  be  incurred  by  the 
person  with  whom  he  contracts.  It  thus  becomes  incumbent 
upon  him  to  see  that  the  contractor  is  financially  responsible  for 
the  contracts  he  may  make  in  the  prosecution  of  the  work.  His 
rights  are  affected  only  so  far  as  is  necessary  for  the  security  of 
those  who  are  presumed  to  have  add^d  something  to  the  value  of 

1  Cole  Manuf.  Co.  o.  Falls,  90  Tenn.  of  the  statnte  which  thus  adds  to  the 
466, 1 6  S.  W.  Rep.  1045.  responsibility  of  the  owner.    But  statntes 

2  Mallory  v.  Abattoir  Co.  80  Wis.  170,  which  the  courts  may  think  are  opposed 
49  N.  W.  Bep.  1071,  Cassoday,  J.,  dis-  to  a  sound  public  policy,  or  which  may 
senting.  Mr.  Justice  Lyon,  deliyering  the  operate  unjustly  in  certain  cases,  may  not 
opinion  of  the  majority  of  the  court,  always  be  invalid.  Before  they  can  be  so 
said  :  "  VHien  the  statute  restricted  the  declared,  it  must  clearly  appear  that  they 
lien  of  a  subcontractor  to  the  amount  violate  some  fundamental  prindple  of 
which  the  owner  of  the  property  owed  the  constitutional  law."  Upon  ezaminttioii 
principal  contractor  when  the  claim  for  a  the  learned  judge  concludes  that  the 
lien  was  served  upon  such  owner,  and  to  amended  statute  does  not  violate  any  sadi 
any  indebtedness  of  the  owner  to  such  principle.  In  Wright  v.  Pohls  (Wis.), 
principal  contractor  accruing  after  such  53  N.  W.  Bep.  848,  Lyon,  C.  J.,  lefer- 
service,  there  was  no  room  to  question  its  ring  to  this  decision,  said  :  '*  It  most  be 
perfect  fairness  and  justice  to  the  owner  conceded  that  the  law  of  1889  is  a  harsh 
of  the  property  sought  to  be  charged  with  one,  and  will  frequently  operate  nujustiy 
the  lien.  But  when  these  restrictions  for  against  owners  who  improve  their  real 
the  protection  of  the  owner  were  swept  estate,  as  it  did  in  the  case  last  refeiied 
away,  and  his  property  subjected  to  a  lien  to.  Its  tendency  must  necessarily  be  to 
charge  for  the  amount  of  any  claim  of  a  discourage  such  improvements,  and  it 
sub-contractor  against  the  principal  con-  would  seem  that  by  its  enactment  the  leg- 
tractor  for  labor  or  material  used  in  the  islature  has  established  an  objectionable 
building  or  improvement,  without  regard  public  policy.  The  majority  of  the  court, 
to  the  state  of  the  account  between  such  being  unable  to  find  any  sufScient  consti- 
principal  contractor  and  the  owner,  it  tutional  objection  to  it,  were  constrained 
must  be  conceded  that  there  is  much  room  to  hold  it  a  valid  law.  The  court  is  not 
to  question  the  reasonableness  and  justice  now  disposed  to  overrule  that  decision." 
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the  owner's  property.^  The  owner  may  always  protect  himself 
by  withholding  from  the  contractor  such  part  of  the  contract  price 
as  will  be  sufficient  to  protect  the  property  from  all  liens  for  work 
or  materials.^ 

That  the  owner  has  paid  the  contractor,  before  the  expiration 
of  the  time  for  filing  liens  by  sub-contractors,  is  no  defence  to 
such  liens  if  they  are  filed  in  due  time.  The  sub-contractor  is 
bound  to  give  no  other  notice  of  his  claim  than  that  required  by 
the  lien  law.^ 

1306.  The  lien  of  a  sub-contractor,  or  of  any  one  daiminfir 
under  him,  is  limited  to  the  reasonable  value  of  the  labor  and 
the  fair  market  price  of  the  materials  furnished.^     As  between 
the  immediate  parties  to  a  contract,  the   contract   price   is,  of 
coarse,  the  measure  of  liability.     But  when  one  with  whom  the 
land-owner  has  no  contract  seeks  to  enforce  against  his  property 
alien  for  labor  done  or  materials  furnished,  the  value  of  such 
labor  or  materials  is  open  to  inquiry.     Though  the  owner^s  con- 
tract implies  his  consent  that  others  may  supply  labor  and  mate- 
rials to  his  contractor,  and  that  they  shall  have  a  lien  therefor 
upon  his  property,  yet  his  contract  does  not  carry  with  it  an 
implied  consent  that  the  contractor  may  bind  him  to  pay  what- 
ever the  contractor  may  promise  for  labor  or  materials,  or  that  he 
may  bind  him  for  anything  more  than  their  reasonable  value  or 
price.    In  the  absence  of  evidence  that  the  price  agreed  upon 
between  the  contractor  and  sub-contractor  is  more  than  the  rea- 
sonable value  of  the  materials,  that  price  will  govern  in  a  suit 
to  enforce  a  lien  against  the  owner.^ 

But,  on  the  other  hand,  if  it  be  shown  that  the  contract  price 
agreed  to  be  paid  to  the  contractor  was  inadequate  to  cover  the 
cost  of  the  labor  and  materials  furnished  under  the  contract,  it  is 
only  equitable  that  the  owner,  who  has  had  the  benefit  of  the 
labor  and  materials,  should  pay  for  them.* 

^  Laird  v.  Moonan,  32  Minn.  358, 20  N.  Moonan,  32  Minn.  358,  20  N.  W.  Rep. 

W.  Rep.  354 ;  Albright  v.  Smith  (S.  D.),  354  ;  Kling  v.  Railway  Construction  Co. 

51 N.  W.  Rep.  590.  7  Mo.  App.  410;  Deardorff  ».  Everhartt, 

*  Colter  r.  Frese,  45  Ind.  96,  103,  per  74  Mo.  37 ;  Basham  r.Toora,  51  Ark.  309. 
Worden,  J. ;  White  v.  Miller,  18  Pa.  St.  11  S.  W.  Rep.  282. 

52,  54,  per  Gibson,  C.  J.  »  Hilliker  ».  Francisco,  65  Mo.  598 ;  Mc- 

•  Ward  V.  Kelly,  7  Mo.  App.  565  ;  Al-  Mahon  r.  Bridwill,  3  Mo.  App.  572 ;  Dear- 
bright  V.  Smith  (S.  D.),  51  N.  W.  Rep.    dorfl  v.  Everhartt,  74  Mo.  37, 

590.  s  Laird  v.  Moonan,  32  Minn.  358,  20  N. 

^  Lee  9.  Bnrke,  66  Pa.  St.  336 ;  Catta-    W.  Rep.  354,  per  Yanderbergh,  J. 
nach  V,  Ingersoll,  1  Phila.  285;  Laird  v.  881 
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IV.  Application  of  Payments, 

1307.  Payments  made  by  the  orisrinal  contractor  to  a  la- 
borer or  material-man,  without  any  specific  application,  must  be 
applied  to  the  account  of  the  building  or  improvement  a^nst 
which  the  claim  might  be  a  lien.^  As  against  the  owner,  such 
payments  cannot  be  applied  to  the  satisfaction  of  general  debts 
or  demands  not  connected  with  that  building  or  improYeroent- 
**If  this  could  be  done,  it  would  have  the  effect  of  subjecting 
the  owner  to^the  payment  of  other  debts  between  the  contractor 
and  his  employees,  outside  of  his  building  contract." 

Partial  payments  made  by  a  contractor  to  a  sub-contractor  on 
general  account,  when  this  covers  lien  claims  and  other  claims 
for  which  there  is  no  lien,  in  default  of  application  by  the  par- 
ties, will  be  applied  by  the  courts  as  justice  and  equity  may  re- 
quire ;  and  generally  they  would  be  applied  to  the  debts  for  which 
there  is  np  lien,^  or  to  the  oldest  items  of  the  account.^ 

But  if  a  mechanic  or  material-man  has  claims  against  a  con- 
tractor for  labor  or  materials  used  in  erecting  several  buildings, 
and  the  contractor  in  making  a  payment  does  not  designate  on 
what  particular  demand  it  is  to  be  credited,  the  creditor  maj 
apply  it  to  the  account  of  other  buildings  than  that  upon  which 
he  sought  to  enforce  a  lien.^ 

Whether  there  has  been  an  appropriation  of  payment  by  either 
debtor  or  creditor,  is  a  question  of  fact  for  the  jury.® 

1308.  Payments  made  by  the  owner  upon  account,  in  the 
absence  of  an  appropriation  by  the  parties,  will  generally  be 
applied  to  the  earlier  items  of  tbe  account,  although  for  some  of 
these  the  creditor  has  a  lien,  but  for  others  has  none.^  A  promis- 
sory note  taken  upon  account  of  a  lien  claim  will  be  applied  in 
the  same  way  to  the  earliest  items.^ 

Some  courts,  however,  adopt  the  rule  that  unappropriated  pay- 

1  Mack  V,  Colleran,  18  N.  Y.  Supp.  ^  Waterman  u.  Younger,  49  Mo.  413; 
104.  Gantner  v.  Kemper,  58  Mo.  567. 

2  Go88  V,  Strelitz,  54  Cal.  640 ;  Mack  v,  «  Stewart  v,  M'Qaaide,  48  Pa.  Sl  195. 
Colleran,  IS  N.  Y.  Supp.  104.  "^  Sexton  v.  Weaver,  141  Mass.  S78,6 

'  Gantner  v.  Kemper,  58  Mo.  567.  N.  £.  Rep.  367 ;  Worthley  v.  Emenoo, 

*  Jefferson  v.  Church  of  St.  Matthew,  116  Mass.  374;  The!  Danlap,  1  Lowell, 

41  Minn.  392,  43  N.  W,  Rep.  74;  Steen-  350;  Briggs  v.  Titus,  7  B.  L  441 ;  Beu 

bergen  v.  Gowdy  (Ky.),  19  S.  W.  Rep.  v.  Brown,  54  N.  H.  395. 

186;  Crane  Man uf.  Co.  t;.  Keck  (Neb.),  53  ^  Dey  r.  Anderson,  39  N.  J.  L.  199; 

N.  W.  Rep.  606.         '  Beckel  v.  Pecticrew,  6  Ohio  S^  247. 
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ments  will  be  applied  by  the  court  to  the  payment  of  claims 
which  are  not  secured  by  any  lien.^ 

A  partial  payment  made  by  the  owner  upon  an  entire  con- 
tract for  labor  and  materials  may  be  applied  generally  upon  the 
contract,  or  by  agreement  of  the  parties  may  be  applied  either 
in  payment  for  labor  or  materials.  In  the  absence  of  any  agree- 
ment, a  partial  payment  operates  to  diminish  the  contract  debt, 
and  to  discharge  a  lien  for  such  debt  pro  tanto.  If  the  contractor 
has  no  lien  for  the  materials  furnished  by  reason  of  haying  given 
no  notice  of  his  intention  to  claim  such  lien,  but  can  distinctly 
show  what  the  labor  was  worth,  he  may,  under  the  statute  of 
Massachusetts,^  enforce  a  lien  for  the  labor  alone ;  and  in  case  of 
a  partial  payment  upon  the  contract,  if  the  worth  of  the  labor 
performed  is  less  than  the  amount  due  on  the  contract  debt  after 
deducting  the  partial  payment,  the  lien  can  be  enforced  for  the 
whole  worth  of  the  labor.* 

Where  the  owner  sells  a  part  of  several  lots  of  land  on  which 
buildings  have  been  constructed,  and  separate  liens  have  been 
filed  against  each  building,  the  purchaser  having  no  actual  notice 
of  the  liens,  a  general  payment  by  the  owner  made  on  the  lien 
claims  should  be  applied  to  the  satisfaction  of  the  liens  on  the 
lots  sold,^  if  this  does  not  interfere  with  the  security  of  the  lien- 
holder. 

1309.  Payments  mcule  by  the  owner  to  a  sub-contractor 
will  be  applied  by  the  law  to  items  for  which  the  sub-contractor 
has  a  right  of  lien  upon  the  owner's  property.^  If  the  builder 
intended  a  payment  to  a  material-man,  to  be  applied  to  a  debt 
due  him  for  building  material,  and  the  latter  knew  that  the  pay- 
ment was  so  intended,  he  cannot  apply  it  towards  an  earlier  debt 
of  the  builder.® 

^  MeQnaide  v.  Stewart,  48  Pa.  St.  198 ;  E.  Rep.  372.    Otherwise  before  the  statute 

Foster  v.  McGraw,  64  Pa.  St.  464,  469;  of  1872,  ch.  318,  allowing  the  worth  of 

McKelrey  v.  Janris,  87  Pa.  St.  414 ;  Nich-  the  labor  to  be  shown  and  a  lien  given 

ols  V.  Culver,  51    Conn.  177;  Christnot  for  that.    Driscoll  v.  Ilill,  11  Allen,  154. 

V.  Montana  G.  ft  S.  M.  Co.  1  Mont.  44  ;  *  Dnngan  v,  Dollman,  64  Ind.  327. 

Cspron  V.  Stront,  11  Nev.  304.  ^  Nelson  v.  Withrow,  14  Mo.  App.  270. 

'  See  S  1207.  «  Hanson  v,  Cordano   (Cal.),  31  Pac. 

'  CftBcy  V.  Weaver,  141  Mass.  280,  6  N.  Rep.  457. 
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ises, 1324. 


y.  For  materials  fnmished,  1325-1334. 
VI.  For  fixtures  to  the  realty,  1335-1351. 
VII.  Things  not  connected  with  the  realty, 

or   improTements  upon  it,  135S- 

1360. 
YIIL  Artisans  and  mechanics  entitled  to 

liens,  1361-1367. 


I.  In  General. 

1309  a.  BuildinfiTS  may  be  the  Enibject  of  liens  if  they  are 
suffioiently  substantial  to  entitle  them  to  the  charaoter  of 
buildings.  Thus  the  buildings  constituting  the  plant  of  an  oil 
refinery,  consisting  of  a  boiler-bouse,  pump-house,  tool-house,  bar- 
rel-bouse, filter-house,  and  tank-houses,  may  be  the  subject  of  a 
lien.  Though  a  building  may  not  be  absolutely  required  for  any 
of  these  purposes,  such  as  to  protect  an  engine  and  boiler  frou 
the  weather,  yet  if  one  be  erected,  a  lien  will  attach  for  the  labor 
and  materials  used  in  its  construction.^ 

1309  b.  The  foundation  of  a  house  or  bam  constitutes  a 
^^buildiner"  within  the  meaning  of  a  statute  giving  a  mechan- 
ic's lien  upon  a  ^^  building,"  and  upon  the  lot  of  land  upon  which 
it  stands.  It  is  immaterial  that  the  building  was  never  erected,  or 
was  never  completed,  or  that  the  purpose  to  erect  it  was  aban- 
doned. ^^  Laborers  and  material-men  who  are  employed  to  do 
work  or  furnish  material,  with  the  purpose  of  the  employer,  then 
formed,  to  continue  the  work  to  the  completion  of  a  building  for 
which  the  foundation  is  thus  being  prepared,  are  entitled  to  ac- 
quire a  lien  under  the  statute."  ^ 


1  Short  r.  Miller,  120  Pa.  St.  470,  14        ^  Scott  v.  Goldinghorst,  123  Ind.  263> 
Atl.  Kep.  374 ;  Short  v.  Ames,  121  Pa.  St.    24  N.  £.  Rep.  333 ;  McCristal  o.  Cochnw 
530,   15  Atl.  Kep.  607;   Titusville  Iron     (Pa.  St.),  23  Atl.  Rep.  444. 
Works  V.  Keystone  Oil  Co.  130  Pa.  St. 
211,  18  Atl.  Rep.  739. 
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1309  c.  The  terms  "struoture"  and  "  improvement "  have 
a  very  broad  meaning,  and  include  almost  any  permanent  erec- 
tion upon  land  intended  for  its  improyement.  Even  a  mine  or 
pit  sunk  in  a  mining  claim  has  been  held  to  be  within  the  mean- 
ing of  a  statute  giving  a  lien  on  a  building,  improvement,  or 
structure.^  The  laying  of  water-pipes  for  a  water  company  is  an 
improvement  for  which  a  lien  is  given.^ 

1309  d.  The  word  "  building  "  does  not  include  every  spe- 
cies of  erection  on  land.  ^^  Taken  in  its  broadest  sense,"  say 
the  Supreme  Court  of  Massachusetts,  ^<  it  can  mean  only  an  erec- 
tion intended  for  use  and  occupation  as  a  habitation,  or  for  some 
purpose  of  trade,  manufacture,  ornament,  or  use,  constituting  a 
fabric  or  edifice,  such  as  a  house,  a  store,  a  church,  a  shed."  ^  In 
this  case  it  was  held  that  a  wall  built  around  three  sides  of  the 
stack  of  an  iron  furnace  at  the  distance  of  a  few  feet  from  it,  in 
order  to  protect  it  from  earth  slides,  was  not  a  building  within 
the  meaning  of  such  a  law. 

A  coke-oven  is  not  a  building  within  the  meaning  of  the  me- 
chanic's lien  law.^    Neither  is  a  lime-kiln.'' 

II.   On  Two  or  more  Buildings, 

1310.  The  lien  is  specific,  that  is,  it  is  confined  to  the  par- 
ticular building  or  structure  upon  which  the  labor  was  done,  or 
for  which  the  materials  were  furnished.^  Thus,  a  single  lien  for 
materials  furnished  for  repairing  a  house,  and  also  for  materials 
furnished  for  constructing  a  fence,  cannot  be  enforced  upon  both 
the  house  and  the  fence.  The  claimant  may  have  a  lien  upon  the 
house  for  the  materials  furnished  for  the  repairs  upon  the  house, 
and  he  may  have  another  lien  for  materials  used  in  the  construction 
of  the  fence ;  but  he  has  no  lien  upon  the  house  for  materials  used 

^  Helm  V.  Chapman,  66  Cal.  291,5  Pac.  54  Ind.  72;  HiU  v.  Ryan,  54  Ind.  118  ; 

Rep.  352.  Wilkerson  v.  Rust,  57  Ind.  172;  Chapin 

*  Eufaula  Water  Co.  it.  Addyston  Pipe  v.  Persse,  &c.  Paper  Works,  30  Conn.  461, 
*  Steel  Co.  89  Ala.  552.  8  So.  Rep.  25.  79  Am.  Dec.  263 ;  Landers  c.  Dexter,  106 

•  Trucsdell  r.  Gay,  13  Gray,  311.  Mass.  531 ;  Morris  Co.  Bank  v,  Rockaway 

*  Central  Trust  Co.  v,  Cameron  Iron  &  Manuf.  Co.  16  N.  J.  £q.  150;  Gorgas  v. 
Coal  Co.  47  Fed.  Rep.  136.  Douglas,  6  S.  &  R.  512  ;  Barker  v.  Max- 

'  Cowdrick  v.  Morris,  9  Pa.  Co.  Ct.  R.  well,  8  Watts,  478  ;  Treusch  u.  Shryock, 

312.  55  Md.  330 ;  Plnmmer  v.  Eckenrode,  50 

•  Simmons  v.  Carrier,  60  Mo.  581 ;  FItz-  Md.  225,  234  ;  Wilson  v.  Merryman,  48 
Patrick  V.  Thomas,  61  Mo.  512 ;  McGrew  Md.  329 ;  Lambert  r.  Williams  (Tex.),  21 
».McCarty,  78  Ind.  496;  HiU  r.  Braden,  S.  W.  Rep.  108. 
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in  bailding  the  fence,  and  he  has  no  lien  upon  the  fence  for  mate- 
rials used  upon  the  house.^ 

Where  materials  are  furnished  for  one  or  more  of  several 
buildings  upon  a  large  tract  of  land,  nsed  together  in  the  general 
business  of  a  manufacturing  firm  or  corporation,  a  mechanic's 
lien  must  be  filed  against  the  particular  building  or  buildings 
only  to  which  the  materials  were  supplied,  and  the  lots  and  car- 
tilages appurtenant  thereto ;  but  not  against  the  entire  premises, 
including  the  old  buildings  as  well  as  the  new.^  And  so  where 
two  or  more  houses  are  built  upon  a  large  lot  of  land,  which  the 
owner  has  never  indicated  orally,  by  a  plan  or  by  anything  done 
on  the  land,  a  purpose  to  divide,  but  rather  an  intention  to  keep 
as  a  single  lot  and  to  let  to  tenants,  the  builder  may  maintain 
a  lien  upon  the  entire  lot.' 

1311.  Labor  and  materials  applied  to  one  house  cannot  be 
a  lien  upon  another.  Labor  and  materials  applied  to  repairing 
an  old  house  cannot  be  made  a  lien  upon  a  new  house  erected  in 
its  place  after  it  had  been  found  that  the  old  house  was  too  far 
gone  to  warrant  the  repairs.^  But  any  materials  furnished  for 
the  old  house  which  are  afterwards  used  in  the  new,  or  labor  upon 
such  materials,  may  be  embraced  in  a  lien  on  the  new  house.  In 
such  case  the  lien  on  the  new  house  may  be  said  to  have  began 
with  the  beginning  of  the  work  upon  such  materials,  and  from 
the  time  of  furnishing  of  materials.^ 

A  lumber  dealer  sold  lumber  for  the  repairing  of  three  paper 
mills  belonging  to  the  same  owner,  two  of  them  being  upon  one 
parcel  of  land,  and  the  other  upon  a  separate  parcel ;  but  a  sep- 
arate account  was  kept  by  the  dealer  of  the  lumber  furnished  to 
each  mill.  In  the  certificate  of  lien  filed,  the  claimant  described 
the  three  mills  together,  and  claimed  a  single  lien  upon  all  the 
mills,  stating  the  whole  amount  due  him  as  the  amount  of  his 
lien.  It  was  held  that  the  certificate  was  void.  The  premises 
described  were  not  the  premises  upon  which  the  lien  existed.  H 
there  were  a  lien,  it  existed  upon  the  separate  mills.    The  amounts 

1  Kezartee  v.  Marks,  15  Oreg.  529,  16  8t.  66  ;  Long  v.  McLanahan,  103  Fft-  St 

Pac.  Rep.  407,  per  Strahan,  J.  537. 

«  Girard  Storage  Co.  v,  Southwark  Co.  »  Qaimby  v,  Dai^'n,  148  MaflB.  104, 19 

105  Pa.   St.  248;    Nelson  v.  Campbell,  K  E.  Rep.  14. 

28  Pa.  St.  156;   Parrish's  App.  83  Pa.  *  Nichols  v.  Culyer,  51  Conn.  177. 

St.   HI;  Wharton   r.  Douglas,  92  Pa.  *  Nichols  v.  CnlTer,  51  Conn.  177. 
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for  which  liens  existed,  if  they  existed  at  all,  were  the  amoants 
due  for  each  separate  and  distinct  mill.^ 

1312.  Where  houses  are  built  upon  distlnot  lots  of  land,  a 
separate  lien  must  generally  be  filed  against  each  house  and  lot 
for  the  work  and  materials  used  thereon.  A  single  lien  against 
the  entire  premises  for  the  aggregate  charge  is  invalid.^  It  is 
immaterial  that  at  the  time  of  the  contract  all  the  houses  and 
lots  belonged  to  the  same  owner,  and  that  in  a  suit  to  foreclose 
the  lien  he  is  the  sole  defendant ;  and  it  is  also  immaterial  that 
the  lots  are  contiguous,  and  in  a  compact  body  of  land,  and  are 
without  division  fences.  Nor  does  it  aid  the  lien  in  such  case 
that  the  whole  work  is  done  under  one  contract  for  all  the 
buildings.* 

1313.  When  labor  is  performed  or  materials  famished  un- 
der one  contraot  upon  several  buildingrs,  all  situate  upon 
one  lot  of  land  belonging  to  the  contracting  owner,  the  lien 
attaches  to  all  the  land  for  the  whole  value  of  the  labor  per- 
formed, and  it  is  immaterial  whether  the  contract  specifies  one 

«    sum  for  all  the  work,  or  separate  amounts  for  each   building.^ 

^  Chapia  v,  Persse,  &c.  Paper  Works,  17  III.  300;  James  v.  Hambleton,  42  111. 

30  Conn.  461,79  Am.  Dec.  263;  Rose  v,  308;  Major  p.  Collins,  11   Bradw.  658; 

Persae,  &c  Paper  Works,  29  Conn.  256.  Cnlrer  v.  Elwell,  73  HI.  536 ;  Rathbun  v. 

See  Dalles  Lumber  &  Manuf.  Co.  v.  Was-  Hayford,  5  Allen,  406 ;  Dalles  Lnmber  & 

CO  Woollen  Mannf.  Co.  3  Oreg.  527.    In  Mannf.  Co.  v,  Wasco  Woollen  Manuf.  Co. 

Iowa  it  is  held  that  where  lnmber  has  been  3  Oreg.  527 ;  Morris  Co.  Bank  v.  Rock- 

funiiihed  for  two  buildings  owned  by  the  away  Manuf.  Co.  1 6  N.  J.  £q.  150 ;  James 

same  person,  a  mechanic's  lien  maj  be  es-  v.  Van  Horn,  39  N.  J.  L.  353.    But  in 

tablished  against  one  of  them,  without  this  State  the  lien  claim  may  be  amended 

showing  that  the  particular  materials  for  under  a  provision  of  the  statute, 

which  the  suit  is  brought  went  into  the  *  Fitzgerald  v.  Thomas,  61   Mo.  499. 

particular  building  on  which  the  lien  is  See,  however,  §  1817. 

sought  to  be  established.    But  it  is  not  ^  Phillips  v.  Gilbert,  101  U.  S.  721. 

meant  that  a  lien  may  be  established  upon  Arkansas :  Tenny  v.  Sly,  54  Ark.  93,  14 

one  bailding  for  materials  which  are  shown  S.  W.  Rep.  1091. 

to  have  gone  into  another,  but  only  that,  Cknmeetieut :    Brabazon    v.  Allen,  41 

if  such  showing  is  deemed  of  any  conse-  Conn.  361 ;  Marston  v.  Kenyon,  44  Conn, 

qnence  to  the  defendant,  the  burden  is  350 ;  Fitch  v.  Baker,  23  Conn.  563 ;  Bank 

upon  him  to  make  it.    Lewis  v.  Saylors,  of  Charleston  v.  Curtiss,  18  Conn.  342,  46 

73  Iowa,  504,  35  N.  W.  Rep.  601 ;  Bow-  Am.  Dec.  325. 

man  Lnmber  Co.  v.  Newton,  72  Iowa,  90,  Illinois :  Orr  v.  N.  W.  Mut.  L.  Ins.  Co. 

33  N.  W.  Rep.  377.  86  HI.  260;  James  v.  Hambleton,  42  Dl. 

'  Fitzgerald  v.  Thomas,  61  Mo.  499,  308. 

502;  Fikzpatrick  D.Thomas,  76  Mo.  513,  Xodiaaa:   Crawford   v.  Anderson,   129 

7  Mo.  App.  343;  Mejers  v.  Thomas,  3  Ind.  117,  28  N.  E.  Rep.  314. 
Mo.  App.  604;  Steigleman  v.  McBride, 
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Thus,  ;where  one  famished  lumber  to  the  owner  of  a  lot  for 
three  separate  houses  which  were  built  at  the  same  time,  and 
when  partly  finished  were  mortgaged  separately,  and  all  the  lum- 
ber was  furnished  under  one  contract,  and  no  separate  accoant 
was  kept  of  what  went  into  the  building  of  each  house,  it  was 
held  that  the  lumber  dealer  was  entitled  not  only  to  a  separate 
lien  on  each  house  for  the  lumber  used  in  its  construction,  but  to 
one  lien  on  all  the  houses  for  the  lumber  used  in  the  constraction 
of  all.^     The  petition  in  such  case  must  be  for  the  enforcement  of 

Iowa :  Bowman  Lumber  Co.  V.  Newton,  failure     of   the    mechanics'    liens,  filed 

72  Iowa,  90,  33  N.  W.  Rep.  377.  against  two  houses  on   the  same  bt,  to 

Kansas :   Carr  v.  Hooper  (Rans.),  29  specify  how  much  of  the  material  and 

Pac.  Rep.  398.  labor  were   furnished   for  each,  merelj 

Xaryland :  Maryland  Brick  Co.  v.  Spil-  gives  precedence  to  other  liens,  and  can- 

man  (Md.),  25  Atl.  Rep.  297.  not  be  complained  of  by  the  owner,  who 

Xasaaolinfetti  :^Worthley  v.  Emerson,  is  not  thereby  affected.  Booth  v.  Peodda, 

116  Mass.  374;  Wall  t;.  Robinson,  115  88  Cal.  36,  23  Pac.  Rep.  200;  Dickinson 

Mass.  429  ;  Whitford  v.  Newell,  2  Allen,  v.  Bolyer,  55  Cal.  285. 

424;  Batchelder  V.  Rand,  117  Mass.  176.  This  provision    applies    only  to  eases 

Minnesota :  Lax  v.  Peterson,  42  Minn,  where  the  buildings  or  other   improve- 

214,  44  N.  W.  Rep.  3  ;  Glass  v.  St.  Paul  ments  are  separate  and  distinct,  and  not 

Carriage  Co.  43  Minn.  228,  45  N.  W.  to  cases  where  all  the  work  was  performed 

Rep.  150 ;  Carpenter  v.  Leonard,  5  Minn,  upon  one  and  the  same  piece  of  property, 

155.  although  upon    different  portions  of  it 

New  Hampshire :  Cole  v,  Colby,  57  N.  Dickinson  i*.  Bolyer,  55  Cal.  285.    This 

H.  98.  provision  does  not  apply  where  several 

New  York:  Hall  v.  Sheehan,  69  N.  Y.  mining  claims  have  been  consolidated,  and 

618 ;  Moran  u.  Chase,  52  N.  Y.  346 ;  Mo-  are  owned  and  worked  as  one  mine,  nuder 

Auley  V,  Mildrum,  1  Daly,  396,  400.  a   common    name.     Tredinuick  r.  Bed 

Kortli  Carolina :  Chadbourn  u.  Williams,  Cloud  Consol.  Min.  Co.  72  Cal.  78, 13  Pac 

71  N.  C.  444,  448.  Rep.  152. 

Texas :  Lyon  t;.  Logan,  68  Tex.  521,  5  So  in  Delaware,  Laws  1879,  ch.  145. 

S.  W.  Rep.  72.  In  New  Jersey  the  lien  may  be  appor- 

In  California,  Code  Civ.  Proc.  §  1188;  tioned  between  the  buildings.  Revision 
Ariiona  Territory,  Laws  1885,  No.  93,  §  7 ;  1877,  p.  670,  §  17. 
Maryland,  R.  Code  1878,  p.  698 ;  Nevada,  In  Miisonri,  when  the  improvement  con* 
G.  S.  1885,  §  3813;  Idaho,  R.  S.  1887,  sists  of  two  or  more  buildings  nnited  to- 
§  5131 ;  New  Xexioo  Territory,  Comp.  gether,  and  situated  upon  the  same  lot  or 
Laws  1 884,  §  1525,  it  is  provided  that  when  contiguous  lots,  or  upon  separate  build- 
one  claim  is  filed  against  two.or  more  build-  ings  upon  contiguous  lots,  and  erected 
ings  or  other  improvements,  the  claim  under  one  general  contract,  it  shall  not  be 
must  designate  the  amount  due  on  each  necessary  to  file  a  separate  lien  upon  each 
of  them ;  and  the  lien  does  not  extend  building  for  the  work  done  or  materials 
beyond  the  amount  designated  as  against  furnished  in  the  erection  of  auchimpro^'e- 
other  creditors  having  liens,  by  judgment,  ments.  1  R.  S.  1879,  §  3195  ;  Schroeder 
mortgage,  or  otherwise,  upon  either  of  v.  Mueller,  33  Mo.  App.  28. 
them,  or  upon  the  land  upon  which  the  ^  Wilcox  v.  Woodruff,  61  Conn.  578, 
same  are  situated.    Under  this  statute  the  24  Atl.  Rep.  521,  1056. 
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the  lien  upon  all  the  land  upon  which  the  labor  was  performed. 
There  can  be  no  lien  for  labor  performed  under  such  a  contract, 
partly  on  the  land  described  in  the  petition  and  partly  on  adjoin- 
ing land  not  described  in  the  petition,  whether  the  latter  is  owned 
by  the  respondent  or  not.^ 

Whether  labor  and  materials  were  furnished  for  several  houses 
under  an  entire  contract,  or  under  separate  contracts  for  each 
house,  is  a  question  of  fact  to  be  determined  by  the  jury,  or  by 
the  judge  who  tries  the  case  without  a  jury.^ 

Of  course,  if  the  buildings  constitute  a  solid  block,  and  are 
built  together  under  one  contract  for  the  same  owner,  a  single 
lien  may  cover  the  whole  improvement,^  The  block  in  such  case 
is  really  one  building.  Under  like  circumstances,  a  lien  may  at- 
tach to  two  blocks  of  houses,  though  they  are  separated  by  a  pri- 
vate alley ;  *  and  a  lien  may  attach  for  the  construction  of  two 
houses  under  one  contract,  though  they  are  upon  lots  on  opposite 
aides  of  a  street.^  In  Pennsylvania,  however,  which  allows  a  lien 
to  be  filed  for  materials  furnished  for  two  or  more  "  adjoining 
houses  or  other  buildings,"  a  single  lien  claim  cannot  be  filed  for 
blocks  of  houses  separated  by  public  streets.^ 

A  lien  may  be  maintained  for  work  upon  a  double  wooden 
house  under  a  contract  to  labor  and  furnish  labor  by  the  day^ 
though  the  building  is  arranged  for  two  dwelling-houses  and  the 
labor  is  performed  on  each  of  the  houses.  The  two  houses  in 
such  case  are  regarded  as  one  building.^  Where  work  and  labor 
have  been  done  in  repairing  a  dwelling-house  and  outbuildings, 
which  are  situated  on  the  same  tract  of  land,  the  outbuildings 
being  appurtenant  to  the  dwelling,  a  joint  lien  may  be  taken  on 
the  dwelling-house  and  the  outbuildings.^ 

^  Bice  o.  Nantasket  Co.  140  Mass.  256,  260;  Culver  v,  Elwdl,  73  III.  536  ;  Tennjr 

5  N.  E.  Rep.  524;   Foster  v.  Cox,  123  r.  Sly,  54  Ark.  93,  14  8.  W.  Rep.  1091. 

Man.  45;  SteTens  v.  Lincoln,  114  Mass.  «  Goldbeim  v.  Clark,  68  Md.  498,  13 

476 ;  Ratbbun  v.  Hajford,  5  Allen,  406 ;  Atl.  Rep.  363 ;  Fitzpatrick  v,  Allen,  80 

Landers  v.  Dexter,  106  Mass.  531.    See  Pa.  St.  292. 

Scbnlenbarg   v.  Vrooman,    7  Mo.  App.  *  Sergeant  v.  Denby,  87  Va.  206,  12  S. 

133.  £.  Rep.  402;  Cbadbourn  v.  Williams,  71 

>  Tuner  v.  Wentworth,  119  Mass.  459.  N.  C.  444. 

*  Fitzgerald  v,  Thomas,  61  Mo.  499 ;  ^  Lucas  v.  Hunter  (Pa.),  25  Atl.  Rep. 

Fitzpatrick  ».  Thomas,  76  Mo.  513,  7  Mo.  827  ;  Schultz  v.  Asay,  2  Penny.  411. 

App.  343  ;   Worthley  v.  Emerson,    116  ^  Getchell  i;.  Moran,  124  Mass.  404. 

Mass.  374;  James  v,  Hambleton,  42  111.  »  Crawford  v.  Anderson,  129  Ind.  117, 

308 ;  Orr  o.  N.  W.  Mat.  L.  Ins.  Co.  86  HI.  28  N.  £.  Rep.  314. 
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§§  1814, 1815.]    mechanics'  liens  :  for  what  given. 

1314.  Where  separate  buildings,  though  in  one  bLook,  are 
erected  under  separate  and  independent  contracts,  no  lien 
can  attach  under  such  contracts  to  all  the  houses.^  The  owner  of 
two  lots  of  land  entered  into  separate  contracts  with  the  same 
person  for  the  construction  of  a  house  on  each  lot,  for  different 
prices.  A  plumber  contracted  with  the  original  contractor  to  do 
the  plumbing  for  both  houses  for  one  entire  price.  It  was  held 
that  the  plumber  was  not  entitled  to  a  lien  upon  both  lota  for 
what  was  done  under  his  contract.'  But  if  the  contract  for  all 
the  buildings  is  an  entire  contract  for  an  entire  price,  though  a 
different  price  for  the  work  to  be  done  is  put  upon  different  baild- 
ings,  a  liep  attaches  upon  the  whole  estate  for  the  whole  value  of 
•the  work  upon  all  the  buildings.^ 

1316.  Labor  upon  lots  belonginer  to  different  ownera^ 
Where,  however,  labor  and  materials  are  furnished  under  a  oon- 
tract  for  an  entire  price,  in  the  erection  of  several  distinct  build- 
ings on  lots  of  land  owned  separately  by  several  persons,  a  lien 
•cannot  be  enforced  for  labor  performed  upon  one  house  and  lot, 
though  the  claimant  was  able  to  show  what  the  labor  upon 
such  house  was  worth.^  And  so  if  labor  and  materials  be  fur- 
nished and  used  under  an  entire  contract  in  the  erection  of  a  fence 
upon  the  land  of  several  different  owners,  with  no  stipulation  for 
A  separate  price  from  either,  a  lien  cannot  be  enforced  upon  sev- 
eral lots  of  land  collectively,  nor  can  a  lien  for  the  whole  amount 
<lue  be  enforced  upon  either  of  the  lots.^ 

The  decisions  are  not,  however,  altogether  in  accord  upon  this 

^  Landers  v.  Dexter,  106  Mass.  531 ;  building,  and  bow  mucb  tbe  otber,  is  to 

Larkins  v.  Blakeman,  42  Conn.  292  ;  Cbar  postpone  the  liens  of  tbese  claimants  and 

pin  V,  Persse,  &c.  Paper  Works,  SO  Conn,  give  precedence  to  tbe  liena  of  otben.** 

461,  79  Am.  Dec  263.    It  has  been  held  Booth  v,  Pendola,  88  Cal.  36,  25  Pac  Bep. 

otherwise  in  California.    The  court  say:  101. 

"It  seems  to  be  conceded  that  a  joint  lien  ^  Knanft  v.  Miller,  45  Minn.  61, 47  N. 

maj  be  filed  against  two  buildings  erected  W.  Rep.  318,  citing  Landers  «.  Dexter, 

at  the  same  time  and  under  the  same  con-  106  Mass.  531. 

tract.  We  think  there  can  be  no  doubt  that  '  Wall  v.  Robinson,  I  ]  5  Mass.  429.  See 

such  is  the  case ;  and  whatever  maj  be  the  Whitford  v.  Newell,  2  Allen,  424 ;  Cole  v. 

rights  of  an  original  contractor,  having  Colby,  57  N.  H.  98. 

constructed  two  separate  buildings  under  *  Childs  v,  Anderson,  128  Mass.  108 ; 

two  separate  and  valid  contracts,  we  think  Cahill  v.  Capen,  147  Mass.  493,  18  N.  £. 

that  in  the  case  at  bar  (which  was  a  suit  by  Rep.  419 ;  Gorgas  v.  Douglas,  6  S.  &  R- 

material- men  or  sub^:ontractors)  tbe  only  512^  Harmon  v.  San  Francisco  &  S.  B- 

effect  of  the  failure  to   state  how  much  R.  Co.  (Cal.),  23  Pac.  Rep.  1024. 

labor  and   material   was   furnished  one  *  Rathbnn  v,  Hajford,  5  AUeo,  406. 
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OM  TWO  OR  MORE  BUILDINGS.        [§§  1816,  1817. 

point,  and  there  is  a  tendency  in  some  States  to  allow  a  lien  to  be 
enforced  upon  several  lots,  even  if  they  belong  to  different  own- 
ers, in  case  the  buildings  in  effect  constitute  a  single  structure 
and  are  erected  under  a  single  and  entire  contract.  Thus,  if  the 
seyeral  owners  of  two  contiguous  lots  unite  in  a  joint  contract  for 
the  construction  of  one  building  to  be  situated  in  part  on  each 
lot,  both  lots  may  be  treated  as  one  tract,  and  a  single  claim  for 
a  lien  for  labor  or  material  performed  or  furnished  for  the  con- 
straction  of  the  building  may  be  filed  against  both  lots.^ 

Even  under  a  statute  which  says  that  the  lien  shall  attach  to  the 
lot  of  ground  upon  which  the  building  is  erected,  the  word  "  lot " 
is  not  necessarily  limited  to  a  city  or  platted  lot.  It  may  include 
more  or  less  than  a  platted  lot.  It  may  also  include  land  belong- 
ing to  different  owners  in  severalty.  Such  owners  of  contiguous 
lots  may  by  their  acts  connect  them  so  that  they  will  constitute 
one  lot ;  and  they  so  connect  them  when  they  join  in  the  construc- 
tion of  a  single  building  on  both  lots.  Such  will  also  be  the  case 
where  the  owner  of  one  of  the  lots  constructs  such  single  build- 
ing on  both  lots,  with  the  knowledge  and  consent  of  the  owner  of 
the  other  lot.  In  such  case,  one  who  does  work  or  furnishes  ma- 
terial upon  a  part  of  the  building  situate  on  one  of  the  lots  may 
claim  a  lien  on  the  whole  building  and  both  lots.^ 

1316.  Buildinfir  projecting  upon  land  of  another.  —  No  lien 
can  be  maintained  for  labor  performed  or  furnished,  under  an 
entire  contract,  partly  on  the  land  described  in  the  petition  and 
partly  on  adjoining  land,^  though  it  belongs  to  the  same  person.^ 
The  lien  cannot  be  maintained  even  where  the  building  projects 
an  inch  over  the  land  of  an  adjoining  owner,  though  the  founda- 
tion is  wholly  on  the  land  described  in  the  petition.^  Of  course 
there  could  be  no  lien  upon  the  land  to  which  the  person  sup- 
posed to  be  the  owner  of  the  premises  had  no  title,  and  there 
could  be  no  lien  upon  the  part  to  which  he  had  title,  because  it 
would  be  impossible  to  apportion  the  labor  to  the  two  parts. 

1317.  Under  a  contraot  to  erect  two  or  more  houses  for  an 
entire  sum,  though  situate  upon  different  lots,  the  lien  is  upon 

^  Miller  v.  Shepard  (Minn.),  62  N.  W.        ^  Foster  o.  Cox,  123  Mass.  45 ;  Sterens 
Hep.  894;  Eollerton  v.  Leonard  (S.  D.),    v,  Lincoln,  114  Mass.  476. 
52  N.  W.  Bep.  325.  «  Rice  v,  Nantasket  Co.  140  Mass.  256, 

>  Menxel  v.  Tabbs  (Minn.),  53  N.  W.    5  N.  E.  Rep.  524. 
Hep.  658.  ft  McGuinnesB  v.  Boyle,  123  Mass.  570, 

25  Am.  Rep.  123. 
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§  1818.]  IfECHAMICS'  LIENS :  FOB  WHAT  GIVEN. 

all  the  buildings  and  lots,  and  not  upon  each  separately.^  If 
one  of  the  lots  be  sold  while  it  is  subject  to  the  right  of  lien,  the 
purchaser  takes  it  subject  to  the  lien,  and  has  no  greater  rights 
than  his  grantor,  though  in  a  suit  to  foreclose  the  lien  in  such  case 
it  may  be  proper  to  apportion  the  lien  among  all  the  lots  accord- 
ing to  the  value  of  the  labor  and  materials  expended  upon  each.^ 
Though  the  contractor  releases  one  of  the  houses  from  his  lien 
under  an  agreement  with  the  owner  that  he  should  retain  a  lien 
on  the  other  for  the  balance  due  on  his  contract,  he  can  enforce 
his  lieu  on  the  remaining  house  and  lot  for  the  entire  balance  due 
him,  where  there  were  no  third  parties  whose  interests  were  preju- 
dicially affected  by  the  release  of  the  other  house  and  lot.^ 

It  is  immaterial  that  the  land  was  conveyed  to  the  owner  in 
separate  lots,  and  was  so  designated  upon  a  plan  ;  that  the  build- 
ings were  separate  and  upon  separate  lots ;  and  that,  after  the 
contract  was  made,  the  different  parcels  were  conveyed  in  mort- 
gage to  different  persons.^  It  is  immaterial  also  that  the  owner 
holds  one  portion  of  the  land  in  fee  and  another  by  lease,  in  case 
one  building  is  built  over  both  parcels,  and  both  parcels  are  sab- 
jected  to  one  use  ;  as  where  a  coal-shed  was  built  over  such  pieces 
of  land,  and  a  wharf  constructed  along  their  water  front.  There 
was  unity  of  title,  of  plan,  and  of  use,  and  the  former  divisional 
line  between  the  parcels  ceased  to  be,  in  law  as  well  as  in  fact 
A  lien  for  work  done  and  materials  furnished  for  the  coal-shed 
under  one  contract  covered  both  parcels  of  land.^ 

1318.  In  Pennsylvania,  an  apportionment  of  liens  between 
several  adjoining  bmldings  built  by  the  same  owner  is  pro- 
vided for  by  statute.  The  claimant  may  file  with  his  claim  an 
apportionment  of  the  amount  due  among  the  buildings,  and  each 
is  subject  to  its  share  of  the  debt.  A  person  filing  such  joint 
claim  must  designate  the  amount  he  claims  to  be  due  on  each ; 
otherwise  such  claim  will  be  postponed  to  other  lien  creditors ; 
and  the  lien  of  such  claimant  will  not  extend  beyond  the  amount 

1  Phillips  V.  Gilbert,  101  U.   8.  721;  42  Minn.  214,  44  N.  W.  Rep.  3.    See,  how- 
Hall  V.  Sheehan,  69  N.  Y.  618;  Paine  v.  ever,  §  1312. 

Bonney,  4  E.  D.  Smith,  734 ;  Doolittle  p.        >  Doolittle  v,  Plenz,  16  Keb.  153, 20  N. 

Plenz,  16  Neb.  153,  20  N.  W.  Rep.  116;  W.  Rep.  116;  Cole  v.  Colby,  57  N.  H.98. 
St.  Louis  Nat.  Stock  Yards  v.  O'Reilly,  85        «  Reilly  v.  Williams,  47  Minn.  690, 50 

111.  546 ;  Peck  v.  Standart,  1  Bradw.  228;  N.  W.  R^p.  826. 
Bowman  Lumber  Co.  v.  Newton,  72  Iowa,        ^  Batchelder  u.  Rand,  117  Mass.  176. 
90,  33  N.  W.  Rep.  377 ;  Lax  v,  Peterson,        ^  Marston  v.  Kenyon,  44  Conn.  349. 
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ON  TWO  OR  MORE  BUILDINGS.  [§  1319. 

SO  designated  as  against  other  incumbrancers.^  The  criterion 
for  determining  whether  this  statute  is  applicable  in  a  particular 
case  or  not  is  to  be  found  in  the  contract  under  which  it  arises, 
rather  than  in  the  fact  that  the  buildings  adjoin ;  therefore  the 
fact  that  a  block  of  houses  is  diyided  by  a  private  way,  the  right 
of  which  belongs  to  both  parts  of  the  block,  is  not  such  a  sever- 
ance of  the  buildings  as  will  prevent  an  apportionment  of  the 
claim  among  the  several  houses.^  But  the  act  does  not  authorize 
the  filing  of  a  joint  lien  against  two  or  more  separate  blocks,  sit- 
uate on  different  streets.^  A  lien  upon  a  double  dwelling-house 
should  be  apportioned  under  the  act.^  Whether  a  structure  con- 
stitutes one  or  two  buildings  is  a  question  for  the  jury  when  the 
facts  are  in  dispute. 

A  joint  lien  for  work  and  materials  upon  several  buildings  in- 
tended to  be  used  together,  situated  upon  one  tract  of  land,  is 
good  without  apportionment.  A  lien  against  a  mansion-house, 
barn,  wagon-house,  and  other  buildings  on  a  farm,  to  which  they 
are  all  appurtenant,  all  being  intended  to  be  occupied  and  used 
together,  is  good  without  apportionment  of  the  claim  among  the 
several  buildings.^ 

1319.  A  lien  claim  may  be  apportioned  when  practicable 
without  the  aid  of  any  special  statute  for  the  purpose.  In  an 
action  to  enforce  a  lien  for  labor  performed  on  two  houses,  the 
fact  that  the  petitioner  is  not  able  to  state  the  precise  share  of 
the  labor  performed  on  each  house  does  not  necessarily  defeat 
altogether  his  recovery.  The  jury  may  sustain  his  lien  against 
each  house  for  such  certain  amount  of  labor  as  they  are  satisfied 
be  performed  thereon,  although  they  may  not  be  satisfied  that  he 
did  not  perform  more.® 

If  the  labor  and  materials  can  be  apportioned  between  the  dif- 
ferent buildings,  the  release  of  one  building  does  not  affect  the 

^  Brighdey*8  Pardon's  Dig.  pp.  1166,  v.  Aaay,  2  Penny.  411;  Lucas  v.   Hun- 

^67,  §S  43-45  ;   Pennock  v.  Hoover,  5  ter  (Pa.),  25  Atl.  Rep.  827.     See  §  1818. 

Rawle,  291.  «  MaIone*8  App.  79  Pa.  St.  481 ;  Man- 

>  Kline's  App.  93  Pa.  St.  422 ;  Eitzpat-  ger  v.  Silsbee,  64  Pa.  St.  454. 

rick  0.  Allen,  80  Pa.  St.  292.    And  see  ^  Lauman's  App.  8  Pa.  St.  473.    And 

Davis  V.  Fair,  13  Pa.  St.  167 ;  Harper  v.  see  Moore  v.  Forrest  Mansion  Hotel  Co. 

Keely,  17  Pa  .St.  234  ;  Taylor  ».  Mont-  3  W.  N.  C  289 ;  Grid's  App.  (Pa.)  9  AtL 

gomery,  20  Pa.  St.  443 ;  Atkinson  v.  Shoe-  Rep.  861 . 

maker  (Pa.  St.),  25  Atl.  Rep.  59.  «  Shaw  v.  Tompson,  105  Mass.  345  ; 

«  Chambers  v.  Yarnall,  15  Pa.  St.  265  ;  Hayden  v.  Logan,  9  Mo.  App.  492.    And 

Goepp  p.  Gartiser,  35  Pa.  St  130;  Schultz  see  Edwards  v.  Edwards.  24  Ohio  St.  402. 
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§  1820.]  mechanics'  liens  :  fob  what  given. 

lien  upon  the  others  ;  but  in  that  case  the  claim  filed  against  the 
unreleased  buildings  should  not  include  any  item  for  labor  or 
materials  furnished  to  the  released  building.^  The  release  of  one 
building  from  the  operation  of  the  lien  has  the  effect  of  releasiog 
the  other  buildings  from  any  liability  for  materials  furnished  or 
labor  done  for  the  building  released,  either  before  or  after  the  re- 
lease.^ It  is  for  the  lien  claimant  to  show  affirmatiyely  what  part 
or  proportion  of  the  materials  entered  into  each  building.^ 

If  the  lien  claim  can  be  properly  apportioned  between  the 
buildings,  the  judgment  should  be  for  the  specific  sums  due  on 
each  of  them.^ 

1320.  Apportionment  by  agreement  of  parties.  —  Where 
work  is  done  upon  different  parcels  under  one  contract,  an  appor- 
tionment of  the  work  between  them  agreed  upon  by  the  parties 
is  not  necessarily  binding  upon  mortgagees,  or  others  having  in- 
terests  in  the  property.  Thus,  where  a  contractor  agreed. to  do 
work  in  erecting  and  repairing  a  quartz  mill,  and  in  opening  and 
developing  a  quartz  mine  in  Montana  for  a  stipulated  sum  a  year, 
and  it  was  a  part  of  the  contract  that  one  half  the  contractor's 
time  should  be  devoted  to  each,  it  was  held  that  the  apportion- 
ment agreed  upon  did  not  determine  the  extent  of  the  lien  upon 
the  different  parcels  as  against  other  parties  in  interest^  ^*A 
lien,"  said  Mr.  Justice  Field,  ^'  did  not  arise  from  this  contract  of 
apportionment,  or  from  the  special  contract  under  which  the  work 
was  done ;  it  arose  from  the  work  which  was  performed  upon  the 
property.  It  is  the  work  of  mechanics  and  laborers,  or  the  mate- 
rials furnished  by  them  or  others,  by  which  yalue  is  added,  or 
supposed  to  be  added,  to  property,  which  creates  the  lien  under 
the  statute,  upon  notice  claiming  it  being  seasonably  filed.'* 

1  Nickel  V.  Blanch,  67  Md.  456, 10  Atl.  Bat  it  appears  not  only  that  the  two  parts 
Rep.  234.  were  finished  differently,  hot  also  that  fire 

2  Wilson  V.  Wilson,  51  Md.  159,  160.        feet  more  of  the  buUding  stood  on  one  lot 
*  Miller  v.  Shepard  (Minn.),  52  N.  W.    than  on  the  other,  and  there  is  no  evidence 

Rep.  894.    In  this  case  the  lien  claim  was  as  to  what  part  or  portion  of  the  material 

upon  a  bam  built  partly  upon  two  con-  went  into  either.    Consequently  there  wts 

tiguous  lots  owned  by  different  persons,  no  basis  whatever  furnished  by  the  en- 

though  they  joined  in  one  contract  for  the  dence  for  the  coort's  apportionment   It 

building.     '*Had  it  appeared  that  both  was  mere  guesswork."    Per  Mitchell,  J. 

parts  of  the  bam  were  built  and  finished  *  Treusch  v,  Shryock,  55    Md.  390; 

alike,  and  that  half  stood  on  each  lot,  then  Plnmmer  v.  Eckenrode,  50  Md.  225. 

the  court  would  hare  been  fully  justified  in  >  Davis  t*.  Alvord,  94  U.  S.  545.    See 

adjudging  one  half  the  amount  of  the  claim  Doolittle  v.  Fleni,  16  Neb.  153, 20  N.  W. 

to  be  a  lien  on  the  premises  of  each  owner.  Rep.  116 ;  BaUoa  v.  Black,  17  Neb.  389, 

844  23  N.  W.  Rep.  3. 


ON  TWO  OB  IfOBB  BUILDIUGS.  [§§  1321,  1822. 

1321.  A  contract  for  work  on  two  or  more  houses  may  be 
BO  divided  as  to  give  a  separate  lien  upon  each.  This  is  the 
case  where  the  contract  is  to  do  certain  work  on  one  house  and 
the  same  work  on  another  house,  both  being  under  one  roof,  and 
the  contract  price  for  the  whole  work  is  a  certain  sum,  and  the 
price  for  work  on  each  of  the  two  is  one  half  that  sum,  and  the 
work  is  done  accordingly.^ 

Bat  if  the  contract  does  not  apportion  the  lien,  one  who  has 
famished  materials  for  four  houses  cannot,  upon  the  payment  to 
him  of  half  of  his  demand,  release  two  of  the  houses  and  main- 
tain his  lien  against  the  remaining  two,  founded  on  an  account 
made  up  by  taking  one  half  of  each  of  the  items  composing  the 
original  contract.  This  is  an  assumption  that  exactly  one  half 
of  the  items  went  into  the  houses  upon  which  the  lien  is  claimed. 
Such  an  assumption  is  not  warranted,  in  the  absence  of  further 
evidence  that  the  division  is  a  just  and  proper  one,  even  if  it 
would  be  sufficient  to  show  the  approximate  amount  of  materials 
used  in  each  house.^ 

1322.  Several  distinot  alterations  or  repairs  made  in  a 
buildiner  at  different  times  cannot  be  covered  by  one  single  lien, 
80  as  to  entitle  the  claimant  to  a  lien  judgment  for  the  whole.^ 
This  lien  is  given  for  a  definite  piece  of  work,  and,  though  this 
may  be  of  long  continuance,  it  must  be  a  continuous  and  separate 
job.  After  a  particular  work  has  been  finished  the  claim  of  lien 
most  be  filed,  and  the  action  to  enforce  the  lien  must  be  brought 

^  Hannon  v.  Gibflon,  14  Mo.  App.  S8,  cannot  be  prejadiced.    If  the  contract  was 

S8.    Bakewell,  J.,  in  illastration,  said :  an  entirety  and  the  contractor  can  defeat 

*'  If  ten  men  own  contigaoas  houses  in  a  the  daim,  and  the  owner  the  lien,  for  any 

row,  each  owning  one  house,  and  the  roan  ^lare  aa  to  any  other  house  of  the  ten, 

who  has  the  contracts  for  building  these  that  is  to  the  advantage  of  the  owner.    If 

houses  agrees  with  a  painter,  the  houses  the  work  can  be  done  cheaper  on  each 

beiDg  in  all  respects  alike,  to  paint  each  honse  where  there  are  ten  together,  and 

house  for  one    hundred  dollars,  or  the  the  contract  is  to  paint  ten,  that  is  also  to 

whole  row  for  one  thousand  dollars,  and  the  advantage  of  the  owner.    If  there  was 

the  sab-contractor  files  a  lien  against  one  a  contract  to  do  a  certain  piece  and  defi- 

house  for  one  hundred  dollars,  for  paint-  nite  amount  of  work  on  the  owner's  house 

tog  under  this  contract,  and  shows  by  ac^  for  a  defined  and  reasonable  price,  and 

tual  measurement  that  one  tenth  of  the  that  work  was  done,  the  owner  is  not  hurt 

whole  work  went  into  this  honse,  that  the  because  other  work  on  other  houses  was 

painting  was  reasonably  worth  one  hnn-  done  under  the  same  contract." 

dred  dollars,  and  was  worth  one  hundred  *  Schulenburg  v,  Yrooman,  7  Mo.  App. 

dollars  under  the  contract,  no  reason  ap-  133. 

pears  why  he  may  not  then  establish  his  *  Baker  v.  Fessenden,  71  Me.  892. 
Uen  against  the  one  house.    The  owner 
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within  the  respective  times  allowed  therefor.  The  making  of  a 
second  repair  or  alteration  cannot  serve  to  revive  or  suspend  the 
running  of  the  time  in  which  the  claimant  must  enforce  his  lien 
for  a  prior  repair  or  alteration. 

III.   When  Contracts  or  Accounts  are  Mingled. 

1323.  Wlien  matters  for  which  there  may  be  a  lien  are 
miingled  with  others  for  which  no  lien  is  given,  they  cannot 
be  separated  by  a  jury  in  accordance  with  oral  evidence.  It  is 
not  sufficient  that  the  amount  of  the  lien  can  be  ascertained  by 
extrinsic  evidence,  but  the  owner  of  the  property  is  entitled  to 
be  informed  of  that  fact  from  the  account  or  statement  of  the 
lien  filed  in  accordance  with  the  statute.^ 

If  a  contract  be  made  to  do  the  carpenter's  work  on  certain 
houses,  and  to  superintend  such  work  for  a  sum  named,  and  there 
be  no  specification  of  the  sum  to  be  paid  for  work,  or  of  the  sum 
to  be  paid  for  superintending  the  work,  no  lien  can  be  acquired 
under  the  contract.  The  objection  is  not  obviated  by  filing  an 
account  for  work  alone  without  mentioning  the  matter  of  superin- 
tendence ;  for  when  the  contract  is  put  in  evidence,  it  will  appear 
that  the  entire  charge  was  not  for  work,  but  a  part  of  it  for  super- 
intendence, and  that  there  is  no  means  of  determining  how  much 
is  due  for  work  for  which  there  might  be  a  lien,  and  how  much  is 
due  for  superintendence,  for  which  there  can  be  no  lien.^ 

If  a  sub-contractor,  in  his  dealings  with  the  contractor,  mingles 
in  a  note  for  his  account  lien  claims  with  matters  for  which  no 
lien  is  given,  the  owner  will  not  be  subjected  to  the  burden  of 
inquiring  into  the  state  of  the  account.  The  sub-contractor  can- 
not enforce  a  lien  for  a  claim  which  has  lost  its  unity.  ^^  The  lien 
claimant  is  presumed  to  keep  his  lien  in  mind ;  and  if  he  is  to 
seek  its  enforcement,  the  law  requires  him  to  preserve  its  unity 
as  a  claim  against  particular  property.     If  he  does  not,  but  so 

^  St.  Paul  Labor  Exchange  Co.  v.  Eden  would  giTe  no  lien,  he  cannot  proceed  on- 

(Minn.),  50  N.  W.  Rep.  921,  per  Collins,  der  the  statute,  because  he  has  filed  no 

J. ;  Nelson  v.  Wi throw,  14  Mo.  App.  270 ;  proper  account,  and  because  it  is  impos- 

Mnrphy  V.  Marphj,  22Mo.App.  18;  Gauss  sible  to  ascertain  the  amount  of  his  Uen 

V.  Hussmann,  22  Mo.  App.  115;  Edgar  v.  from  the  account  filed." 

Salisbury,  17  Mo.  271,  273,  per  Gamble,  See,  however,  Willamette  Falls^  &c  Co. 

J. :  "  When  the  contractor  charges  a  sin-  v,  Remick,  1  Oreg.  169. 

gle  sum  for  different  services,  and  anj  of  ^  Nelson  v.  Withrow,  14  Mo.  App.  270. 
them  are  of  a  character  for  which  the  law 
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mingles  it  with  other  claims  as  to  necessitate  a  process  of  separa- 
tion by  the  courts,  it  may  well  be  held  that  he  has  waived  his 
lien.  In  the  present  case,  in  order  to  make  out  in  the  same  suit 
a  cause  of  action  at  the  same  time  against  the  contractors  and 
owner,  the  plaintiff,  instead  of  producing  for  cancellation  a  note 
covering  the  present  demand,  was  forced  to  go  into  a  series  of 
transactions  which  had  nothing  to  do  with  the  issues  here 
involved.  With  the  state  of  accounts  between  the  contractors 
and  sub-contractors,  relating  to  materials  furnished  for  other 
buildings  than  his  own,  the  present  owner  had,  of  course,  nothing 
to  do ;  and  he  was  not  liable  to  have  the  burden  and  expense  of 
investigating  them  imposed  upon  him.  It  is  no  hardship  upon 
the  sub-contractor,  in  such  cases,  that  he  should  keep  his  accounts 
in  such  condition  as  to  be  able  to  make  out  his  case  consistently 
against  contractor  and  owner,  and  without  bringing  into  the  suit, 
as  against  the  former,  issues  with  which  the  latter  has  properly 
no  concern."  ^ 

IV.   Work  done  away  from  the  Premises. 

1324.  A  lien  may  sometimes  be  established  for  work  done 
avr&j  from  the  premises,  if  it  be  done  upon  articles  which  are 
intended  for  use  in  the  building,  and  are  actually  used  in  its  con- 
struction or  repair.^  In  such  case  the  labor  is  to  all  intents  and 
purposes  performed  in  the  erection,  alteration,  or  repair  of  a  build- 
ing within  the  terms  of  the  statute.  Where,  for  instance,  the  inside 
finish  for  a  house  is  sawed,  planed,  or  moulded  at  a  mill,  or  the 
doors  or  windows  are  made  at  a  carpenter  shop,  or  the  iron-work 
is  prepared  at  a  blacksmith's  shop,  away  from  the  premises,  but 
really  as  a  part  of  the  work  of  construction,  and  the  material  upon 
which  such  work  is  done  actually  becomes  a  part  of  the  building, 
a  lien  arises  for  such  labor  equally  with  the  labor  performed  upon 
the  land  on  which  the  house  is  erected.  But  it  is  essential  that 
such  labor  be  performed  under  an  agreement  that  the  articles 
upon  which  the  work  is  done  are  to  be  used  in  the  construction 
of  the  building  against  which  it  is  sought  to  enforce  the  lien. 
Thus,  if  the  owner  of  a  planing-mill  saws  lumber  for  a  builder  with- 

1  Schulenbarg  o.  Bobison,  5  Mo.  App.  Society,  13  Gray,  414;  Sweet  v.  James, 

561,  564,  per  Hajden,  X  2  R.  I.  270;  SiQ^erly  v.  Doerr,  62  Pa.  St. 

*  WilsoQ  r.  Sleeper,  131   Mass.   177;  9;  Howes  v.  Wire- Works  Co.  46  ACnn. 

Dewing   v,   Wilbraham   Congregational  44, 48  N.  W.  Kep.  448. 
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out  any  agreement  for  its  use  in  any  particular  building,  though 
the  lumber  is  in  fact  used  in  the  construction  of  a  building  which 
the  builder  was  erecting  at  the  time  under  a  contract  for  another 
person,  the  mill-owner  is  not  entitled  to  a  lien  on  such  building.^ 

V.  MateriaU  Furnished. 

1325.  No  lien  can  be  maintained  for  finished  artides  of 
merohandise  whioh  have  been  sold  without  reference  to  their 
use,  at  a  fixed  price,  to  a  contractor^  or  to  the  owner,  when  the 
seller  has  nothing  to  do  with  the  erection  or  repair  of  the  build- 
ing.^ Thus,  if  a  dealer  in  sash,  blinds,  and  doors  sells  such  arti- 
cles in  the  usual  course  of  trade  to  a  contractor  who  is  building  a 
house,  the  dealer  has  no  lien  upon  the  house  and  land  upon  which 
it  is  situated,  although  he  does  some  incidental  work  in  fitting  or 
attaching  these  articles  to  the  house,  or  in  glazing  the  doors  after 
they  are  hung,  instead  of  doing  this  before  their  delivery.^  And 
so,  if  a  lumber  dealer  sells  lumber  on  credit  to  a  purchaser  with- 
out reference  to  the  use  the  purchaser  shall  make  of  it,  and  the 
purchaser  afterwards  uses  it  in  constructing  a  building  on  his  own 
land,  the  lumber  dealer  cannot  acquire  a  lien  upon  the  land  or 
building  for  the  price  of  his  lumber.  To  entitle  the  lumber  dealer 
to  a  lien,  he  must  have  furnished  it  with  the  intention  and  under- 
standing that  it  should  be  used  in  constructing  the  building.' 

A  sub-contractor  who  furnishes  finished  material  for  a  building, 

^  Bennett  v.  Shackford,  11  Allen,  444.  sibilitjr  of  the  buyer  alone  and  takes  no 
3  Donaher  v,  Boston,  126  Mass.  309;  tecarttjr.  'He  sella,    not  for  the  special 
Esslinger  v.  Hnebner,  22  Wis.  632;  Dun-  pnrpose  named  in   the   statute  of  'con- 
can  V.  Bateman,  23  Ark.  827,  79  Am.  stmcting,  altering,' or  repairing,'  bat  for 
Dec.  109;  Boutner  v.  Kent,  23  Ark.  38^;  any  purpose  that  may  seem  best  to  the 
Lanier  V.  Bell,  81   N.  C.  337;    HiU  v.  buyer.    But  it  is  only  where  the  materials 
Biahop,  25  111.  349,  79  Am.  Dec.  333 ;  are  furnished  for  a  pnrpose  named  in  the 
Cotes  V.  Shorey,   8  Iowa,  416;  Jones  v.  act  that  a  lien  is  acquired.    That  they  are 
Swan,  21  Iowa,  181 ;    Stockwell  v.  Car-  so  furnished  may  be  proved  by  evidence 
penter,  27  Iowa,  119;  Miller  v.  HoUings-  of  an  express  agreement,  or  by  proof  of 
wortb,  33  Iowa,  224 ;  Horton  v.  Carlisle,  circumstances  from   which    the   puqiose 
2  Disney,  184;  Choteau  v.  Thompson,  2  may  be  inferred.    A  tacit  nndentanding 
Ohio  St.  114,  126,  per  Thurroan,  J. :  "If  may  be  as  good  as  an  express  one." 
a  material-man  sell  his  wares  with  no  >  Chapin  v.  Persse,  &c.  Paper  Works, 
understanding,  express  or  implied,  as  to  SO  Conn.  461,  79  Am.  Dec.  263. 
their  application,  he  can  assert  no  lien  ^  Arnold  v.  Budlong,  11  R.  L  561. 
upon  the  building  or  vessel  in  which  they  '^  Weaver  v.  Sells,  10  Kans.  609. 
may  be  placed.    He  trusts  to  the  respon- 

348 


MATERIALS  FURNISHED.  [§  1826. 

sach  as  hammered  granite,  for  an  entire  sum,  and  gives  no  notice 
to  the  owner  that  he  should  claim  a  lien  for  materials,  so  that  he 
has  no  ]ieu  for  the  stone,  can  have  no  lien  under  the  provision  of 
the  statue  giving  a  lien  for  labor  performed,  when  the  value  of  this 
can  be  distinctly  shown ;  for  the  sub-contractor  in  fact  sold  the 
stone  wrought  in  a  stipulated  manner  to  the  contractor.  The  labor 
performed  by  the  sub-contractor  was  performed  merely  in  comple- 
tion of  his  contract  to  furnish  the  hammered  granite.^ 

If  a  builder  abandons  his  contract,  and  leaves  materials  on  the 
ground,  which  the  owner  accepts  and  uses,  the  relation  of  seller  and 
buyer  is  created,  and  the  builder  is  entitled  to  a  lien  for  the  price.' 

1326.  Materials  must  be  furnished  with  special  reference 
to  their  use  in  a  particular  building  in  order  to  secure  the  protec- 
tion of  a  mechanic's  lien  law.'  In  an  Ohio  case  Storer,  J.,  said : 
^*  The  contractor  who  agrees  to  paint  a  building  may  purchase  the 
coDstitaent  parts  of  the  materials  he  uses  of  different  persons :  one 
may  have  furnished  the  oil,  the  other  the  pigment,  but  when  all 
are  combined,  there  certainly  ought  not  to  be  a  lien  in  behalf  of 
each  vendor.  The  brick-maker  may  have  been  supplied  with  the 
clay  from  which  he  has  manufactured  his  brick  by  one  party,  and 
another  have  furnished  the  fuel  to  bum  the  kiln,  but  it  cannot  be 
said  a  right  exists  for  both  to  be  enforced  under  the  statute.  And 
80  with  the  ironmonger:  he  may  sell  the  raw  material  to  the 
founder  and  the  machinist,  but  when  it  is  worked  up,  whether  it 
is  changed  from  pig-iron  into  the  bloom,  or  from  the  bloom  into 
the  bar,  or  from  the  bar  into  the  steam-engine  or  the  sugar-mill, 
the  right  to  follow  it  through  all  these  changes  ought  not  to  be  per- 
mitted, else  no  vendee  would  ever  acquire  title  to  the  manufactured 
article."^    A  lien  cannot  be  maintained  against  the  owner  of  a 

^  Donaher  v.  Boston,  126  Mass.  309.  as  if  a  material-man  agreed  to  f  arnisb 

'  Wollreich  u.  Fettretch,  4  N.  Y.  Snpp.  materials,  or  a  laborer  to  perform  work 

^26>  under  similar  contracts :  in  all  these  cases, 

*  Chotean  o.  Thompson,  2  Ohio  St.  114,  and  perhaps  others  that  might  be  men- 

124,  per  Thnrman,  J. :  "  The  particular  tioned,  the  statute  gives  a  lien,  although 

bnilding  or  craft  may  not  be  in  the  minds  the  particular  building  or  vessel  may  not 

of  the  parties  when  the  contract  is  made,  have  been  designated  when  the  contract 

ud  jet  a  lien  may  arise ;  as  if  a  builder  was  made.    For,  though  not  mentioned,  it 

should  be  employed  to  erect  a  house,  the  is  nevertheless  embraced  by  the  agree- 

plan  or  site  of  which  was  not  determined ;  ment,  and  the  agreement  relates  to  the 

or  to  construct  such  building  or  water-  '  constructing,  altering,  or  repairing  named 

crafts  as  the  employer  might  thereafter  in  the  act'  '* 

wish  constructed ;  or  to  make  such  altera-       «  Horton  v.  Carlisle,  2  Disney,  184, 186. 
tioni  or  repairs  as  might  be  required;  or  849 
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building  for  materials  used  in  its  construction  that  were  furnished 
the  contractor  in  his  own  name,  when  the  material-man  had  no 
knowledge  of  any  contract  relations  existing  between  the  con- 
tractor and  owner,  nor  of  the  particular  building  to  be  constructed, 
but  intended  to  hold  a  lien  upon  whatever  building  the  materials 
were  used  in.^ 

1327.  The  materials  must  be  intended  for  a  particular  use.^ 
A  lumber  merchant,  for  instance,  has  no  right  under  the  lien  laws 
to  follow  the  lumber  he  has  sold  to  another  in  general  terras,  and 
obtain  a  lien  therefor  upon  any  building  to  the  construction  or 
repair  of  which  the  lumber  has  been  applied.  The  allegation  and 
the  proof  must  be  that  the  materials  were  furnished  to  be  used 
and  were  used  in  the  building  upon  the  premises  against  which  it 
is  sought  to  enforce  the  lien.  Though  the  contract  under  which 
materials  are  purchased  be  silent  as  to  the  purpose  for  which  they 
were  intended  to  be  used,  parol  evidence  is  admissible  to  show 
what  the  purpose  was,  and  to  establish  thereby  a  mechanic's  lien.^ 
It  is  the  furnishing  of  the  material  under  a  contract,  with  the 
intention  and  understanding  that  it  shall  be  used  in  erecting  the 
building,  that  creates  the  lien.^ 

1  Whittier  v.  Banking  Co.  (Wash.)  30  v,  ThompsoD,  2   Ohio  St.  114.    Funii^- 

Pac.  Rep.  1094;  Eisenbeis  v.  Wakeman,  Yaaia:   Hills  t;.  Elliott,  16  S.  &  R.  56. 

3  Wash.  St.  534,  28  Pac.  Rep.  923;  Mills  Waahin^ton:  Whittier   v.    BaDking  Co. 

V.  Terry  Manuf.  Co.  91  Tenn.  469,  19  S.  (Wash.),  30  Pac.  Rep.  1094. 
W.  Rep.  328.  »  Donahue  r.  Cromartie,  21  Cal.  80; 

^  Alabama:  Eafaula  Water  Co.  r.  Ad-  Hunter  v.  Blancbaitl,  18  HI.  318,  68  Am. 

djston  Pipe  &  Steel  Co.  89  Ala.  552, 8  So.  Dec.  547. 

Rep.  25;  Tyler  v.  Jewett,  82  Ala.  93,  100,  *  Deatherage  v.  Henderson,  43  Ksoa. 
2  So.  Rep.  905.  California:  Bottomly  v,  684,  23  Pac.  Rep.  1052,  per  Horton,  C.  J.: 
Grace  Church,  2  Cal.  90;  Houghton  v.  "Where  materials  are  furnished  and  placed 
Blake,  5  Cal.  240 ;  Holmes  v.  Richet,  56  in  a  building,  if  there  be  nothing  showing 
Cal.  307,  38  Am.  Rep.  54.  Indiana:  a  different  intention,  a  jury  would  be  var- 
Crawford  v,  Crockett,  55  Ind.  220 ;  Craw-  ranted  in  finding  that  they  were  famished 
fordsyille  v.  Barr,  45  Ind.  258 ;  Talbott  v,  to  be  used  in  such  building.  So,  if  it 
Goddard,  55  Ind.  496 ;  Hill  r.  Braden,  54  appear  that  materials  famished  were  nied 
Ind.  72 ;  Crawfordsville  v.  Brundage,  57  in  the  erection  of  the  building  on  which  a 
Ind.  262 ;  Crawfordsville  v.  Lockhart,  58  lien  is  claimed,  unless  it  is  shown  that 
Ind.  477.  Iowa :  Cotes  v,  Shorey,  8  Iowa»  they  were  intended  for  another  purpose, 
416.  Eantas:  Wilson  v.  Howell,  48  Kans.  it  will  be  presumed  that  they  had  been 
150,  29  Pac.  Rep.  151;  Weaver  v.  Sells,  contracted  for  to  be  used  in  the  buildiog. 
10  Kans.  C09.  Xaine:  Fuller  v.  Nick-  Power  v.  McCord,  36  HI.  214;  Martin 
erson,  69  Me.  228.  Xaryland :  Blake  v.  v.  Eversal,  36  111.  222.  Under  the  statute, 
Pitcher,  46  Md.  453.  Xassachusetts :  the  mere  fact  that  the  materials  were  fur- 
Rogers  V.  Currier,  13  Gray,  129;  Tyler  nished  on  the  credit  of  Woods  would  not 
t;.  Currier,  13  Gray,  134.    Ohio :  Choteau  be  an  extinguishment  or  waiver  of  the 
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Where  there  ia  an  understanding  between  the  parties  that  the 
material  is  furnished  for  the  construction  of  a  particular  building, 
and  it  is  so  used,  a  lien  will  exist,  although  the  exact  description 
of  the  land  on  which  the  building  was  placed  was  not  specifically 
named  in  the  contract,  nor  was  accurately  known  by  the  vendor.^ 

If  a  material-man  has  furnished  to  the  owner  materials  not  used 
upon  the  land,  but  it  appears  that  his  accounts  show  just  what 
materials  were  furnished  for  the  land  on  which  he  claims  a  lien, 
he  may  have  a  lien  for  the  materials  so  used.^ 

Evidence  merely  that  a  material-man  has  claimed  in  his  lien 
more  lumber  than  is  required  for  the  building,  according  to  the 
plans,  is  inadmissible,  because  such  evidence  does  not  go  to  show 
that  the  whole  amount  charged  was  not  actually  used  in  the 
building.^ 

1328.  In  several  States,  materials  furnished  for  a  buildiner 
must  be  actually  used  in  its  construction  or  alteration  in  order 
to  become  the  foundation  of  a  lien  upon  it.^  It  is  not  sufficient 
that  they  are  furnished  for  a  particular  building  if  they  do  not  in 
fact  go  into  it.^ 

1329*  In  most  of  the  States,  however,  the  aotual  use  of 
the  materials  is  not  requisite  if  they  were  furnished  for  a 
particular  building  or  improvement.^     ^^To  require  direct  and 

pUintiff's  licD."    Sodini  t;.  Winter,  32  Md.  Mo.  37   (Morrison  v.  Hancock,  40  Mo. 

130.    See,  also,  Stewart-Chnte  Lumber  Co.  561,  so  far  as  it  holds  to  the  contrarj,  is 

V.  Miflsonri  Pac  Lumber  Co.  28  Neb.  39,  overruled) ;  Simmons  v.  Carrier,  60  Mo. 

44  N.  W.  Rep.  47.  581 ;  Fitzgerald  v.  Thomas,  61  Mo.  512  ; 

1  Deatherage  v.  Henderson,  43  Kana.  Schulenbei^  v.  Prairie  Home  Institute,  65 

684,  23  Pac.  Rep.  1052 ;  Wilson  o.  How-  Mo.  295 ;    Steinkamper  v.  McManus,  26 

eU,  48  Eans.  150,  29  Pac  Rep.  151.  Mo.  App.  51,  per  Rombauer,  J.;  Schulen- 

<  Portonea  v.  Badenoch,  132  HI.  877,  burg  v.  Hawlej,  6  Mo.  App.  34 ;  Fathman 

23  N.  £.  Rep.  349.  Planing  Mill  Co.  v.  Ritter,  33  Mo.  App.  404. 

*  Woolaey  p.  Bohn,  41  Minn.  235,  42  N.  Minnesote:  Burns  v.  Seweli  (Minn.), 

W.  Rep.  1022.  51   N.  W.  Rep.  224 ;  Hickej  v.  CoUom, 

«  California:  Silvester  v.    Coe  Quartz  47  Minn.  565,  50  N.  W.  Rep.  918. 

M.  Co.  80  Cal.  510,  22  Pac  Rep.  217  ;  See  In  re  Olympic  Theatre,  2  Browne, 

Bottomly  r.  Grace  Church,  2  Cal.  90;  275. 

Houghton  V.  Blake,  5  Cal.  240.  6  Kansas :  Stui^s  i;.  Green,  27  Kans. 

MMaachmetU :    §    1907  ;    Rogers     v.  235 ;  Rice  v,  Hodge,  26  Kans.  164,  170. 

Currier,  13  Gray,  129.  Nebraska  :  Stewart-Chute  Lumber  Co. 

Hew  Hampshire :  §  1210.  v.  Missouri  Pac.  Lumber  Co.  28  Neb.  39, 

Bhode  lilaiid :  §  1283.  44  N.  W.  Rep.  47. 

South  Carolina :  §  1224.  New  Jersey :  Morris  Co.  Bank  v.  Rock- 

*  Chapin  v.  Persse,  Ac.  Paper  Works,  away  Manuf.  Co.  14  N.  J.  Eq.  189. 

30  Conn.  461, 79  Am.  Bee.  263.  Xaryland  :   Watts  v.  Wbittington,  48 

Miiioiixi:   Deardorff  v.  Everhartt,  74  351 


§  1829.]         mechanics'  ueks  :  fob  what  given. 

positive  testimony/'  said  Brewer,  J.,  **  as  to  each  specific  article 
delivered,  that  it  was  in  fact  used  in  the  buildings,  would  make 
the  mechanics'  lien  law  more  of  a  burden  and  a  trap  than  a 
blessing  and  a  help.  When  materials  are  contracted  for  use  in 
a  proposed  building,  when  they  are  delivered  in  pursuance  of 
such  contract,  and  when  the  building  is  in  fact  completed,  and 
there  is  no  testimony  tending  to  raise  even  a  suspicion  that  the 
materials  therefor  were  elsewhere  obtained,  or  that  thos^  con- 
tracted for  were  not  used  therein,  and  especially  when  some  of 
the  materials  are  shown  to  have  actually  entered  into  its  con- 
struction, it  is  fair  to  conclude  and  say  that  such  materials  did  in 
fact  go  into  the  building,  and  that  the  seller  has  a  mechanic's  lien 
therefor."  i 

If  the  materials  are  not  actually  used  in  the  building,  they 
must  be  delivered  in  good  faith  at  the  building,  or  near  to  it,  for 
use  therein,^  though  it  has  been  held  that  materials  are  furnished 
when  prepared  for  the  building,  though  still  in  the  possession  of 
the  party  furnishing  it,  he  being  ready  and  willing  to  put  them 
into  the  building  according  to  his  contract.^ 

Lumber  furnished  for  a  building,  with  the  understanding  that 
it  is  to  be  used  in  the  erection  of  the  building,  may  be  delivered 
at  a  carpenter's  shop  at  a  distance  from  it,  and  a  lien  will  attach 
to  the  premises  for  the  price  of  it,  although  it  is  never  actually 
used  in  the  building.^  As  soon  as  the  materials  are  furnished 
they  become  the  property  of  the  owner  and  subject  to  the  lien; 
and  they  are  not  liable  to  be  taken  on  execution  for  the  debts  of 
the  contractor  or  material-man  who  furnished  'them.^ 

Md.  353 ;   Greenwaj  v.  Turner,  4  Md.  W.  Rep.  208 ;  Marrener  v,  Fazton,  17 

296;     Maryland    Brick   Co.  v.  Spilman  Neb.  634,  24  N.  W.  Rep.  209;  MarUep. 

(Md.),  25  Atl.  Rep.  297.  Lamber  Co.  19  Neb.  732,  28  N.  W.  Bep. 

Fennaylvaxiia :  Wallace  v.  Melcbior,  2  309 ;  Great  Western  Mannf.  Co.  v.  Hon- 

Browne,   104;  Hincbman  v.  Graham,  2  ter,  15  Neb.  32, 16  N.  W.  Bep.  474. 

8.  &  R.  170;  Harker  v.  Conrad,  12  S.  &  ^  Howes  v,  Wire-Works  Co.  46  Miiui. 

R.  301,  303,  14  Am.  Dec.  691 ;  Witman  44,  48  N.  W.  Rep.  448. 

V,  Walker,  9  W.  &  S.  183,  186  ;  Croskey  *  White  ».  Miller,  18  Pa.  St.  52;  Sing- 

V.  Coryell,  2  Whart.  223 ;   Presbyterian  erly  v.  Doerr,  62  Pa.  St  9 ;  Presbyterian 

Charch  v»  Allison,  10  Pa.  St.  413;  Odd  Church  o.  Allison,  10  Pa.  St.  413;  Odd 

Fellows'  Hall  v.  Masser,  24  Pa.  St.  507,  Fellows'  Hall  o.  Masser,  24  P^  St.  507, 

64  Am.  Dec  675 ;  Singerly  v.  Doerr,  62  508,  64  Am.  Dec.  675 ;  Hinchman  p.  Gn- 

Pa.  St.  9.  ham,  2  S.  &  R.  170;  Harker  r.  Conrad, 

Ohio :  Beckel  v.  Petticrew,  6  Ohio  St.  247.  12  S.  &  R.  301, 14  Am.  Dec.  691 ;  Wal- 

1  Rice  V.  Hodge,  26  Kans.  164.  lace  v.  Melchior,  2  Browne,  104. 

a  Foster  v.  Dohle,  17  Neb.  631,  24  N.  *  White  r.  Miller,  18  Pa.  St.  52. 
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HATEBIALS  FURNISHED.  [§  1880. 

There  can  be  no  lien  for  materials  furnished  in  excess  of  what 
can  be  reasonably  used  in  the  construction  of  the  building  for 
which  they  are  furnished.^  Of  course  there  can  be  no  lien  for 
materials  furnished  after  a  building  is  completed.^ 

1330.  There  oan  be  no  lien  for  materials  furnished  solely 
on  the  credit  of  the  person  ordering  them,  though  they  be  after- 
wards used  in  the  construction  of  the  building  upon  which  a  lien  is 
claimed.^  A  lien  is  not  acquired  for  materials  sold  to  a  contrac- 
for,  when  they  are  supplied  under  an  ordinary  sale  on  credit, 
though  the  contractor  may  actually  use  them  in  building  a  house 
or  making  an  improvement.^  If  they  were  furnished  to  a  con- 
tractor for  and  entered  into  the  construction  of  a  building,  the 
burden  is  upon  the  owner  to  show  that  they  were  furnished  upon 
the  credit  of  the  contractor  alone.^ 

There  are  decisions,  however,  to  the  effect  that,  upon  a  sale  of 
materials  for  a  particular  building,  a  lien  will  attach  for  their  pay- 
ment if  there  is  nothing  to  exclude  the  idea  that  the  material- 
man will  look  to  the  land  for  payment.^ 

A  lien  for  materials  is  so  far  from  depending  upon  their  use 
in  a  building  that,  if  they  are  used  in  its  construction  without 
baring  been  furnished  for  it,  no  lien  upon  it  arises  for  such 
materials.'^ 

It  is  a  question  for  the  jury  whether  materials  were  furnished 

upon  premises  already  coyered  by  baild-  *  Wagner  v.  Darby  (Kans.),  30  Pac. 

ings,  under  a  written  contract  which  did  Rep.  475,  per  Horton.  C.  J. ;  Clark  v.  Hall, 

not  mention  them,  nor  the  use  to  which  10  Eans.  80;  Weaver  v.  Sella,  10  Kana. 

the  materialB  were  to  be  applied,  it   waa  609 ;  Chapin  v.  Paper  Works,  30  Conn. 

beM  that  the  contractor  was  the  owner  461,  471 ;  Odd  Fellows'  Hall  v.  Masser, 

of  the    materiaUi,    and    might    remoye  24  Pa.  St.  507. 

them  and  use  them  whereyer  he  might  ^  Poole  v.  Union  Pass  Ry.  Co.  (Pa.),  16 

choose.    Morgan    v.  Stevens,  6  Abb.  N.  Atl.  Rep.  736;  Hommel  v.  Lewis,  104  Pa. 

C.  356.  St.  465  ;  Noar  v.  Gill,  111  Pa.  St.  488,  4 

*  Boyd  V,  Mole,  9  Phila.  118.  Alt.  Rep.  552. 

*  In  re  Olympic  Theatre,  2  Browne,  •   Eufaula    Water   Co.     v.  Addyston 
275.  Fipe  &  Steel  Co.  89  Ala.  552,  8  So.  Rep. 

«  Davis    V,    Stratton,    1    Phila.    289 ;  25 ;  Shilling  v.  Templeton,  66  Ind.  585 ; 

Stetson   &   P.    Mill  Co.    v.    McDonald  Jones  v.  Swan,  21  Iowa,  181 ;  Smith  v. 

(Wash.),  32    Pac   Rep.    108 ;  Poole    v.  Coe,  29  N.  Y.  666. 

Union  Pass  Ry.  Co.  (Pa.),  16  AU.  Rep.  7  Hills  ».  Elliott,  16  S.  &  R.  56 ;  Shri- 

736, 24  W.  N.  Cas.  376;  Eufaula  Water  yer  p.  Birchall,  2  W.  N.  C.  172;  Early  u. 

Co.  V.  Addyston  Pipe  &  Steel  Co.  89  Ala.  Albertson,  2  W.  N.  C.  369  ;  Barclay  v. 

552, 8  So.  Rep.  25.  Wainwright,  86  Pa.  St.  191. 

▼ou  u.              23  863 


§§  1831,  1332«]      MECHANICS*  LIENS:  FOB  WHAT  GIVEN. 

on  personal  credit  or  on  the  credit  of  the  building.     Upon  this 
question  any  relative  evidence  is  admissible.^ 

1331.  Evidence  of  purpose  for  which  xnateriala  were  for- 
nished.  —  The  fact  that  the  contract  is  in  writing  does  not  ex- 
clude parol  evidence  to  show  the  purpose  for  which  the  materials 
included  in  the  contract  were  furnbhed  or  used.  Thus  it  may  be 
shown  that  the  materials  were  of  such  a  character  that  the  work 
upon  the  premises  could  not  have  been  carried  on  without  them, 
and  thus  the  inference  may  be  established  that  they  were  far- 
nished  to  be  used  on  the  premises.^ 

On  the  other  hand,  it  may  be  shown  that  materials  furnished 
to  a  contractor  were  not  suitable  or  adapted  to  the  building  npon 
which  a  lien  for  them  is  claimed,  and  therefore  the  inference  is 
that  the  materials  were  not  used,  and  were  not  intended  to  be 
used,  in  the  building.^ 

The  fact  that  a  person  selling  materials  demanded  and  re- 
ceived, before  the  delivery  of  the  goods,  a  large  cash  payment,  ia 
a  proper  fact  for  the  jury  to  consider  in  determining  whether  the 
goods  were  sold  on  the  credit  of  the  building  in  which  they  were 
used,  or  on  the  personal  credit  of  the  purchaser.^ 

1332.  The  fact  that  the  materials  were  chcurged  to  the  con- 
tractor does  not  preclude  the  material-man  from  showing  that  he 
furnished  them  on  the  credit  of  a  building  which  the  person  who 
ordered  them  is  building  as  contractor.^  This  fact  is  not  e?en 
slight  evidence  that  the  materials  were  sold  on  credit  only.  If 
it  appears  that  the  materials  furnished  for  the  building  were 
delivered  for  the  purpose  of  being  used  in  its  construction  or 
repair,  that  they  actually  entered  into  its  construction,  and  that 
the  material-man  subsequently  within  the  time  limited  filed  his 
claim  and  commenced  proceedings  to  enforce  it,  the  burden  is 
upon  the  defendant  to  show  that  they  were  furnished  on  the 
credit  of  the  contractor  alone. 

1  Hommel  v,  Lewis,  104  Pa.  St.  465 ;  *  McCartney  v.  Back  (DeL),  IS  Ad. 
Short  V.  Miller,  120  Pa.  St.  470,  14  Atl    Kep.  717, 11  Cent.  Rep.  249. 

Hep.  374.  >  Presbyterian  Church  v.  AUiwni,   10 

2  Martin  v.  ETersal,  36  lU.  222 ;  Dona-  Pa.  St.  413 ;  Hommel  v.  Lewit,  104  F^ 
hue  V.  Cromartie,  21  Cal.  80 ;  Neilson  r.  St.  465,  470,  per  Green,  J. :  "  These  facti 
Iowa  Eastern  R.  Co.  51  Iowa,  184,  33  are  not  only  evidence  of  an  intent  to 
Am.  Rep.  124.  chai^  the  building,  bnt  they  are  lo  con- 

3  Harlan  v.  Rand,  27  Pa.  St.  511;  clnaive  npon  that  subject  that  the  statote 
Boyd  V.  Mole,  9  Phila.  118.  declares  that,  the  other  formal  reqnin- 
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On  the  otber  hand,  the  mere  circumstance  that  the  materials 
were  charged  to  the  contractor  does  not  of  itself  create  a  pre- 
sumption that  they  were  furnished  on  his  credit  only,  though 
snch  circumstance  would  be  some  evidence  to  be  considered  with 
other  evidence,  if  any,  that  the  credit  was  given  to  the  contrac- 
tor.i 

A  charge  of  materials  to  the  owner  of  a  building  is  no  evidence 
of  a  release  or  waiver  of  a  lien  upon  the  building  itself.  Such  a 
charge  is  consistent  with  either  a  personal  credit  or  with  a  claim 
of  Hen.^ 

The  absence  of  any  charge  at  all  in  a  book  of  original  entries, 
of  materials  furnished  or  delivered  for  use  in  a  building,  is  unim- 
portant; for  any  competent  evidence  that  they  were  furnished 
for  the  erection  of  a  particular  building  is  admissible  to  prove  the 
fact.3 

Where  materials  are  furnished  under  a  contract,  and  part  of 
them  are  procured  from  another,  who  refuses  to  deliver  them 
until  they  are  paid  for  by  the  contractor,  the  latter,  having  paid 
for  them,  can  include  their  cost  in  his  claim  of  lien.^ 

1333.  Materials  charged  to  building.  —  The  mere  statement 
in  a  plaintiff 's  book  of  accounts,  that  materials  delivered  by  him 
were  delivered  to  be  used  in  the  construction,  alteration,  or  re- 
pair of  a  building,  is  not  of  itself  evidence  sufficent  to  show  that 
they  were  sold  on  the  credit  of  the  building,  and  not  on  the  credit 
of  the  purchaser.^     Book  acccounts  are  simply  evidence,  when 

ments  being  complied  with,  tbej  will  con-  plaintiff  and  the  contractor,  in  the  same 

fer  a  lien  against  the  building  and  the  line  of  goods,  was  some  evidence  which 

ground  upon  which  it  stands,  which  may  the  defendant  was  permitted  to  use  in 

be  enforced  against  the  will  of  the  owner,  snpport  of  his  theory."    Also  Deatherage 

The  statute  does  not  require  either  that  v.  Henderson,  43  Eans.  684,  23  Pac.  Rep. 

the  materials  shall  be  charged  against  the  1052. 

owner,  or  that  the  claim  of  lien  shall  as-  i  Hommel  v,  Lewis,  104  Pa.  St.  465; 

sert  that  thej  were  furnished  on  the  credit  Noar  v.  Gill,  111  Pa.  St.  488. 

of  the  building,  or  that  affirmative  proof  ^  Noar  v.  Gill,  111  Pa.  St.  488,  4  Atl. 

shall  be  made  that  snch  was  the  fact.    Of  Rep.  552 ;  Wisconsin  Planing  Mill  Co. 

course,  if  the  articles  were  charged  against  v.  Grams,  72  Wis.  275,  39  N.  W.  Rep. 

the  contractor  alone,  it  is  some  evidence,  531. 

though  slight  only,  that  thej  were  fur-  >  Wolf  v.  Batchelder,  56  Pa.  St.  87. 

nbhed  on  his  credit,  and  of  this  the  de-  «  Averj  v,  Clark,  87  Cal.  619,  25  Pac. 

fendant  had   the  full  benefit  under  the  Rep.  919. 

ditfge  of  the  court,  which  left  the  whole  «  McCartney  v.  Buck  (Del.),  12  Atl. 

n^f"*"""  t»  ihitpsj.    The  fact  that  there  Rep.  717. 

were  continuoua   dealings   between   the 
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§  1834.]  MEGHANIOS'  LIENS :   FOB  WHAT  GIVEN. 

supplemented  by  the  oath  of  the  seller,  of  the  sale  and  delivery  of 
the  goods  charged  and  of  their  price. 

1334.  Materials  sold  by  purchaser. — One  who  famishes 
materials  with  the  understanding  that  they  are  to  be  used  in  a 
building  has  a  lien  as  against  the  owner,  though  the  latter  has 
made  a  different  disposition  of  them,  and  has  procured  other 
materials  for  the  building.^  Equitable  considerations  would  arise, 
jslb  between  different  material-men,  where  both  had  sold  to  the 
owner  on  the  credit  of  the  building,  and  the  materials  of  one  had 
been  used  and  the  other  had  not  been  used.  Moreover,  a  double 
lien  for  materials  would  not  probably  be  allowed  as  against  other 
lien-holders  or  incumbrancers. 

If  the  original  purchaser  or  contractor  for  materials  sells  them 
to  another  person  instead  of  using  them  for  the  building  for 
which  they  were  intended,  and  the  last  purchaser  uses  them  for 
a  building  upon  another  lot,  the  lien  does  not  follow  the  ma- 
terials to  the  latter  structure.  The  purchaser  of  such  material 
takes  it  free  from  any  lien,  although  he  buys  it  with  knowledge 
that  it  has  not  been  paid  for.^ 

A  material-man  has  a  lien  for  material  sold  to  a  contractor  on 
the  credit  of  the  building  to  be  erected,  though  the  material, 
while  in  the  contractor's  hands,  is  sold  by  the  sheriff  for  the  ben- 
efit of  the  contractor's  creditors,^ 

1  Beckel  v.  Petticrew,  6  Ohio  St.  247 ;  to  attachment,  execation,  or  other  legal 
Eflslinger  v,  Hnebner,  22  Wis.  632  ;  Spru-  process  to  enforce  any  debt  due  bj  the 
hen  V.  Stout,  52  Wis.  517,  9  N.  W.  Kep.  purchaser  of  such  materials,  except  a  debt 
277 ;  Weaver  v.  Sells,  10  Eans.  609 ;  due  for  the  purchase-money  thereof  » 
Daniel  v.  Weaver,  5  Lea,  392 ;  Neilson  long  as  in  good  faith  the  same  are  aboat 
v,  Iowa  Eastern  R.  Co.  51  Iowa,  184,  to  be  applied  to  the  construction,  altera- 
33  Am.  Hep.  124;  Ewing  v,  Folsom,  67  tion,  or  repair  of  such  building,  miaing 
Iowa,  65,  24  N.  W.  Rep.  595 ;  Oppen-  claim,  or  other  improvemenL 
heimer  v,  Morrell,  118  Pa.  St.  189, 12  Atl.  In  Mumeaota,  any  contractor  or  sob- 
Rep.  307,  per  Sterrett,  J. ;  Atkins  v.  Lit-  contractor  who  purchases  materials  on 
tie,  17  Minn.  342.  credit  representing  that  thej  are  to  be 

In  Arizona,  Laws  1885,  p.  244,  §  13;  used  in  a  particular  building  or  improT^ 

California,  Code  Civ.  Pro.  §  1196 ;  Kew  ment,  and  then  uses  the  same  for  another 

Mexico   Territory,    Comp.    Laws    1884,  purpose  with  intent  to  defraud,  is  punish- 

§  1533  ;  and  Nevada,  G.  S.  1885,  §  3823,  able  bj  fine  or  imprisonment.    G.  S.  1878, 

whenever  materials  have  been  furnished  ch.  90,  §  19. 

for  use  in  the  construction,  alteration,  or  ^  Heaton  t;.  Horr,  42  Iowa,  187. 

repair  of  any  building  or  other  improve-  *  Linden  Steel  Co.  v.  Imperial  Refining 

ment,  such  materials  shall  not  be  Bnbject  Co.  146  Pa.  St.  4,  23  Atl.  Rep.  800. 
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FIXTUBES  TO  THE  BEALTT.  [§  1885. 

VI.  Fixtures  to  the  Realty. 

1335.  No  lien  axises  for  maohinery  furnished  for  a  mill 
unless  this  be  done  as  a  pcurt  of  the  construction  or  repair 
of  the  building,  and  it  becomes  a  fixture  to  the  realty.^  The 
sale  of  the  machinery  to  the  owner  of  the  mill,  and  the  mere 
placing  it  in  the  mill,  do  not  give  rise  to  a  mechanic's  lien  for  it.^ 
But  it  is  immaterial,  so  far  as  concerns  the  attaching  of  the  lien, 
whether  the  building  for  which  the  machinery  is  supplied  is  in 
process  of  erection  or  has  already  been  completed.^  Whether 
machinery  is  a  fixture,  for  which  a  lien'  arises  upon  the  premises, 
is  to  be  tested  by  the  inquiry  whether  it  is  so  attached  to  the 
realty  as  to  become  a  fixture,  and  the  further  inquiry  whether 
the  machinery  is  adapted  to  the  purposes  for  which  the  building 
was  intended  to  be  used  or  is  used.^ 

1  Beers  v,  Knapp,  5  Ben.  104 ;  Grayes  Tenneesee :  §  1825. 

r.  Pietce,  53  Mo.  423;  HaU  v,  St.  Loais  Tezai :  §  1288. 

Manof .  Co.  22  Mo.  App.  33 ;  Collins  v.  Waahington :  §  1230. 

Mott,  45  Mo.  100, 102  ;  Allman  v.  Corban,  Wuieomin,  §  1232.    If  the  person  con- 

4  Bax.  74 ;  Sammerville  v,  Wann,  37  Pa.  tracting  for  machinerj  has  no  interest  in 

St.  182.  the  premises  sufficient  for  a  lien,  the  per- 

In  aeveral  States  a  lien   is  expressly  son  famishing  such  machinery  shall  have 

given  for  fnniisliiiig  or   repairing   ma-  and  retain  a  lien  upon  such  macbineiy, 

diinery :  —  and  shall  have  the  right  to  remoye  it  from 

Alabama:  §  1187.  the  premises.    This  provision  does  not  ap- 

ATlraniias :  {  1189.  ply  to  the  pipes  of  a  water  company,  laid 


:  §  1190.  through  the  streets  of  a  town,  and  con- 
Colorado  :  §  1191.  nected  with  the  pumping  works  of  the 
Distriet  of  GolnmMa :  §  1195.  company.  The  plant  of  the  company  is 
Florida :  §  1196.  an  integer,  and  cannot  be  separated  under 
Gooxgia :  {  1197.  a  Tender's  lien.  The  entire  plant  is  sub- 
Idaho  :  §  1198.  ject  to  the  lien.  National  Foundry  Works 
Indiana :  §  1200.  v.  Oconto  Water  Co.  52  Fed.  Rep.  43. 
Iowa:  §  1201.  Lubricating  oil  sold  to  be  and  actually 
Kansas :  §  1902.  used  on  mill  machinery  is  not  "  material." 
Kontocky  :  §  1208.  Standard  Oil  Co.  v.  Lane,  75  Wis.  636,  44 
lEichigan  :  §  1208.  N.  W.  Rep.  644. 

Hjnnesota :  §  1200.  3  Allman  v.  Corban,  4  Bax.  74 ;  Dim- 

Xinisiippi  :  §  1210.  mick  v.  Cook,  115  Pa.  St.  573,  580,  8  Atl. 

liiMonxi :  §  1211.  Rep.  627 ;  Harrison  v.  Women's  Homceo- 

Koatana:  §  1212.  pathic  Asso.  134  Pa.  St.  558, 19  Atl.  Rep. 

Votiraska.-  §  1218.  804. 

Vorth  Dakota :  §  1219  a.  <  White  v.  Chaffin,  32  Ark.  59 ;  Reilly 

09iio :  {  1220.  v,  Hudson,  62  Mo.  383 ;  Donohue  v.  Cro- 

Oregon :  §  1221.  martie,  21  Cal.  80. 

Sooth  Dakoto :  $  1219  a.  «  Morgan  v.  Arthurs,  3  Watts,  140  ; 
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1336.  Machinery  purchased.  —  There  can  be  no  lien  for  ma- 
chinery made  away  from  the  premises  to  which  the  purchaser 
intends  to  attach  it,  and  which  is  merely  furnished  to  the  pur- 
chaser and  not  connected  by  the  maker  with  the  premises  sought 
to  be  charged.  Mr.  Justice  Campbell  upon  this  point  said:^ 
*^  It  is  not  within  the  terms  or  the  design  of  the  statute  to  create 
a  lien  in  favor  of  parties  who  merely  sell  machinery  which  may 
or  may  not  go  into  a  building  in  this  State,  according  as  the  pur- 
chaser determines.  The  lien  is  given  for  something  actually  done 
to  improve  the  premises,  and  not  for  chattels  which  it  is  supposed 
may  be  placed  there  by  some  one  else.  There  is  no  more  reason 
for  giving  a  lien  for  engines  and  machinery  sold  separately  as 
such,  than  for  carpets  or  furniture  or  ornaments  thus  sold  and 
intended  to  be  placed  in  a  house.  If  the  engine  is  put  into  the 
building  by  the  contractor,  and  becomes  a  fixture,  he  has  done 
something  towards  completing  the  mill ;  but  where  he  has  merely 
sold  it  and  the  purchaser  may  do  what  he  chooses  with  it,  the 
vendor  is  in  no  sense  a  builder,  repairer,  or  fitter-up  of  the  build- 
ing, and  has  done  nothing  whatever  to  the  freehold.*' 

1337.  The  statute  does  not  give  a  lien  for  maohinery  fu^ 
nished  for  the  manufacture  of  materials  used  in  a  building 
or  other  structure.  Thus,  if  one  contracts  for  building  a  bridge, 
and  machinery  for  crushing  stone  to  be  used  for  the  mason  work, 
and  also  appliances  to  carry  the  manufactured  stone  to  the  place 
where  it  is  to  be  used,  be  supplied  to  him,  there  can  be  no  lien 
for  such   machinery  or  appliances.^    "  When   the  law  says  the 

Pond  Mach.  Tool  Co.  v.  Robinson,  38  stack  built  on  a  firm  foandadon,  and  ex- 
Minn.  272, 37  N.  W.  Rep.  99  ;  WoUord  v.  tending  up  through  the  roof  ;  engines, 
Baxter,  33  Minn.  12,  21  N.  W.  Rep.  744 ;  cranes,  wire  mills,  furnaces,  trains,  snd 
Watts  -  Campbell  Co.  v,  Ynengling,  51  other  fixtures,  firmly  attached  to  and  fonn- 
Hun,  302,  3  N.  Y.  Supp.  869.  ing  a  part  of  the  realtj  of  steel-works,  snd 

In  a  building  used  for  making  steel  all  together  constituting  one  plant,— axe 
castings,  the  following  articles  were  enu-  all  part  of  the  building  in  which  they  are 
merated  as  fixtures:  "Two  engines,  two  situated,  and  a  mechanic*8  lien  attaches  to 
pumps,  the  blowers,  the  steam  boilers,  the  the  premises  for  repairs  and  alterations  of 
gearing,  the  belting,  the  emery  wheel,  the  such  fixtures.  Dickey's  App.  115  Fa  St 
melting  furnaces,  the  grinding  mill,  the  73,  7  Atl.  Rep.  577. 
twelve  furnaces  of  four  pots  each,  the  an-  ^  Stout  v.  Sawyer,  37  Mich.  313, 316. 
nealing  furnaces,  and  the  smoke  stacks.*'  See,  in  connection,  Pond  Mach.  Tool  Co. 
Currier  v.  Cummings,  40  N.  J.  Eq.  145,  v.  Robinson,  38  Minn.  272,  37  N.  W.  Rap- 
per Bird,  V.  C.  99. 

A  battery  of  boilers  embedded  in  brick,        >  Basshor  v.  Balto.  &  Ohio  R.  R.  Co.  65 

stone,  and  mortar ;  a  furnace,  chimney,  or  Md.  99. 
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material-nian  shall  have  a  lien  for  all  materials  furnished  for,  or 
used  in  and  about,  the  construction  of  bridges,  it  means  such 
materials  as  ordinarily  enter  into  or  are  used  in  the  construction 
of  bridges,  and  which  are  fairly  within  the  express  or  implied 
terms  of  the  contract  between  the  owner  and  contractor.  It 
does  not  mean  the  machinery  that  may  be  used  for  the  manufac- 
ture of  the  materials  themselves.  You  might  just  as  well  say  that 
the  mill  by  which  the  lumber  is  sawed,  or  the  tools  used  by  the 
mechanic  in  building  a  house,  are  materials  furnished  in  the  con- 
struction of  the  house,  as  to  say  that  the  machinery  used  in  the 
manufacture  of  the  artificial  stone  is  to  be  considered  as  part  of 
the  materials  used  in  the  construction  of  the  masonry  work  of  the 
defendant's  bridges.  The  machinery  thus  used  is  the  plant  of  the 
contractor,  and  can  in  no  sense  be  said  to  be  materials  furnished 
or  used  in  building  the  bridges."  ^ 

1338.  "Work  done  in  making  slight  changes  in  a  building, 
which  is  merely  incidental  to  work  in  putting  in  a  maohine 
which  is  personal  property,  gives  no  foundation  for  a  lien.^  Work 
done  and  materials  furnished  in  equipping  with  fixed  machinery 
for  manufacturing  purposes  a  mill  which  is  in  itself  a  complete 
and  independent  structure,  cannot  be  regarded  as  furnished  for 
the  construction  or  repairing  of  the  mill,  and  no  lien  attaches 
therefor.' 

1339.  A  lien  may  be  established  for  work  done  in  repair- 

« 

ing  things  so  affixed  to  the  realty  as  to  become  a  part  of  it,  as, 
for  instance,  for  work  upon  a  boiler  attached  to  a  mill.^  But 
there  can  be  no  lien  on  a  mill  and  land  for  altering  and  repairing 
machinery  which  is  not  permanently  attached  to  the  building  so 
as  to  he  a  part  of  the  realty.^ 

1340.  Reservation  of  title  till  materials  are  paid  for.  —  A 
provision  in  a  contract  for  furnishing  machinery,  that  the  same 
shall  remain  the  property  of  the  Vendor  until  paid  for,  does  not 
prevent  such  machinery  from  becoming  fixtures  when  attached 
as  such  to  a  mill,  nor  does  it  prevent  the  vendor  from  enforcing 
a  lien  for  the  same.'    And  so,  under  a  contract  to  deliver  rails  to 

1  Per  Robinson,  J.,  in  Bamhor  i;.  Balto.  *  Kelley  r.  Border  City  Mills,  126  Mais. 

k  Ohio  R.  R.  Co.  65  Md.  99.  148. 

>  Cnrnew  v,  Lee,  143  Mais.  105, 8  N.  E.  ^  Baker  c.  Fessenden,  71  Me.  292 ;  Yen- 

Bep.  890.  dome  Tarkish  Bath  Co.  v.  Schettler,  2 

'  Roie  V.  Persse,  &c.  Paper  VTorks,  29  Wash.  St.  457,  27  Pac.  Rep.  76. 

Conn.  256.  «  Case  Manaf.  Co.  v.  Smith,  40  Fed. 
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a  railroad  company  for  use  in  the  construction  of  its  road,  the 
contractor's  statutory  lien  for  the  materials  is  not  affected  by  a 
special  agreement  that  the  contractor  shall  have  a  lien  on  the 
rails  till  they  are  paid  for,  and  that  possession  of  the  railroad 
shall  be  the  possession  of  the  contractor.  The  purpose  of  such  a 
stipulation  is  to  secure  a  specific  lien  on  the  materials  furnished, 
and  to  require  them  to  be  used  in  the  construction  of  the  railroad, 
and  that  when  so  used  they  should  be  subject  to  the  statutory 
lien.^ 

1341.  Whether  a  fixtiire.  —  Whether  an  article  is  furnished 
for  the  construction,  alteration,  or  repair  of  a  building,  and  is  so 
attached  to  it  as  to  become  a  part  of  it^  is  a  mixed  question  of 
law  and  fact.^  The  things  affixed  must  in  the  first  instance  be 
such  as  pertain  to  the  realty.^  Whether  a  thing  is  a  fixture  de- 
pends largely  upon  the  intention  with  which  it  is  affixed  to  the 
realty ;  whether  it  is  attached  as  a  permanent  fixture  to  the  realty 
or  not.^  Thus,  tables  used  as  counters  in  a  store  which  are  not 
attached  to  the  building,  and  which  may  be  used  elsewhere  and 
for  other  purposes,  are  not  things  for  the  construction  of  which  a 
mechanic's  lien  exists.^ 

Gas-fixtures  as  distinguished  from  gaa-fittings  in  a  building  are 
not  attached  to  the  freehold,  and  a  lien  does  not  arise  for  puttiog 
them  up.® 

A  coal  car  is  not  a  machine  for  the  construction  of  which  a 
mechanic's  lien  can  be  acquired.     It  is  certainly  not  a  fixture.^ 

A  floating  dock  is  not  a  fixture.^ 

A  flume  constructed  of  wood,  leading  from  a  dam  to  a  wate^ 

Rep.  339;  Cooper  v.  Cleghorn,  50  Wis.  St.  4a3,  21  Am.  Rep.  78;   Marshall  r. 

113,  6  N.  W.  Rep.  491 ;  Great  Western  Eaighn,  2  W.  N.  C.  42.    Contra,  Baamv. 

Manuf.  Co.  v.  Hunter,  15  Neb.  32,  16  N.  Covert,  62  Miss.  113 ;  Vangben  v,  Halde- 

W.  Rep.  759.  man,  33  Pa.  St.  522,  75  Am.  Ded  622. 

1  Chicago  &  Alton  R.  R.  Co.  v.  Union  ?  New  England  Car  Spring  Co.  v.  Bal- 
Rolh'ng  Mill  Co.  109  U.  S.  702,  3  Snp.  Ct.  timore  &  0.  R.  R.  Co.  11  Md.  81,  69  Am. 
Rep.  594.  Dec.  181.    Held  otherwiae  nnder  the  itat- 

2  Kent  V.  Brown.  59  N.  H.  236  ;  Dona-  ute  of  Alabama.  Central  Trust  Go.  v. 
hue  V.  Cromartie,  21  Cal.  80.  Sheffield  &  B.  Rj.  Co.  42  Fed.  Rep.  106. 

8  McMahon  v.  Vickerj,  4  Mo.  App.  ^  Coddington  v.  Drj  Dock  Co.  31  N.  J. 

225  ;  Koenig  v,  Mueller,  39  Mo.  165,  168 ;  L.  477. 

Collins  V.  Mott,  45  Mo.  100.  In  Indiaxia,  however,  a  floating  wharf 

*  Schaper  v.  Bibb,  71  Md.  145, 17  Atl.  for  receiving  and  forwarding  merchandise 

Rep.  935.  was  considered  to  be  within  the  statnte 

^  Baum  i;.  Covert,  62  Miss.  113.  giving  liens  on  buildings.    Olmsted  v.  Me- 

^  Jarechi  v.  Philharmonic  Soc.  79  Pa.  Nail,  7  Blackf.  387. 
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wheel  inside  a  mil],  is  a  fixtare,  for  \vork  upon  which  a  lien  may 
be  enforced.^ 

A  lightning-rod  attached  to  a  hooae  or  other  structure  is  a  fix- 
tare  for  which  a  mechanic's  lien  may  attach.^ 

The  poles,  wires,  and  lamps  erected  in  the  streets,  for  lighting 
purposes,  by  an  electric-light  company,  are  real  property  ;  ^  and  a 
mecbanic's  lien  may  be  enforced  upon  an  electric-power  plant, 
and  the  premises  upon  which  the  plant  is  situated,  for  poles  placed 
in  the  public  streets,  and  upon  which  are  stretched  the  wires  con- 
nected with  the  electric-light  machinery.^ 

A  pump  for  use  in  water  works,  and  affixed  to  the  same  by 
being  placed  on  foundations  laid  on  the  ground,  and  connected  to 
pipes  so  as  to  admit  the  steam  and  water,  is  a  fixture  for  which 
a  lien  is  given.* 

A  mechanic's  lien  may  be  obtained  for  constructing  a  windmill, 
with  a  tank,  pump,  etc.^ 

1342.  Fixtures  unsuitable  or  not  accepted.  —  There  can  be 
no  lien  for  articles  furnished  and  attached  to  the  realty  which 
prove  unsuitable  for  the  use  intended,  and  which  for  that  reason 
are  removed.^ 

1343.  A  lien  may  be  established  for  furnaces,  ranges,  and 
fire-place  heaters  furnished  for  a  house  and  set  up  in  it,  if  they 
were  furnished  under  a  contract  as  parts  of  the  building,  and  so 
annexed  as  to  become  parts  of  the  realty.^  If  furnaces  and 
ranges  are  sold  as  personal  property  to  the  owner  of  a  building, 
and  are  set  up  in  the  building  by  him,  the  seller  can  establish  no 
lien  for  them.^    But  it  is  only  necessary  that  the  furnace  should 

^  Edwards  v.  DerricksoD,  28  N.  J.  L.  «  Phelps  &   Biglow  Windmill  Co.  v. 

39.  Shay,  32  Neb.  19,  48  N.  W.  Rep.  896; 

*  Harris  v.  Schnltz,  64  Iowa,  539, 21  N.  Phelps,  &c.  Windmill  Co.  v.  Baker  (Kans.), 
W.  Rep.  22 ;  Qnimbj  v,  Sloao,  2  £.  D.  30  Pac.  Rep.  472. 

Smith,  594.     Contra,  Drew  v.  Mason,  81        ^  Harlan  v.  Rand,  27  Pa.  St.  511 ;  Kit- 
111.498,25  Am.  Rep.  288.  son  v.  Crump,  1  W.  N.  C.  164,  9  Phila. 

*  Keating  Implement  &  Machine  Co.  v,    41. 

Marshall  Electric  Light  &  Power  Co.  74  >  United  States  Nat.  Bank  v,  Bonacam 

Tex.  605,  12  8.  W.  Rep.  489;  Forbes  v.  (Neb.),  51  N.  W.  Rep.  233;  Schwaria  v. 

Willamette  Falls  Electric  Co.  19  Oreg.  61,  Allen,  7  N.  Y.  Snpp.  5  ;  Schaper  v,  Bibb, 

23  Pac.  Rep.  670.  71  Md.  145, 17  Atl.  Rep.  935;  Weber  ». 

*  Badger  Lamber  Co.  v.  Marion  Water  Weatberbj,  84  Md.  656. 

Sopplj  Co.  (Kans.)«  29  Pac.  Rep.  476 ;  on        *  Turner  v.  Wentworth,  119  Mass.  459 ; 

rehearing,  30  Pac  Rep.  117.  Kent  v.  Brown,  59  N.  H.  236;   Ooodin 

*  GoM  V.  Helbing,  77  Cal.  190, 19  Paa  v.  EUeardsville  Hall  Asso.  5  Mo.  App. 
Bep.  277.  289. 
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be  attached  in  such  a  way  as  to  show  that  it  was  intended  to  be 
used  permanently  as  a  part  of  the  house.  Therefore  a  lien  may 
be  established  for  a  portable  furnace  set  in  a  pit  prepared  for 
it  in  the  cellar  of  a  house  for  the  purpose  «f  warming  the  house, 
although  it  is  not  otherwise  attached  to  the  realty,  and  is  held  in 
place  simply  by  its  own  weight  A  lien  may  also  be  established 
for  the  smoke-pipe  leading  from  the  furnace  to  the  chimney.^ 

A  stove  with  its  funnel  cannot  be  considered  as  materials  for 
the  repair  or  construction  of  a  building.  They  are  not  so  applied 
as  to  constitute  a  part  of  the  building.^ 

In  a  building  intended  to  be  used  as  a  hotel,  everything  of  a 
permanent  character  attached  to  it,  and  reasonably  necessary  for 
the  purpose  of  its  use  as  a  hotel,  is  a  fixture  for  which  a  lien 
attaches.  Thus,  the  heating,  laundry,  and  cooking  apparatus, 
including  a  large  soup  kettle,  furnished  as  a  part  of  the  building 
in  its  original  construction  or  subsequent  repair,  and  necessary 
for  its  use  as  a  hotel,  is  a  fixture  for  which  a  mechanic's  lien 
attaches.^ 

1344.  A  drain-pipe  extending  trom  the  cellar  of  a  city 
house  through  the  cellar  wall,  yard,  and  street  into  a  sewer, 
and  included  in  the  contract  for  building  the  house,  which  is 
fitted  for  the  use  of  the  city  water,  is  a  part  of  the  house,  and  a 
lien  may  be  maintained  for  the  laying  of  the  drain ;  and  it  is 
immaterial  that  the  fee  of  the  street  is  not  in  the  owner  of  the 
house.  The  house  would  be  incomplete  and  unfinished  without 
the  drain-pipe,  and  this  would  pass  by  a  deed  of  the  house  as  a 

1  Stockwell  V.  Campbell,  S9  Conn.  362,  ness,  and  it  is  proper  that  both  legisUtire 

12  Am.  Rep.  393 ;  Goodin  v.  EUeardsville  and  judicial  decision  shonld  keep  abresst 

Hall  Asao.  5  Mo.  App.  289.    See,  how-  of  the  times.    A  bailding  with  only  walls 

ever,  Baldwin  v.  Merrick,  1  Mo.  App.  281,  and  a  roof  is  neither  a  hotel  nor  a  fa^ 

which  relates  to  a  new  fa  mace  sold  to  re-  torj.    It  is  a  bnilding,   nothing  more, 

place  an  old  one.  When  a  man  constracts  a  bailding  for  t 

3  Lambard  v.  Pike,  33  Me.  141, 144.  hotel,  everything  of  a  permanent  chanc* 

*  Dimmick  v.  Cook,  115  Fa.  St.  573,  ter  which  will  pass  as  a  part  of  tbefree- 

580.    "  This  was  a  large  hotel,  capable  of  hold,  and  which  is  reasonably  necessary  to 

accommodating  two  hundred  guests.    For  equip  it  for  the  purpose  for  which  it  is 

such  a  building,  permanent  apparatus  for  erected,  is  a  part  of  such  bnildiog,  sjid 

heating,  washing,  and  cooking  are  as  es-  therefore  cornea  within  the  act  of  1836." 

sential  as  are  engines  and  boilersin  a  mill.  This  dedsion  was  under  the  statute  which 

It  is  true  you  can  eat,  wash,  and  cook  gave  a  lien  for  the  construction  of  a  balld- 

without  them.     So  you  can  grind  flour  ing,  and  not  for  the  alteration  or  repair 

and  saw  lumber  by  hand,  but  the  world  of  it,  which  are  included  in  the  present 

has  outgrown  such  a  mode  of  doing  bnsi-  statute. 
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part  of  it.^  And  bo  where  a  corporation,  organized  to  manufac- 
tjire  and  furnish  Tapor  for  cold  storage,  employed  a  person  to  fur- 
nish and  erect  machinery  on  its  own  land,  and  also  to  furnish  and 
lay  pipes  through  the  streets  to  convey  the  cold  vapor  to  its  cus- 
tomers, it  was  held  that,  as  the  pipes  are  essential  to  the  busi- 
ness of  the  corporation,  and  are  an  integral  part  of  its  plant,  the 
person  furnishing  them  is  entitled  to  a  lien  on  its  land  for  the 
value  of  the  material  and  labor  furnished  in  laying  the  pipes,  as 
well  as  in  erecting  the  n^achinery  on  the  land  itself.^ 

But  a  different  view  was  sustained  in  a  recent  case  in  Alabama, 
in  which  it  was  held  that  there  is  no  lien  on  the  owner^s  land  for 
work  done  or  materials  furnished  for  improvements  on  other  land 
in  which  the  owner  has  an  easement  only.  Thus,  a  water  com- 
pany, having  buildings  and  machinery  for  a  pumping  station  on  a 
lot  of  land,  obtained  piping  to  connect  these  works  with  its  stand- 
pipe  or  reservoir  half  a  mile  distant.  Except  for  the  distance  of 
twenty-five  feet  within  such  lot,  the  piping  was  laid  on  laud  in 
which  the  company  had  only  an  easement.  In  a  suit  to  enforce  a 
lien  on  the  company's  land  and  buildings  for  such  piping,  it  was 
held  that  it  could  be  enforced  only  for  the  piping  within  the  lot.^ 

A  lien  may  attach  for  the  price  of  a  cistern  and  pipes  for  fur- 
nishing a  supply  of  water  to  a  house.* 

But  a  town,  city,  or  borough  cannot  have  a  lien,  in  the  nature 
of  a  mechanic's  lien,  to  enforce  the  payment  of  municipal  charges 
against  the  owners  of  adjoining  lots,  for  the  construction  of  sew- 
ers, drains,  or  culverts,  unless  authorized  by  statute.* 

1345.  A  lien  arises  for  making  and  fitting  mirror  frames 
into  the  walls  of  a  building  during  the  process  of  building,  if 
they  are  permanently  attached  to  the  building  so  as  to  form  a 
part  of  the  structure.®    But  mirror  frames  which  are  not  set  into 

^  Beattj  o.  Parker,  141  Maas.  523,  6  N.  399;  Philadelphia  v.  Greble,  38  Pa.  St. 

E.  Rep.  754.  See,  aliio,  Badger  Lamber  Co.  339. 

».  Marion  Water  Supply  Co.  (Kans.),  29  «  Ward  v.  Kilpatrick,  85  N.  Y.413,419, 

Pac.  Rep.  476,  approring  and  commenting  39  Am.  Rep.  674.    "  The  mirror  frames  in 

upon  this  and  other  similar  cases.  the  present  case  were  actuallj  annexed  to 

*  Steger  v.  Arctic  Refrigerating  Co.  89  the  realty.  They  were  so  annexed  during 
Teno.  453,  14  S.  W.  Rep.  1087.  the  process  of  building,  and  as  part  of  that 

*  Eufaula  Water  Co.  v,  Addyston  Pipe  process.  They  were  not  brought  as  fur- 
&  Steel  Co.  89  Ala.  552,  8  So.  Rep.  25.  niture  into  the  completed  house,  but  them- 

*  Kent  V,  Brown,  59  N.  H.  236.  selves  formed   part  of   such  completion. 

*  Manch  Chunk  v.  Shortz,  61  Pa.  St.  Those  in  the  hall  filled  up  and  occupied  a 

gap  left  in  the  wainscoting.    They  were 
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the  walls,  but  are  put  up  after  the  house  has  been  built,  and  are 
capable  of  being  easily  detached  without  injuring  the  walls,  are 
as  much  furniture  as  pictures  hung  in  the  usual  way,  and  no  lien 
can  arise  for  furnishing  them.^ 

Papering  or  decorating  a  house  with  paper  decorations  is  a 
proper  subject-matter  of  a  mechanic's  lien.' 

1346.  Bepairs  in  refitting  a  theatre.  —  A  lien  arises  in  fayor 
of  persons  who,  in  repairing  and  refitting  a  theatre,  furnish  and 
put  up  stage  properties,  paint  scenery,  provide  chairs  which  are 
fastened  to  the  floor,  and  also  balusters  and  railings  in  front  of 
the  boxes,  rollers  and  pulleys  for  shifting  scenery,  and  other  things 
necessary  to  the  use  of  the  building  as  a  theatre.^ 

1347.  Materials  furnished  for  upholstering  a  hall  are  not 
within  the  terms  of  a  statute  giving  a  lien  for  work  done  or  ma- 
terials furnished  in  the  erection,  alteration,  or  repair  of  bnild- 

an  essential  part  of  the   inner  sntface  fixtures,  like  other  trade  fixtures,  are,  as 

to  the  hall,  and  of  a  material  and  con.  between  landlord  and  tenant,  remoTable 

straction  to  correspond  with  and  properly  bj  the  tenant;  bat,  as  between  the  owner 

form  a  part  of  snch  inner  surface.  Those  and  the  mechanic,  are  subject  to  the  me- 

in  the  parlor  fitted  into  a  gap  purposely  chanic's  lien  law.    The  question  whether 

left  in  the  baseboard.    Both  those  in  the  a  thing  is  a  fixture  or  not,  as  betweea 

ball  and  those  in  the  parlor  were  fastened  owner  and  mechanic,  depends  little  upon 

to  the  walls  with  hooks  and  screws.   They  the  mode  of  annexation.    Its  fitness  for 

could    be    removed,  but    their    removal  the  particular  place  where  it  is  annexed, 

would  leave  unfinished  walls,  and  require  its  being  connected  with  the  general  bosi- 

work  upon  the  house  to  supply  and  repair  ness  conducted  there,  and  other  facts  go- 

their  absence."    Per  Finch,  J.  ing  to  show  the  intent  of  the  owner  to 

1  Ward  t;.  Eilpatrick,  85  N.  Y.  413,  39  make  one  thing  of  the  land  and  chattels 

Am.  Rep.  574.  to  carry  out  a  general  purpose,  would  have 

^  LaGrille  v.  Mallard,  90  Cal.  373,  27  more  effect  upon  the  question  than  the 

Pac.  Hep.  294.  mode  or  permanence  of  the  annexatioo. 

'  Halley  v,  Alloway,  10  Lea,  523,  af.  It  has  consequently  been  held,  as  between 
firming  Grewar  v.  Alloway,  3  Tenn.  Ch.  the  owner  and  mechanic,  that  everything 
584.  "  In  regard  to  the  balusters  and  rail-  put  into  and  forming  a  part  of  a  bnild- 
ings  of  one  of  the  claimants,  there  can  be  ing,  or  machinery  for  manufacturing  por- 
no serious  contest  that  they  constitute  im-  poses,  and  essential  to  the  roanufactorr, 
provements  and  fixtures  within  the  mean-  is  a  part  of  the  freehold  and  a  fixture; 
ing  of  the  act.  I  think  there  is  little  as  the  wheels  of  a  mill,  the  stones,  and  even 
doubt  that  the  rollers,  pulleys,  etc.,  for  the  bolting-cloth,  the  copper  kettle  of  s 
shifting  scenery  and  other  stage  proper-  brew-bouse,  and  the  like.  And  it  is  ob- 
ties,  are  '  fixtures  or  machinery  *  within  vious  that  whatever  \a  thus  liable  to  the 
the  meaning  of  the  act.  The  movable  mechanic's  lien  as  a  fixture  must  he 
machinery  and  flying-stages  of  a  theatre,  equally  treated  as  a  fixture  when  far- 
necessary  for  the  purposes  of  theatrical  nished  by  the  mechanic  or  other  person 
exhibitions,  and  which  in  this  respect,  it  nnder  the  statute."  Per  Cooper,  Chan- 
has  been  said,  must  be  considered  as  a  spe-  cellor. 
cies  of  trade,  are  'trade  fixtures.'    Such 
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ings,  which  was  declared  by  subsequent  statute  to  extend  to  work 
performed  or  materials  furnished  in  plumbing,  gas-fitting,  paper- 
hanging,  paving,  and  wharf-building.  *'*  It  would  be  apparently 
a  usurpation  of  the  functions  of  the  legislature,  looking  toward 
what  they  felt  called  upon  to  do,  to  enlarge  the  scope  of  the  act 
by  expressly  bringing  within  it  such  materials  as  plumbing,  gas- 
fitting,  paving,  wharf-building,  etc.,  to  say  that  the  things  claimed 
here  are  materials  also  of  like  nature,  or  quality  of  service."  ^ 

1348.  The  filling  in  and  grading  the  grounds  about  a  build- 
ingr  already  erected  is  not  work  connected  with  the  erection,  al- 
teration, or  repair  of  a  building  within  the  meaning  of  a  me- 
chanic's lien  law.^  There  is  no  lien,  except  by  express  provision 
of  statute,  for  materials  and  labor  furnished  for  curbing,  grading, 
and  paving  the  street  in  front  of  a  building.^  A  lien  will  not 
attach  for  work  done  on  a  public  highway,  though  the  work  be 
absolutely  necessary  to  render  of  use  the  work  done  on  the  prop- 
erty sought  to  be  charged  which  is  immediately  connected  there- 
with.* 

1349.  A  lien  may  be  properly  acquired  for  the  expense  of 
constructing  a  sidewalk  on  the  street  adjoining  a  building, 
inasmuch  as  the  sidewalk  is  an  appurtenance  to  the  building 
within  the  meaning  of  the  mechanic's  lien  act.  It  is  immaterial 
that  the  owner's  title  extends  only  to  the  side  and  not  to  the  cen- 
tre of  the  street.^  But  a  statute  which  gave  a  lien  for  work  per- 
formed towards  the  erection,  construction,  or  finishing  of  a  build- 
ing was  held  not  to  apply  to  the  flagging  of  sidewalks,  yards,  and 
areas  of  buildings  in  the  process  of  erection.®  Under  the  statute 
of  lowa,^  it  is  also  held  that  a  lien  cannot  be  enforced  for  labor 
done  or  materials  used  upon  a  sidewalk  in  front  of  the  lot  upon 
which  the  lien  is  claimed.     The  improvement  is  not  upon  the 

*  McCartncj  v.  Buck  (Del.),  11  CcDt.  «  Kenney  w.  Ap^r,  93  N.  Y.  539;  Mo- 
Rcp.  249, 12  Atl.  Rep.  717.  ran  v,  Chaae,  52  N.  Y.  346;  Webster  v. 

*  Prait  V.  Dancan,  36  Minn.  545,  32  N.  Wakeling,  2  W.  N.  C.  Ill ;  Yearsley  v, 
W.  Rep.  709.  Flanigen,  22  Pa.  St.  489. 

'  Smith    V.    Eennedjr,    89     Bl.    485 ;  ^  McDermott  v.  Palmer,  8  N.  Y.  383 ; 
Knaabe  v.  Kerchner,  39  Ind.  217.    Pro-  Smith  v.  Kennedy,  89  111.  485 ;  Enaube  v. 
Tided  for  by  statute  in  Oregon.     Hill's  Kerchner,   39  Ind.  217;   Cloud  v.  Ken- 
Code,  §  3676;  Pilz  r.  Killingsworth,  20  drick,  1  W.  N.  C.  601. 
Oreg.  432,  26  Pac.  Rep.  305.  '  See  §  1201. 

*  Kershaw  v.  Fitzpatrick,  3  Mo.  App. 
575. 
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land  sought  to  be  charged,  but  in  the  street,  and  is  for  the  benefit 
of  the  public,^ 

1350.  Fences  and  Sodding.  —  A  lien  arises  for  work  done 
atid  materials  furnished  in  building  fences  around  the  lot  of  land 
upon  which  a  house  stands.^  Also  for  terracing  and  sodding  a 
building  lot.^  Under  statutes  allowing  a  lien  for  building  fences, 
a  person  furnishing  materials  for  such  purpose,  in  order  to  obtain 
a  lien,  must  show  not  only  that  such  material  was  furnished  to  be 
used  for  that  purpose,  but  also  that  the  same  was  in  fact  so  used 
as  to  become  a  part  of  the  realty.^ 

1361.  Furnace  stack.  —  A  stack  erected  in  a  building  for  the 
use  of  the  business  carried  on  in  that  building,  and  for  running 
machinery  in  another  building  used  for  a  different  purpose,  at- 
tached thereto  and  belonging  to  the  same  owner,  may  be  re- 
garded as  a  structure  necessary  to  both  buildings  and  as  a  part 
thereof,  although  each  building  may  be  used  independently  for 
a  different  kind  of  business ;  and  a  mechanic  may  have  a  lien 
upon  both  buildings  for  the  construction  of  the  stack.^ 

VII.  Things  not  Connected  with  the  Realty  or  Improvementt 

upon  it. 

1352.  There  is  no  lien  for  lumber  furnished  to  be  used 
merely  for  the  purpose  of  erecting  scaffolding  for  the  laying 
of  brick  during  the  building  of  a  house,  though  the  lumber  be 
furnished  upon  the  credit  of  the  building.^  Such  lumber  is  not 
material  ^^  furnished  for  or  about  the  erection  or  construction  of 
the  same."  '^  It  is  not  used,  nor  intended  to  be  used,  in  the  con- 
struction of  the  building,  and  is  not  within  the  letter  or  spirit  of 
the  statute.  '^  When  lumber  or  other  materials,  suitable  in  kiod 
and  quality  for  a  particular  building,  is  furnished  to  the  con- 
tractor on  its  credit,  the  material-man  is  not  bound  to  see  that 

^  Coenen  v.  SUiub,  74  Iowa,  32,  36  N.        In  Miifonii,  fences  and  walks  are  oon- 

W.  Rep.  877.  sidered  erections  and  improTcmenta  for 

^  Donaldson  v.  Wood,  22  Wend.  395,  which  a  lien  is  giren.    Heniy  v.  Plitt,  84 

400;  Gaule  v.  Biljeau,  25  Pa.  St.  522;  Mo.  237. 

First  Nat.  Bank  v.  Redman,  57  Me.  405 ;  «  Pickett  v.  GoUncr,  7  N.  Y.  Snpp.  196. 
Bank  of  Charleston  v.  Curtiss,  IS  Conn.        *  Hill  v  Bowerf,  45  Kans.  592,  26  Pac 

342,  46  Am.  Dec.  325.  Rep.  13. 

Snch  a  lien  is  given  by  statute  in  Wis-        '  Bodlejr  t;.  Denmead,  1  W.  Va.  249. 
consin :  §  1232.  *  Oppenheimer  v.  Morrdl,  118  Pa.  St 

Kansaf :  §  1202.  189,  12  Atl.  Rep.  307. 

niinoia  :  Canisius  v.  Merrill,  65  111.  67.         "^  Statnte    of  Pennijlvania,  Jane  16, 

866  1836. 
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it  is  actually  used  in  tbe  structure.     He  is  entitled  to  his  lien 

whether  the  material  is  so  used  or  not^  because  the  contractor,  in 

* 

providing  suitable  material  for  the  building,  is  quaii  agent  of  the 
owner  ;  but  when,  as  in  this  case,  he  knows  the  material  is  to  be 
used  merely  for  the  purpose  of  erecting  temporary  scaffolding  to 
facilitate  the  work  of  the  contractors,  and  it  is  in  fact  so  used,  he 
has  no  right  to  a  lien,  notwithstanding  he  may  have  furnished  it 
on  the  credit  of  the  building.  Such  a  claim  is  no  more  within 
tbe  purview  of  the  statute  than  would  be  one  for  pick-handles 
famished  to  facilitate  the  work  of  excavating  a  foundation  for 
the  building.^ 

1363.  Ordinarily  a  lien  does  not  arise  for  labor  in  pulling 
down  a  building.^  A  lien  is  given  upon  the  ground  that  the 
work  has  been  a  benefit  to  the  realty  and  has  enhanced  its 
value ;  and  this  does  not  result  from  the  tearing  down  of  a  build- 
ing. The  lien  attaches  to  the  improvements  made  upon  the 
land,  and  to  the  land  upon  which  the  improvements  are  placed ; 
but  it  does  not  attach  to  the  land  alone  without  the  improve- 
ments. The  improvements  are  regarded  as  the  primary  objects 
of  the  lien,  and  the  land  as  secondary,  when  this  belongs  to  the 
owner,  the  land  being  added  apparently  for  the  purpose  of  mak- 
ing the  lien  valuable  and  available.  Therefore,  while  a  lien  is 
sometimes  given  upon  the  improvements  alone,  it  never  attaches 
to  the  land  alone  when  no  improvements  are  made  upon  it.^ 

1364.  A  lien  may  attach  for  the  labor  of  pulling  down  an 
old  building  in  case  the  contract  for  the  new  building  provides 
that  the  materials  of  the  old  building,  so  far  as  they  may  be  suit- 
able, shall  be  used  in  the  construction  of  the  new  one.  In  such 
case  the  pulling  down  of  the  old  building  becomes  an  essential 
part  of  the  erection  of  the  new  one.^  But  where  a  builder  was 
employed  to  make  repairs  upon  an  old  house,  and,  after  some 
work  had  been  done  upon  it,  it  was  decided  to  pull  down  the  old 
house  and  build  a  new  one  on  the  same  site,  it  was  held  that 
there  could  be  no  lien  on  the  new  house  for  work  done  on  the 

^  Oppenbeimer  v,  MorreU,  118  So.  St.  «  Whitford  v.  Newell,  2  Allen,  424.    So 

189, 12  Atl.  Bep.  307,  per  Sterrett,  J.  if  the  palling  down  is  for  the  parpoee  of 

^  Holzhour  9.  Meer,  59  Mo.  434.    Qnes-  rebnilding.     In  re  Olympic  Theatre,  2 

^otm  raised  bat  not  decided  in  McCristal  t;«  Browne,  275 ;  In  re  Burling's  Est.  1  Ash. 

Cochran,  147  Pa.  St.  225, 23  Aa  Rep.  444.  377 ;  Driesback  v,  Keller,  2  Pa.  St.  77 ; 

*  Hohhonr  9.  Meer,  59  Mo.  434.  Hershej  v.  Shenk,  58  Pa.  St.  382. 
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old  one.^  Bat  window-frames  and  other  materials  fumislied  for 
the  old  house  and  not  used  in  ib,  but  afterwards  ased  in  the  new, 
may  be  embraced  in  a  lien  on  the  new  house.^ 

1356.  There  can  be  no  lien  for  labor  performed  in  the 
removal  of  a  bTiilding,  under  a  statute  which  gives  a  lien  for 
labor  performed  in  the  erection,  alteration,  or  repair  of  a  build- 
ing.^ The  removal  of  a  building  from  one  place  to  another, 
whether  upon  the  same  lot  of  land,  or  from  one  lot  to  another, 
is  not  an  erection,  alteration,  or  repair  of  the  building.  "  Tbe 
moving  a  building  is  quite  as  technical  and  well  understood  a 
phrase  as  the  erection  of  a  building,  or  altering  a  building,  or 
repairing  a  building;  and  in  the  ordinary  use  of  language,  no 
person  would  understand  that  either  the  erection,  alteration,  or 
repair  of  a  building  involved  its  removal  from  one  place  to 
another.  If  by  implication  the  removal  of  a  building  is  to  be 
deemed  an  erection,  alteration,  or  repair,  the  pulling  down  a 
building  must  also  be  included,  and  the  work  which  would 
create  a  lien  would  be  determined  by  judicial  and  not  by  legis- 
lative authority."  * 

1356.  No  lien  exists  for  labor  performed  in  hauling  lum- 
ber and  sand  to  the  premises  upon  which  the  lien  is  sought  to 
be  enforced,  although  the  lumber  and  sand  are  intended  to  be 
used  in  the  construction  of  a  building  upon  the  premises,  and  are 
actually  used  for  this  purpose.^  The  labor  of  the  teamster  is 
too  remote  to  come  within  the  terms  of  the  statute.  *'  It  is  dif- 
ficult to  distinguish  the  claim  of  the  petitoner  for  a  lien  from 
that  of  the  railroad  for  transporting  the  lumber,  or  from  that  of 
the  teamster  who  carted  it  to  the  railroad,  or  from  the  claim  of 
the  woodcutter  who  felled  Ijjie  trees,  provided  they  stood  in  other 
respects  towards  the  respondent  as  does  this  petitioner."^ 

1  Nichols  V,  Culver,  51  Conn.  177.  *  Per  Lord,  J.,  in  Trask  v,  Searle,  121 

3  Nichols  V.  Culver,  51  Conn.  177.  Mass.  229. 

B  Trask  v.  Searle,  121  Mass.  229;  Ste-  ^  Webster  v.  Beal  Estate  ImproTement 

phens  V.  Holmes,  64  111.  336.  Co.  140  Mass.  526, 6  N.  E.  Rep.  71. 

In  several  States  it  is  expressly  given  In  Hew  Hampshire,  lambermen  hare  a 

for  labor  in  ^*  removing  "  a  building :  —  lien  on  lumber  cat  and  hanled.    §  715. 

Indiana :  §  1200.  *  Webster  v.  Real  Estate  Improvemect 

Nebraska :  §  1218.  Co.  140  Mass.  526,  6  N.  £.  Rep.  71,  per 

Ohio :  §  1220.  Qardner,  J. 

Vermont :  §  1228.  In  Pennsylyaaia  and  Galifonia,  how- 
Wisconsin  :  §  1282.  ever,  it  is  held  that  work  done  in  faanlin; 

materials  to  the  place  of  bailding  is  work 
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A  lien  for  labor  performed  or  materials  furnished  in  develop- 
ing or  improving  a  mine  does  not  include  labor  done  in  hauling 
ores  from  a  mine  to  a  quartz  mill.^  But  the  hoisting  of  stone  or 
other  materials  with  a  derrick  is  obviously  work  done  in  the  con- 
struction of  a  building.^ 

A  charge  for  the  transportation  of  machinery  to  be  repaired  is 
properly  a  part  of  the  account  for  repairing,  and  is  secured  by 
the  statutory  mechanic's  lien.^ 

1357.  Servioes  rendered  in  oooking  for  men  employed  in 
constructinfir  a  building  or  other  improvement  are  not  within  a 
statute  giving  a  lien  for  services  rendered  in  the  construction  of  it, 
though  the  cooking  be  done  on  the  ground  as  the  work  goes  on.^ 
But  a  contractor  or  sub-contractor  who  furnishes  labor  for  which 
he  is  entitled  to  a  lien  may  properly  include  in  the  price  of  the 
labor  the  amount  he  has  paid  for  the  board  of  the  men  em- 
ployed, if  he  is  bound  to  pay  the  board  of  the  men  as  a  part  of 
their  wages.^ 

1368.  A  mechanic's  lien  cannot  attach  for  a  claim  arising 
fTom  a  breach  of  contract.  Thus,  where  an  exchange  of  land 
was  made,  and  there  was  a  difference  in  estimated  values,  and  » 
one  party  agreed  to  pay  this  difference  in  work  and  materials  to 
be  furnished  for  a  house  for  the  other  party,  while  the  latter 
undertook  to  satisfy  a  mortgage  upon  the  property  of  the  former, 
and  the  former  supplied  the  work  and  materials  as  agreed,  but 
the  latter  failed  to  satisfy  the  mortgage,  it  was  held  that  the 
former  could  not  claim  a  lien  upon  the  building  for  which  he  fur- 
nished work  and  material,  because  the  indebtedness  of  the  other 

done  for  or  about  the  erection    of  the  dealer  who  furnished  them  forage  whilst 

bnildiog  within  the  terms  of  the  statute,  employed  on  the  work,  or  a  wagon-maker 

and  subjects  the  building  to  a  Hen.    Hill  who  repaired  the  carts  of  the  contractor, 

r.  Newman,  38  Pa.  St.  151,  80  Am.  Dec.  would  be  entitled  to  alien  on  the  baildiog. 

473;   West  Coast  Lumber  Co.  v.   New-  And  if  every  one  who  contributed  indi- 

kirk,  80  Cal.  275,  22  Pac.  Rep.  231.  rectly  and  remotely  to  the  work  is  entitled 

^  Barnard  v,  McKenzie,  4  Colo.  251.  to  a  lien,  no  reason  is  perceived  why  a 

Contra,  In  re  Hope  Mining  Co.  1  Sawyer,  surgeon  called  to  set  a  broken  limb  of  one 

710.  of  the  laborers,  whereby  he  will  be  enabled 

>  Tizzard  v,  Hughes,  3  Phila.  261.  at  an  early  day  to  reaame  work  on  the 

>  McKeen  V.  Haseltine,  46  Minn.  426,  building,  might  not  assert  a  lien ;  but  ser- 
49  N.  W.  Rep.  195.  Vices  of  this  character  not  performed  on 

*  McCormick  u.  Los  Angelea  W.  Co.  40  the  building  are  not  within  the  province 

Cal.  185.    *'0n  the  same  theory,  a  black-  of  the  statute."  Per  Crockett,  J. 
smith  who  shod  the  horses,  or  a  grain        ^  Lybrandt  t;.  Eberly,  36  Pa.  St.  347. 
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party  was  not  for  the  work  and  materials,  but  for  failure  to  per- 
form the  contract  by  satisfying  the  mortgage.^ 

1359.  A  loan  of  money  is  not  protected  by  a  mechanic's 
lien,  though  the  loan  be  made  for  the  purchase  of  material  or  the 
payment  for  labor  in  the  construction  of  a  house,  or  be  otherwise 
paid  out  for  the  use  of  the  debtor.^ 

1360.  A  surety  or  guarantor  has  no  right  to  a  mechanic's 
lien  for  materials  furnished  by  a  third  person  to  the  principal 
debtor,  and  used  by  him  in  erecting  a  house,  though  the  surety 
or  guarantor  has,  upon  the  default  of  the  debtor,  paid  for  such 
materials.^ 

VIII.  Artisans  and  Mechanics  Entitled  to  Liens. 

1361.  All  cleisses  of  artisans  and  meohanics  whose  labor 
contributes  to  the  construction  of  a  building  are  equally  entitled 
to  liens.  Those  who  adorn  the  walls  of  a  house,  equally  with 
those  who  erect  the  walls,  are  entitled  to  the  protection  of  a  stat- 
ute which  in  general  terms  gives  a  lien  for  all  labor  and  materials 
employed  in  the  construction  of  buildings  or  other  improyements. 
Among  those  classes  whose  connection  with  a  building  is  the  least 
obvious,  and  whose  right  to  a  lien  has  been  adjudged  by  the 
courts,  may  be  enumerated  painters,^  paper-hangers,^  glaziers,^  and 
plasterers.^ 

1362.  The  land-owner  cannot  himself  acquire  a  lien  upon 
his  own  property  to  the  prejudice  of  the  rights  of  third  persons.^ 
Nor  can  one  acting  as  the  owner's  agent  or  general  overseer.* 

1363.  A  general  manager  of  a  corporation  in  all  its  business, 
at  the  place  where  it  is  carried  on,  is  not  a  laborer  entitled  to  the 

^  Brown  V.  Rodocker,  65  Iowa,  55,  21  hangers,  it  was  held  that  they  had  oo  lien. 

N.  W.  liq).  160.  Freeman  v,  Gilpin,  1  Phila.  23. 

^  Gaylord  v,  Loughridge,  50  Tex.  573 ;  ^  France  t\  Woolston,  4  Hoast  557. 

Godeffroj  v.  Caldwell,  2  Cal.  489,  56  Am.  **  The  building  woald  not  have  been 

Dec.  360;  Stubbs  v.  Clarinda,  C.  8.  &  S.  habitable  without   the  glazing,  nor  the 

W.  Ry.  Co.  65  Iowa,  513,  22  N.  W.  Rep.  wood  protected  from  decaj  without  the 

654.  painting."    Per  Comegys,  C.  J.,  in  Mc- 

8  Ruggles  r.  Blank,  15  Bradw.  436.  Cartney  v.  Buck  (Del.),  1 1  Cent  Bep.  249, 

4  Martine  v.  Nelson,  51  III.  422 ;  France  12  Atl.  Rep.  717. 

r.  Woolston,  4  Houst.  557.  ^  Parker  v.  Bell,  7  Gray,  429. 

^  Freeman  v.  Gilpin,  I  Phila.  23,4  Clark,  ^  Babb  v.  Reed,  5  Rawle,  151,  28  Am. 

41 1 ;  M'Ciea  v.  Campion,  5  Phila.  9.    But  Dec  650 ;  Stevenson  v.  Stonehill,  5  Whvt 

under  a  statute    which  enumerated  the  301. 

mechanics  and  artisans  who  were  entitled  *  Eerby  r.  Daly,  45  N.  T.  84 ;  Whitaker 

to  liens,  and  omitted  to  mention  paper-  v.  Smith,  81  N.  C.  340,  31  Am.  Repi  503. 
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benefit  of  the  proyisions  of  a  mechanic's  lien  law.^  Such  a  man- 
ager stands  very  much  in  the  position  of  an  owner  directing  and 
managing  his  own  business.  He  is  the  representative  of  the  cor- 
poration, and  to  the  laborers  under  him  he  is  practically  the  cor- 
poration itself.  Such  owners  do  not  come  within  the  spirit  of  the 
mechanic's  lien  acts. 

1364.  The  services  of  a  book-keeper  of  a  corporation,  who 
also  disburses  its  funds,  are  not  such  services  as  the  lien  laws  pro- 
vide for.  They  are  neither  directly  nor  remotely  connected  with 
the  labor  which  is  incorporated  into  a  building  or  other  improve- 
ment ;  nor  are  they  incident  to  labor  in  mines.^ 

1366.  There  is  no  lien  for  superintending  the  construction 
of  a  building.'  A  principal  contractor  can  have  no  lien  for  ser- 
vices rendered  in  superintending  his  own  workmen ;  ^  and  a  sub- 
contractor has  no  greater  right.^  An  architect  who  superintends 
the  erection  of  a  house  has  no  lien  for  such  services.^ 

A  consulting  engineer  is  not  within  the  provisions  of  a  lien 
law  giving  a  lien  to  a  laborer  or  operative.^  Neither  is  a  civil 
engineer  employed  upon  a  railroad  in  the  construction  of  the 
road.® 

1366.  The  superintendent  of  a  mine,  who  in  the  perform- 
ance of  his  duties  does  some  manual  labor,  is  a  laborer  entitled 
to  the  benefit  of  the  provisions  of  a  mechanic's  lien  act  under  a 
statute  giving  a  lien  to  miners  for  labor  performed.^ 

The  overseer  of  a  body  of  miners  must  necessarily  use  some 
physical  exertion,  as  well  as  some  skill  and  knowledge,  in  the  per- 
formance of  his  duties ;  and  it  may  sometimes  be  necessary  for 

1  Smallhoase  r.  Kentucky,  &c.  M.  Co.  «  Mining  Co.  r.  Callins,  104  U.  S.  176; 
2  Mod.  443.  Palmer  o.  Uncas  M.  Co.  70  Cal.  614,  11 

2  Bara  Atis  6.  &  S.  M.  Co.  v.  Bonscher,  Pac.  Rep.  666 ;  Cullins  v.  Flagstaff  Silver 
9  Colo.  385,  12  Pac.  Rep.  433.  And  see  M.  Co.  2  Utah,  219;  Willamette  Falls, 
Edgar  v.  Salisbury,  17  Mo.  271.  &c.  Co.  v.  Remick,  I  Oreg.  169;  Capron 

*  Murphy  v.  Murphy,  22  Mo.  App.  18 ;  v.  Strout,  11  Nev.  304 ;  Rara  Avis  Q.  &  S. 
Nelson  t.  Withrow,  14  Mo.  App.  270;  M.  Co.  v.  Bouscher,  9  Colo.  383,  12  Pac 
£dgar  r.  Salisbury,  17  Mo.  271 ;  Jones  v.  Rep.  433.  And  see  Whitaker  v.  Smith, 
Shawhan,  4  W.  &  S.  257.  81  N.  C.  340,  31  Am.  Rep.  503. 

*  Blakey  v.  Blakey,  27  Mo.  39.  Colorado :    Surreyors,  civil  and  mining 
^  Kelson  v.  Withrow,  14  Mo.  App.  270.    engineers,  doing  any  work  of  surveying  or 

*  Stryker  v.  Cassidy,  10  Hun,  18,  76  platting  of  any  mines,  mining  claims,  lodes, 
N.  Y.  50,  52, 32  Am.  Rep.  262.  or   mineral    deposits,  have   a  like   lien. 

^  Ericsson  V.  Brown,  38  Barb.  390.  G.  S.  1883,  §  2138. 

^  Pennsylvania  &  Del.  R.  R.  Co.  v  Leuf- 
fer,  S4  Pa.  St  16S. 
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him  to  assist  with  his  own  hands.  The  discharge  of  his  duties 
may  well  be  called  work  and  labor  within  the  terms  of  the  statute. 
His  services  are  not  of  a  professional  character,  such  as  those  of 
a  mining  engineer  or  of  an  architect ;  nor  are  they  merely  of  a 
4Supervisory  character,  like  those  of  a  general  superintendent  of 
A  railroad^  or  those  of  a  general  agent  of  a  large  mining  basiness 
who  is  employed  to  disburse  money  and  look  after  the  general 
affairs  of  the  mine.  The  fact  that  one  renders  services  as  over- 
seer of  the  work  does  not  prevent  his  having  a  lien  if  he  abo  per- 
forms work  as  a  laborer.^ 

1367.  An  arohiteot  who  simply  provides  the  plans  and 
specifloations  for  a  building  has  no  lien  for  his  labor.^  An 
architect  has  no  lien  for  keeping  books,  auditing  accounts,  and 
making  settlements  with  contractors;  nor  has  he  any  lien  for 
labor  as  a  supervising  architect  in  the  improvement  of  the 
grounds  and  accessories  about  the  building.^  But  an  arphitect 
who  is  employed  not  only  to  make  plans  and  specifications,  bat  to 
•direct  and  oversee  the  erection  of  a  building  in  accordance  there- 
with, has  a  lien  for  work  done  about  the  erection  of  a  building, 
Tvithin  the  words  of  a  statute  giving  "  a  lien  for  the  payment  of 
all  debts  contracted  for  work  done  or  materials  furnished  "  in  the 
erection  of  a  building.^  This  view  is,  however,  dissented  from  in 
some  States ;  and  it  is  said  that,  while  a  mechanic  who  acts  as 
overseer  does  not  lose  his  lien  for  manual  services  done  at  the 
same  time,  yet  an  architect  is  not  a  mechanic,  and  that  his  ser- 
vices in  drawing  plans  and  specifications,  and  giving  directions  to 
the  builder  during  the  construction  of  a  building,  are  not  in  any 
proper  sense  work  or  labor  upon  the  building.^  When  an  architect 
claims  a  lien  for  charges  and  fees,  he  must  show  that  he  has  per- 
formed work  for  which  the  statute  gives  a  lien,  and  such  work  is 
not  shown  by  naming  his  calling.^ 

1  Foerder  v.  Wesner,  56  Iowa,  157,  9  N.  Loniiiana :  Rey.  Laws  1884,  §  2877. 

W.  Rep.  100.  H«w  Mexioo :  §  1217. 

3  Price  V,  Kirk,  90  Pa.  St.  47 ;  Raeder  v.  •  Adler  v.  World's  Pastime  Ex.  Co.  I!6 

Bensburg,  6  Mo.  App.  445 ;  Anaesv.  Dyer,  111.  378,  18  N.  E.  Rep.  809.    The  litter 

41  Me.  397,  per  Appleton,  J. ;  Phillips  v.  service  is  only  the  work  of  a  lasdscape 

Wright,  5  Sandf.  342.  gardener. 

In  several  States,  arohiteoti  are  ennmer-  «  Bank  of  PennsjlTania  v.  Gria8,35  Pa. 

ated  among   the  persons   entitled  tp  a  St.  423;  Taylor  o.  Gilsdorff,  74  VI  S54; 

Uen :  —  St.  Gair  Coal  Co.  v.  Martz,  75  Pa.  St.  3M. 

Ariiona :  §  1188.  ^  Raeder  v.  Bensberg,  6  Mo.  App.  445; 

California :  1190.  Fonshee  v.  Grigsby,  12  Bash,  75, 83. 
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But  other  decisions  hold  that  a  lien  for  labor  includes  the  labor 
of  an  architect  who  superintends  the  erection  of  a  building.^ 
"The  architect  who  superintends  the  construction  of  a  building 
performs  labor  as  truly  as  the  carpenter  who  frames  it,  or  the 
mason  who  lays  the  walls,  and  labor  of  a  most  important  char- 
acter. It  is  not  any  the  less  labor,  within  the  general  meaning  of 
the  word,  that  it  is  done  by  a  person  who  is  fitted  by  special  train- 
ing and  skill  for  its  performance.  The  language  quoted  makes  no 
distinction  between  skilled  and  unskilled  labor,  or  between  mere 
manual  labor  and  the  labor  of  one  who  supervises,  directs,  and 
applies  the  labor  of  others.  The  plaintiff  is  within  the  language 
of  the  first  section,  and  his  right  to  a  lien  must  be  conceded, 
unless  it  appears  from  other  parts  of  the  act  that  it  was  not  the 
intention  of  the  legislature  to  give  a  lien  for  the  kind  of  labor  per- 
formed by  him.  Looking  at  the  whole  act,  it  is  plain  that  it  was 
not  passed  simply  for  the  protection  of  laborers,  using  that  word 
in  a  restricted  sense  as  designating  those  who  work  with  their 
hands,  and  are  dependent  upon  their  daily  toil  for  their  subsist- 
ence. Mechanics'  lien  acts  were  originally  enacted  for  the  espe- 
cial protection  of  this  class  of  persons,  but  their  scope  has  been 
greatly  extended.  Under  this  act  in  question  a  lien  may  be 
created  not  only  in  favor  of  workmen  employed  by  a  contractor, 
bat  in  favor  of  the  contractor  also.  The  lumber  dealer,  the  hard- 
ware merchant,  in  short  any  person  who  supplies  materials  for  the 
use  of  the  building,  may  acquire  a  lien  thereon  for  their  value. 
The  right  to  acquire  a  lien  is  not  confined  to  persons  who  may  be 
supposed  to  need  the  especial  protection  of  the  State.^ 

1  Hnghes  v.  Torgeraon  (Ala.),  11  So.  any  house,  etc.,  by  virtne  of  any  contract 

Bep.  209 ;  Stryker  v.  Caaiidy,  76  N.  Y.  ivith  the  owner/'  etc.    See,  also,  Mutual 

50,52, 10  Hud,  IS,  32  Am.  Rep.  262.    The  Benefit  L.  Ins.  Co.  v.  Rowand,  26  N.J. 

New  York  act  authorizes  a  lien   to  be  £q.  389;  Knight  r.  Norris,  13  Minn.  475 ; 

created  in  faror  of  "  any  person  who  shall  Mulligan  v.  Mulligan,  18  La.  Ann.  20. 

perform  any  labor,  or  fnmish  any  mate-  *  Stryker  v.  Cassidy,  76  N.  Y.  50,  52,  10 

rials,  in  building,  altering,  or  repairing  Hun,  18, 32  Am.  Rep.  262,  per  Andrews,  J. 
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I.  Land  subject  to,  1368-1372. 
n.  Bailding  alone  subject  to,  1373, 1374. 
III.  Property  exempt  on  grounds  of  pub- 
lic policy,  1375-1381. 


lY.  Homestead  estates,  1382, 1363. 
v.  Fixtures  to  the  realty,  1S84-138& 


I.  Land  Subject  to. 

1368.  In  general  the  lien  attaches  not  only  to  the  land  which 
the  building  covers,  but  to  the  lot  of  land  upon  which  it  standa, 
and  whatever  belongs  to  the  lot  and  is  necessary  to  the  enjoy- 
ment of  the  premises.^  This  is  a  question  of  fact,  not  of  law.^ 
The  lien  extends  to  appurtenances  of  the  land  or  lot,  if  these 
are  on  the  same  lot ;  ^  but  it  does  not  extend  beyond  the  ground 
necessary  for  the  proper  enjoyment  of  the  building,  according  to 
the  intention  and  design  of  the  owner  when  the  building  vm 
commenced,  if  such  intention  was  apparent  or  known  to  the  con- 
tractor.^ If  there  are  buildings  already  upon  the  lot,  the  lien  at- 
taches to  such  buildings,  as  they  are  annexed  to  the  land  and  are  a 
part  of  the  realty.  The  lien  attaches  to  the  whole  of  the  lot  as 
it  was  when  the  contract  was  made  or  the  building  commenced, 
including  the  buildings  upon  it,  and  a  conveyance  of  a  portion  of 
the  lot  afterwards  does  not  affect  the  lien.^ 

A  lien  upon  a  mine  for  the  construction  of  hoisting  and  pump- 
ing works,  and  laying  water-pipes,  extends  to  the  whole  mine, 
and  not  to  the  several  structures  merely,  since  they  form  a  part 
of  the  mine  itself.^ 

A  lien  cannot  be  enforced  against  a  part  of  a  building.    Though 

1  See  ch.  xxx.,  under  the  statutes  of  8  Tracy  ».  Rogers,  69  111.  662  ,*  Pirme- 

the  several  States,  for  provi&ions  as  to  the  lee  v.  Hambleton,  19  HI.  615. 

property  covered.  *  Pennock  r.  Hoover,  5  Rawle,  291. 

3  Edwards  v,  Derrickson,  28  N.  J.  L.  6  Collins  v.  Patch  (Mass.),  31  K.  K. 

39 ;  Crawfordsville  v.  Barr,  65  Ind.  367 ;  Rep.  295. 

Browne  p.  Smith,  2  Browne,  229  n.  •  Silverster  v.  Coe  Quartz  Mine  Co.  80 

Cal.  510,  22  Pac.  Rep.  217. 
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the  work  be  done  upon  a  single  room,  the  lien  is  upon  the  entire 
baildmg.^ 

The  lien  covers  the  tract  of  land  upon  which  the  building  is 
erected,  and  the  land  about  it  which  has  been  occupied  or  con- 
veyed as  one  parcel.  Thus  a  lien  u})on  a  mill  was  held  to  cover 
all  the  land  known  or  used  as  the  mill  property,  containing  in 
the  whole  more  than  fifty  acres.  There  were,  besides  the  mill, 
two  dwelling-houses  on  the  tract,  which  were  usually  occupied  by 
persons  employed  about  the  mill.  With  one  house  was  inclosed 
seven  or  eight  acres  of  land.  The  residue  of  the  land  was  unin- 
closed,  and  was  chiefly  open,  broken,  back  land.  For  thirty  years 
the  whole  had  been  known  and  conveyed  as  one  property.  It  was 
held  that  the  whole  tract  was  properly  included  in  the  lot  and 
cartilage  whereon  the  building  was  erected,  and  was  liable  to  the 
lien.* 

A  lien  for  erecting  farm  buildings  upon  a  farm  containing  three 
hundred  and  fifty  acres  may  be  enforced  against  the  whole  farm. 
The  question  of  the  extent  of  the  lien  is  the  same  in  principle 
whether  the  farm  be  a  large  or  a  small  one.  ^^  The  farm  is  a 
nnit;  its  component  parts  are  land  and  buildings.  In  common 
language,  we  say  that  the  buildings  are  on  the  farm  ;  that  is,  that 
they  stand  on  the  land.  It  is  not  a  strained  or  unnatural  use  of 
language  to  say  that  the  farm  is  the  land  on  which  the  buildings 
stand.  Thus  the  whole  farm  may  be  literally  within  the  terms 
of  the  statute."  « 

1369.  The  land  covered  by  a  lien  is  generally  the  whole 
lot  of  land  belonging  to  the  owner  on  which  the  building  is 
erected,  unless  the  amount  of  land  is  restricted  or  defined  by 
statute.  The  court  will  not  restrict  the  lien  to  the  buildings 
and  the  land  covered  by  them ;  and  if  they  limit  the  lien  to  a 
less  quantity  of  land  than  the  whole  lot,  they  will  embrace  in 
the  lien  also  the  land  about  the  buildings  used  with  them,  and 
necessary,  or  reasonably  convenient,  for  their  use.* 

*  Wright  V.  Cowie  (Wash.),  31  Pac.  parties  themselves  were  to  create  the  in- 
Hep.  878.  cumbrance,  they  would  not  limit  it  to  a 

^  Edwards  v.  Derrickson,  28  N.  J.  L.  barn  or  other  bnilding ;  and  we  cannot 

39.    Also  Bank  v,  Curtiss,  18  Conn.  342.  presume  that  the  legislature  intended  to 

*  Lindsay  v.  Canning,  59  Conn.  296,  subject  the  parties  to  an  inconvenience 
22  Atl.  Rep.  310,  per  Carpenter,  J.,  who  that  they  would  not  have  voluntarily  as- 
iarther  says :  "  A  lien  is  bnt  a  statutory  sumed." 

mortgage.    A  sale  or  foreclosure  is  the       *  Bank  v.  Cnrtiss,  18Conn.d42,46  Am. 
same  as  if  it  were  a  mortgage.     If  the    Dec.  325. 
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Under  a  statute  which  provides  that  the  lien  shall  coyer  the 
lot  of  land  on  which  the  building  is  situated,  the  whole  of  the 
land  on  which  a  mill  is  located  is  subject  to  a  lien  for  work  done 
in  repairing  a  boiler  in  the  mill.^ 

It  is  not  necessary  for  the  lien  claimant  to  show  that  the  quan- 
tity of  land  on  which  the  lien  is  claimed  is  within  the  statutory 
limit ;  if  the  defendant  claims  that  it  exceeds  that  limit,  he  most 
show  it,  and  it  is  then  for  the  court  to  carve  out  the  portion  to 
which  the  lien  shall  attach.^ 

1370.  The  term  '^  lot  of  land  "  in  a  city  means  the  fractional 
subdivision  of  a  block,  generally  limited  by  fixed  boundaries  on 
a  recorded  plan  or  plat.  The  lien  claim  should  generally  be 
made  against  that  lot  only  upon  which  the  building  is,  althongli 
the  adjoining  lots  belong  to  the  same  owner  and  have  no  build- 
ing upon  them.^  If  the  lots  or  tracts  of  land  are  distinct,  the 
fact  that  they  are  inclosed  by  one  fence  does  not  make  the  whole 
appurtenant  to  a  house  built  upon  one  of  them.^ 

The  lien  is  not  necessarily  confined  to  the  particular  lot  as 
surveyed  and  laid  out  upon  a  plan  or  town  plat.  "  On  the  con- 
trary, where  two  adjacent  town  lots  are  used,  without  any  actual 
division  between  them,  as  one  mill  lot,  a  part  of  the  buildings 
and  machinery  being  upon  one  and  a  part  upon  the  other,  the 
lien  extends  to  both  lots,  though  the  precise  spot  where  the  work 
was  done  may  be  within  the  limits  of  one  of  them.  And  the 
case  is  the  same  whenever  two  or  more  adjacent  lots  are  thrown 

^  Kelley  V.  Border  City  Mills,  126  Mass.  dentlj  meant  town  or  city  lots,  25  by  100, 

US.  and  so  on.    The  first  act  in  Pennsylranis, 

3  Boyd  V.  Blake,  42  Minn.  1,  43  N.  W.  in  1803,  only  included  Philadelphia,  and 

Rep.  485;    North  Star  Iron  Works   v.  only  used  the  word  ' lot ; *  the  word 'car- 

Strong,  33  Minn.  1,21  N.  W.  Rep.  740;  tilage'  only  came  in   afterwards,  when 

Smith  V.  Headley,  33  Minn.  384,  23  N.  contemplating  buildings  more  in  the  conn- 

W.  Rep.  550.  try.    And  by  the  term  '  buildings  on  lots/ 

B  Miller  v.  Hoffman,  26  Mo.  App.  199;  in  this  said  act,  was  only  eontemplsted 

Van  Lone  v.  Whittemore,  19  Bradw.  447 ;  dwelling-hoases.    But  in  the  conotry  not 

Woodburn  r.  Gifford,  66  Dl.  285  ;  Gard-  only  houses  were  wanted,  but  ont-honsei, 

ner  v.  Eberhart,  82  HI.  316  ;  Eyansville  v.  barns,  stables,  mills,  etc,  and  so  thejin 

Page,  23  Ind.  525  ;  Collins  v.  New  Albany,  time  added  the  word  '  curtilage'  to  that 

59  Ind.  396 ;  Fitzgerald  v.  Thomas,  61  Mo.  of  'lot,'  and  by  which  was  emhraced  all 

499 ;  Wilson  v.  Proctor,  28  Minn.  13,  8  N.  the  buildings  wichin  the  curtilage.*"   Cod- 

W.  Rep.  830;   Pilz  v.  Killingsworth,  20  dington  ».  Dry  Dock  Co.  31  N.J.L.477, 

Oreg.  432,  26  Pac.  Rep.  305.  484. 

"  By  the  word  *  lot '  the  legislature  evi-  «  Woodburn  v.  Gifford,  66  Bl.  S85. 
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into  one  lot,  the  ideal  lines  of   division  being  disregarded,  and 
used  for  a  common  purpose,  whatever  that  purpose  may  be."  ^ 

1371.  Lots  appurtenant  to  a  mill.  —  Where  it  was  sought 
to  enforce  a  lien  upon  a  flour  mill  and  the  lot  on  which  it  stood, 
it  was  held  that  lots  of  land  separated  from  the  mill  lot  by  a 
street  thirty  feet  wide  were  not  appurtenant  to  it  merely  because 
a  corn-crib  had  been  built  on  them  for  storing  com  that  was  to 
be  ground  in  the  mill,  or  because  a  shed  was  located  on  them  for 
the  use  of  the  horses  and  wagons  of  the  mill,^  or  because  steam 
for  the  building  erected  is  furnished  from  other  buildings  situate 
upon  the  lots  across  the  street.^ 

1372.  How  much  land  is  necessary  for  the  convenient  use 
and  occupation  of  a  building,  and  subject  to  a  lien  for  work 
or  materials  used  in  the  building,  is  properly  a  question  for  a 
jury,^  and  oral  evidence  is  admissible  to  determine  it.  Testi- 
mony showing  that  the  land  and  building  had  been  leased  to- 
gether and  sold  together  tends  to  show  that  the  land  and  build- 
ing had  been  treated  as  a  unit  and  used  for  a  common  purpose ; 
and  in  the  absence  of  other  testimony  the  court  may  properly 
infer  that  the  land  so  used  and  treated  was  reasonably  convenient 
for  the  use  and  occupation  of  the  building.^  Where  one  claims  a 
lien  on  more  land  for  its  convenient  use  than  that  occupied  by 
the  building,  appropriate  allegations  to  support  the  claim  must 
be  made  in  the  complaint.^ 

In  the  absence  of  any  statute  limiting  the  lien  to  a  definite 
quantity  of  land,  a  lien  for  labor  done  or  materials  furnished  for 
one  of  several  buildings  upon  a  large  tract  of  land  should  be 
confined  to  the  particular  building  for  which  the  work  and  ma- 
terials were  furnished,  and  the  lot  of  land  properly  appurtenant 
thereto.^ 

Where  an  action  was  brought  to  enforce  a  lien  upon  a  build- 
ing and  fair   grounds   in   a  city,  upon  which   there  were  many 

>  Chotean  r.  Thompson,  2  Ohio  St.  114,  «  Willamette  Steam  Mills  Co.  v.  Kre- 
124,  per  TbarmaD,  J.  mer,  94  Cal.  205,  29  Pac.  Rep.  633. 

>  Paddock  v.  Stout,  121  HI.  571,13  N.  £.  7  Girard  Storage  Co.  v.  Southwark  Co. 
Rep.  182 ;  Stout  v.  Sower,  22  III.  App.  65.  105  Pa.  St.  248 ;  Woodbarn  v.  Gifford,  66 

*  McDonald  v.  Minneapolis  Lumber  Co.  HI.  285. 

28  Minn.  262,  9  N.  W.  Bep.  765.  In  case  of  an  extension  of  a  building, 

^  Keppel  V.  Jackson,  3  W.  &  S.  320.  or  addition  to  it,  it  has  been  held  that  the 

^  Gould  p.  Wise,  18  Key.  253,  8  Pac.  lien  extends  to  the  whole  building.    Nel- 

Hep.  30 ;  Pairo  p.  Bethell,  75  Va.  825.  son  v,  Campbell,  28  Pa.  St.  156. 
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§  1373.]         MECHAKICS'  LIENS:   PBOPEBTT  SUBJECT  TO. 

other  buildings,  and  the  area  of  which  was  one  hundred  and  fifty 
acres,  it  was  proper  to  direct  that  the  lien  should  attach  to  the 
building  and  to  the  ground  upon  which  the  building  stood,  this 
being  the  grand  stand,  a  structure  easily  distinguishable  from  all 
others  on  the  tract.  The  land  against  which  the  lien  was  estab- 
lished in  such  case  was  that  covered  by  the  building,  and  no 
more ;  and  the  description  of  it  as  the  land  covered  by  such  build- 
ing was  sufficiently  definite;  for  any  person  familiar  with  the 
premises  could  go  upon  the  land  and  locate  the  boundaries  of  it, 
even  if  the  building  were  burned  or  torn  down.^ 

II.  Building  alone  Subject  to. 

1373.  In  several  States  the  meohanic  is  given  a  lien  npon 
the  building  separate  from  the  land  in  preference  to  all  prior 
liens  upon  the  land,  and  provision  is  made  for  enforcing  the  lien 
by  a  sale  and  removal  of  the  building  or  other  erection.^  A 
statute  to  this  effect  abrogates  in  favor  of  the  lien  the  common 
law  rule  that  things  attached  to  the  realty  become  a  part  of  the 
realty,  and  that  they  cannot  be  afterwards  severed  without  con- 
sent of  the  prior  mortgagees  of  the  land.  A  lien  is  given,  not  on 
the  materials  as  such,  but  on  the  buildings  or  improvements  in 
the  construction  of  which  the  materials  are  used.  The  operation 
of  the  statute,  in  case  there  is  a  prior  mortgage  of  the  land,  is  to 
dissever  the  improvements  from  the  realty  by  giving  a  superior 
lien  on  such  improvements,  and  conferring  on  the  purchaser  the 
right  to  remove  them.^ 

Unless  the  statute  contemplates  a  severance  of  the  building 
from  the  land,  and  a  sale  of  it  separate  from  the  interest  of  the 
owner  in  the  land,  no  lien  can  attach  to  a  building  erected  upon 
the  land  of  an  owner  who  has  never  consented  to  or  authorized 
the  work  thereon.  The  interest  of  the  builder  for  whom  the 
work  is  done  in  such  case  is  only  a  chattel  interest.     He  has  no 

1  Holland  v,  McCarty,  24  Mo.  App.  82.  Kaine :  §  1806. 

3  In  the  following  StatM  the  lien  may  Xinneiota :  §  1200. 

attach  to  the  bnildings,  erections,  or  im-  Misfonri:  §  1811. 

provements  in  preference  to  any  prior  in-  Horth  Dakota:  §  1819  a. 

ciunbranoe  npon  the  land :  —  Oregon :  §  1281. 

Alabama :  §  1187.  Bonth  Dakota,  1819  a. 

Colorado:  §  1191.  Tezaa:  §  1288. 

lUinois  :  §  1199.  >  Turner  v.  Bobbins,  78  Ala.  592. 

Iowa:  §1201. 
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EXEMPT  ON  GROUNDS  OF  PUBUO  POUOT.      [§§  1874,  1875. 

interest  in  the  land  which  can  be  sold  so  as  to  make  the  lien 
effectual.^ 

1374.  The  lien  upon  the  land,  and  upon  the  building  or 
other  improvement,  may  be  a  several  and  not  a  Joint  lien. 
This  is  held  to  be  the  case  under  the  statute  of  Alabama.  The 
right  to  subject  the  improyements  to  sale  is  not  lost  because,  by  ac- 
cident or  negligence,  the  claimant  has  lost  his  lien  on  the  land  by 
failure  to  describe  it  properly.^  Thus,  where  the  building  is  de- 
scribed as  "  the  recently  erected  two-story  frame  dwelling  and  im- 
proYements  of  the  said  owner,  which  are  now  occupied  as  a  dwelling- 
house  by  him  and  his  family,"  the  description  is  sufficient  as  to  the 
dwelling-house,  though  not  as  to  the  other  improvements,  or  the 
land  upon  which  the  dwelling-house  and  improvements  are  situated.^ 

III.  Property  Exempt  on  Grounds  of  Public  Policy. 

1376.  Publio  buildings  of  States  and  municipal  corpora- 
tions.—  On  grounds  of  public  policy  the  mechanics'  lien  laws 
do  not,  in  the  absence  of  express  provisions,  apply  to  public 
buildings  erected  by  States,  counties,  and  towns  for  public  uses.^ 

^  SteTens  v.  Lincolo,  114  Mass.  476;  Kiehigan:  Knapp  v.  Swaney,  56  Mich. 

Belding  v.  Cashing,  1  Qray,  576.  345,  56  Am.  Rep.  397. 

'  Bedsole  r.  Peters,  79  Ala.  183 ;  Lane  XifliiMippi :   Board  of  SoperTison  v. 

V.  Jones,  79  Ala.  156 ;  Kansas  City  Hotel  Gillen,  59  Miss.  198. 

Co.  V.  Saner,  65  Mo.  279.  Minonri :  Dnnn  v.  North  Mo.  R.  R.  Co. 

*  Tnmer  v.  Robbina,  78  Ala.  592.  24    Mo.    493 ;    McPheeters    v.  Merimac 

4  Alabama :  McNeal  Foundry  Co.  v.  Bnl.  Bridge  Co.  28  Mo.  465 ;  State  v.  Tieder- 

lock,  38  Fed.  Rep.  565.  mann,  3  McCrary,  399, 10  Fed.  Rep.  20. 

OsUfomia :  Bates  v.  Santa  Barbara,  90  Nebraska :  People  v.  Butler,  2  Neb.  5 ; 

Cal.  543,  27  Pac.  Rep.  438 ;  Mayrbofer  v.  Ripley  v.  Gage  Co.  3  Neb.  397. 

Board,  89  Cal.  110,  26  Pac.  Rep.  646.  New  Jersey:   Frank  v.  Chosen  Free- 

IDinois :  Board  of  Education  v.  Greene-  holders,  39  N.  J.  L.  347.     But  in  this 

banm,  39  III.  609,  610;  Chicago  v.  Hasley,  State,  where  there  is  no  contract  filed  and 

25  111.  595  ;  Bouton  v.  McDonoagh  Co.  no  lien  can  be  enforced,  the  remedy  by  no- 

84  HI.  384 ;  Thomas  v.  Industrial  Univer-  tice  to  the  owner  and  action  against  him 

lity,  71  III.  310.  applies  where  the  owner  is  a  mnnicipal 

Indiaiia:  Parke  Co.  o.  O'Connor,  86  corporation. 

Ind.  531 ;  Pike  Co.  v.  Norrington,  82  Ind.  New  York :   Brinckerhoff  v.  Board  of 

190 ;  Lowe  v.  Howard  Co.  94  Ind.  553 ;  Se-  Education,  2  Daly,  443,  37  How.  Pr.  499, 

crist  V,  Delaware  Co.  100  Ind.  59 ;  Fatout  520 ;  Bell  v.  Vanderbilt,  12  Daly,  467,  67 

V.  Board,  102  Ind.  223, 1  N.  E.  Rep.  389.  How.  Pr.  332 ;  Darlington  v.  New  York, 

Iowa:  Loring  v.  Small,  50  Iowa,  271 ;  31  N.  Y.  164,  88  Am.  Dec.  248  ;  Poillon 

Whiting  r.  Story  Co.  54  Iowa,  81,  32  Am.  v.  New  York,  47  N.  Y.  666  ;  Leonard  v. 

Hep.  136, 6  N.  W.  Rep.  137 ;  Breneman  v,  Brooklyn,  71  N.  Y.  498,  27  Am.  Rep.  80 ; 

Harrey,  70  Iowa,  479, 30  N.  W.  Rep.  846 ;  Leonard  v,  Reynolds,  7  Hun,  73. 

I<ewis  V,  Chickasaw  Co.  50  Iowa,  234.  Oregon :     Lumbering   Mannf .    Co.   v. 
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School-houses  erected  for  the  use  of  public  schools  come  within 
this  exemption.^  So  do  water-works  owned  by  the  municipality.* 
Such  buildings  are  exempt  from  attachment  and  from  sale  upon 
execution,  and  for  the  same  reason  are  exempt  from  liens  which 
might  result  in  an  adverse  sale.^ 

But  as  a  general  rule  property  of  a  corporation  against  which 
a  judgment  can  be  enforced  by  execution  may  be  subjected  to  a 
mechanic's  lien.^  It  is  also  a  general  rule  that  property  of  a  cor- 
poration which  may  be  sold  under  a  mortgage  or  specific  lien 
given  by  the  owner  may  be  subjected  to  a  mechanic's  lien.  On 
the  other  hand,  property  exempt  from  sale  under  any  judicial  pro- 
ceeding, upon  grounds  of  public  necessity,  is  not  within  the  oper- 
ation of  the  lien  laws,  unless  the  law  so  expressly  declares.^ 

Sureties  for  building  contractors  cannot  claim  a  lien  where  the 
contractors  themselves  are  debarred  from  doing  so  because  the 
building  is  by  implication,  as  a  public  building,  exempt  from 
liens.^ 

It  may  be  a  question  whether  the  exemption  from  lien  of  mu- 

School  Dist.  13  Oreg.  283, 10  Pac  Kep.  283 ;  Qainn  v.  Allen,  85  HI.  39 ;  Chir- 

350.  nock  v.  Colfax,  51  Iowa,  70,  33  Am.  Bq). 

Pennsylvania:  Patterson  o.  Pena.  Re-  116;  Mosher  v.  Independent  School  Dut 

form  School,  92  Pa.  St.  229 ;  Foster  v.  44  Iowa,  122 ;  Fatoat  v.  School  Commis- 

Fowler,  60  Pa.  St.  27 ;  Wilson  v,  Huntmg-  sioners,  102  Ind.  223, 1  N.  E.  Bep.  389, 

don  Co.  7  W.  &  S.  197 ;  Gnest  v.  Water  OYermling  Shattell  v.  Woodward,  17  Ind. 

Co.  142  Pa.  St.  610,  21  Atl.  Rep.  1001 ;  225;  Hovey  v.  East  Providence  (R.  I.), 

Williams  v.  Controllers,  18  Pa.  St.  275.  Index  to  Dec.  1890,  G.  G.  74,  20  Atl.  Rep. 

Rhode  Island :  Hovey  v.  East  Providence  205 ;  Jordan  v.  Board  of  Edncation,  S9 

(R.  I.),  Index  to  Dec.  1890,  G.  G.  74,  20  Minn.  298,  39  K.  W.  Rep.  801 ;  Mayrbo- 

AtL  Rep.  205.  fer  9.  Board  of  Education,  89  CaL  110, 36 

Texas :  Atascosa  Co.  v.  Angus,  83  T  ex.  Pac  Rep.  646  ;  Cbamock  v,  Colftx,  51 

202, 18  S.  W.  Rep.  563 ;  McGregor  ».  Cook  Iowa,  70,  50  N.  W.  Rep.  286. 

(Tex.  App.)i  16  S.  W.  Rep.  936.  Otherwise  in  Xaasas :  Wilson  v.  School 

Wisconiin:  Platteville  v.  Bell,  66  Wis.  District,  17  Eans.  104;  School  District  p. 

326 ;  Wilkinson  v.  Hoffman,  61  Wis.  637,  Conrad,  17  Kans.  522;  Board  of  Edoca- 

21  N.  W.  Rep.  816.  tion  v.  Scoville,  13  Kans.  17,  27. 

1  State  V.  Tiedermann,  3  McCrary,  399,  s  Wilkinson  v.  Hoffman,  61  Wis.  637, 

10  Fed.  Rep.  20 ;  Abercrombie  v.  Ely,  60  21  N.  W.  Rep.  816. 

Mo.  23  ;  Hastings  v.  Woods,  2  Mo.  App.  •  Hovey  v.  East  Providence  (R.  L}i  ^ 

148;   Lumbering  Manuf.  Co.  v.  School  Atl.  Rep.  205,  Index  to  Dec.  1890,0.  G.  74. 

Dist.   13  Oreg.  283,  10  Pac.  Rep.  350;  «  Board  of  Education  v.  GreenebaDOD, 

Brinckerhoff  v.  Board  of  Education,  37  39  111.  609. 

How.  Pr.  499,  520;  Williams  r.  Control-  »  National  Foundry  Works  v.  Oconto 
lers,  18  Pa.  St.  275;  Patterson  v.  Penn.  Water  Co.  52  Fed.  Rep.  43,  per  Jen- 
Reform  School,  92  Pa,  St.  229  ;  Board  of  kins,  J.;  Williams  r.  Controllers,  18  P». 
Education  v.  Neidenberger,   78    III.   58;  St.  275. 

Thomas  r.  Board  of   Education,  71  111.  >  Knapp  v.  Swaney,  56  Mich.  345,56 
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nicipal  property  does  not  depend  on  the  use  actually  made  of  it, 
and  not  upon  the  intention  of  the  municipal  corporation  in  erect- 
ing the  building  or  making  the  improvement  for  which  a  lien  is 
claimed.^ 

1376.  Statates  have  sometimes  been  enacted,  however, 
which  give  a  lien,  not  upon  public  buildings,  but  upon  the 
moneys  in  possession  of  municipal  corporations  due  or  to  be- 
come due,  for  the  work  done  or  materials  furnished  in  the  erec- 
tion of  such  buildings.^  This  peculiar  lien  is  acquired  by  filing 
a  notice  of  claim  with  certain  officers  within  a  limited  time.  It 
is  enforced  by  judgment  against  the  corporation  directing  pay- 
ment out  of  the  moneys  due  under  the  contract  under  which  the 
lien  is  filed ;  and  generally  it  is  provided  that,  where  there  are 
several  claims,  their  priority  may  be  determined  by  the  court. 
Where,  under  such  a  statute,  notice  of  the  lieu  is  required  to  be 
filed  with  the  head  of  the  department  or  bureau  having  the  work 
in  charge,  it  is  a  sufficient  compliance  with  the  requirement  to 
file  the  claim  with  the  head  of  the  board  of  education,  or  of  the 
school  trustees  of  a  ward,^  or  with  the  clerk  of  the  board  of  edu- 
cation, and  with  the  city  controller.* 

1377.  Lien  on  fund  by  force  of  city  ordinance.  —  Whether 
an  ordinance  requiring  the  insertion,  in  every  contract  for  work 
done  for  a  city,  of  a  clause  that  payment  of  the  last  instalment 
due  thereunder  shall  be  retained  until  satisfactory  evidence  is  fur- 
nished that  all  persons  who  have  done  work  or  furnished  mate- 

^  Van  Denbnrgh  i;.  Greenbash,  4  Hun,  of  the  contract  price  to  be  paid  for  the 

"95.  building,  bridge,  or  other  improvement ; 

'  As  in  Kew  York,  Laws  1878,  p.  403 ;  nor  shall  any  sach  corporation  be  required 
Laws  1881,  p.  587.  A  contract  made  with  to  paj  any  such  claim  at  any  time  before, 
the  tmstecs  of  pablic  schools  of  a  ward  or  in  any  manner  different  from,  that  pro- 
of the  city  of  New  York  is  a  contract  Tided  in  the  principal  contract, 
made  with  an  incorporated  city,  within  The  claim  is  made  by  filing  with  the 
the  meaning  of  this  act.  Bell  v.  New  pablic  officer,  through  whose  order  the 
York,  105  N.  Y.  139.  payment  is  to  be  made,  a  sworn  statement 

In  Iowa,  every  mechanic,  laborer,  or  of  the  demand  within  thirty  days  after  the 
other  person  who  as  sab-contractor  shall  performance  of  the  last  labor  or  the  far- 
perform  labor  npon,  or  furnish  materials  nishing  of  the  last  materials.  Laws  1884, 
for  the  oonstraction  of,  any  public  build-  ch.  179.  If  the  claim  be  against  a  county, 
ing  or  bridge,  or  other  improyement  not  it  should  be  filed  with  the  auditor  of  the 
belonging  to  the  State,  shall  have  a  valid  county.  Breneman  v.  Harvey,  70  Iowa, 
claim  against  the  pablic  corporation  con-  479. 

siructing  snch  building,  bridge,  or  other  «  Bell  v.  Vanderbilt,  67  How.  Pr.  332, 

improvement  for  the  value  of  snch  services  12  Daly,  467. 

and  materials,  in  an  amount  not  in  excess  *  Bell  v.  New  York,  105  N.  Y.  139. 
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rials  under  snch  contract,  and  who  have  given  ten  days'  written 
notice  that  a  balance  is  due  them,  have  been  fully  paid  or  secared, 
creates  any  lien  upon  the  fund  in  the  hands  of  the  city,  is  a  de- 
batable question  ;  but  it  is  certain  that  no  one  can,  by  furnishing 
materials  upon  one  contract,  obtain  a  lien  upon  the  balance  due 
him  under  another  contract.^ 

1378.  Whether  the  property  of  quasi  public  corporations 
is  subject  to  the  general  lien  laws  is  a  question  upon  which  the 
authorities  are  not  in  accord.  Of  such  corporations,  rdilroad 
companies,  and  companies  organized  to  supply  towns  and  cities 
with  water,  are  familiar  examples.  The  application  of  the  lien 
laws  to  the  property  of  railroad  companies  is  considered  in  an- 
other chapter.  Their  application  to  the  property  of  other  quati 
public  corporations  has  been  considered  in  cases  in  which  lien 
claims  have  been  made  against  the  property  of  private  water- 
works companies.  In  Pennsylvania,  the  property  of  such  compa- 
nies is  exempt  from  liability  to  such  lien,  in  a  leading  case'  the 
court  declaring  against  the  application  of  the  lien  law  to  the  prop- 
erty of  a  water  company  essential  to  the  operation  of  its  franchise, 
saying  that  corporations  ^'for  the  building  of  bridges,  turnpike 
roads,  railroads,  canals,  and  the  like  "  are  agencies  of  the  public, 
"directly  interested  in  the  results  to  be  produced  by  8ucl\ corpo- 
rations in  the  facilities  afforded  to  travel  and  the  movements  of 
trade  and  commerce,"  and  that  the  use  of  the  franchise  ^^  is  not 
to  be  disturbed  by  the  seizure  of  any  part  of  their  property,  essen- 
tial to  their  active  operations,  by  creditors.  They  must  recover 
their  debts  by  sequestering  their  earnings,  allowing  them  to  pro- 
gress with  their  undertaking  to  accommodate  the  public" 

In  other  States,  on  the  other  hand,  the  public  policy  is  declared 
to  be  that  the  property  of  such  quasi  public  corporations  shall 
be  subject  to  the  general  lien  laws.^    Accordingly  it  is  held  that 

1  Quinlan  v,  Russell,  94  N.  Y.  350.  Neal  Pipe  Co.  v,  Bullock,  88  Fed.  Rep. 

a  Foster    v.  Fowler,  60    Pa.    St.  27  ;  565.    The  Supreme  Court  of  this  State 

Guest  r.  Water  Co.  142  Pa.  St.  610, 21  Atl.  refrains  from  expressing  an  opinion  on 

Kep.  1001.    The  principle  involved  vras  this  question  in  the  case  of  Eufanla  Water 

distinctly  approved  in  Girard  Point  Stor-  Co.  v.  AddjstOD  Pipe  &  Steel  Co.  89  Ala. 

age  Co.  V.  Soathwark  Foundry  Co.  105  552,  8  So.  Rep.  25. 
Pa.  St.  248,  where  a  mechanic's  lien  was       Eentnoky :  Graham  v,  Mt.  Sterling  Coal 

sustained  on  the  ground  that  the  public  Road  Co.  14  Bush,  423. 
was  not  directly  interested  in  the  business        *  Wiaooofiii :  National  Foundry  Works 

of  the  defendant  corporation.  v,  Oconto  Water  Co.  52  Fed.  Bep.  43 ; 

The  rule  is  the  same  in  Alabama.    Mc-  Hill  v.  La  Crosse  &  M.  R.  R.  Co.  11  Wis. 
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the  entire  franchise  and  plant  of  a  water  company,  including 
piping  laid  in  the  streets  of  a  city  and  the  interest  of  the  com- 
pany in  the  premises,  are  subject  to  the  lien  of  a  material-man 
who  furnished  the  piping.^ 

A  church  is  not  exempt  from  a  mechanic's  lien  ;  ^  but  the  lien 
cannot  be  made  to  include  an  adjoining  burial  ground  belonging 
to  the  church.* 

The  depot  of  a  railroad  company  is  subject  to  a  mechanic's 
lien ;  ^  and  so  is  a  stable  occupied  by  a  street  passenger  railroad 
company.^ 

The  property  of  a  college  or  university  is  not  exempt  from 

2U ;  Fartell  v.  Bolt  Co.  74  Wis.  132,  42  N.  bj  the  law,  the  franchiie  to  maintain  and 

W.  Hep.  265.    See,  however,  Wilkinson  t;.  operate  it  for  the  pnblic  ase  shall  be  sold 

Hoftmao,  61  Wis.  637,  21  K.  W.  Rep.  816.  with  it,  as  an  essential  incident  to  it; 

See,  also,  Harrison  Iron  Co.  v.  Water  treating  plant  and  franchise  as  an  entirety. 

Works  Co.  25  Fed.  Rep.  170,  a  case  aris-  Otherwise,  a  judicial  sale  woald  work  de- 

iDg  in  Iowa,  where  the  question  was  raised  struction  to  both  plant  and  franchise.   The 

bnt  not  decided.  course  suggested  is  conformable  to  eqnitj. 

Xaasas :  Badger  Lumber  Co.  v.  Marion  It  conserves  the  public  welfare.    It  pre- 

Water-Snpplj,  &c.  Co.  (Kans.)  SO  Pac.  serves  this  property  to  pnblic  use,  giving  to 

Rep.  117.  the  purchaser  the  estate  as  the  defendant 

Vorth  Garolina :   McNeal  Pipe  Co.  v.  has  it.    It  renders  to  the  complainant  a 

Rowland  (N.  C),  16  S.  £.  Rep.  857.  right  given  itbj  the  law.    It  operates  not 

^National  Foundry  Works  v.  Oconto  unjustly  upon  the  defendant,  since  thereby 

Water  Co.  52  Fed.  Rep.  43.    Judge  Jen-  its  property,  subjected  by  the  law  to  sale, 

kins,  delivering  the  judgment,  said :  *'  By  is  preserved  from  sacrifice  necessarily  re- 

Mverance  of  franchise  and  plant,  the  lat-  suiting  from  separation  of  franchise  and 

ter  would  become  of  little  worth,  and  the  plant.    It  is  demanded  by  the  exigency  of 

panmount  pnblic  welfare  forbids  their  sep*  the  occasion  that  equity  should  supple- 

aration ;  in  the  interest  of  both  creditor  ment  and  effectuate  the  law.    Indeed,  if, 

and  debtor,  in  the  interest  of  the  public,  as  a  matter  of  strict  legal  right,  the  fran- 

and  as  a  matter  of  common  equity,  plant  chise  to  operate  does  not  inhere  in  the  tan- 

and  franchise  should  be  decreed  to  be  sold  gible  property  necessary  to  its  use,  as  an 

as  an  entirety.    I  think  it  within  the  in-  essential  incident  to  it,  I  think  that  in  a 

berent  powers  of  a  court  of  equity  to  so  court  of  equity  the  defendant  may  well  be 

decree ;  not  that  the  lien  embraces  the  deemed,  by  his  act  of  devoting  this  plant 

franchise,  but  because  plant  and  franchise  to  public  use  under  its  franchise,  thereby 

have,  by  act  of  the  defendant,  been  ren-  rendering  it  inseparable  therefrom,  to  have 

dered  inseparable.    The  plant  has  been  assented  that  upon  its  sale,  voluntary  or 

applied  to  a  public  use.    The  public  wel-  involuntary,    the  franchise    to   operate 

fare  requires  that  use  to  be  nnintermpted.  should  pass  with  it." 

A  court  of  eqnity  may  therefore  well  re-  ^  Presbyterian  Church  v.  Allison,  10  Pa. 

quire  that  the  right  to  the  use  shall  follow  St.  413. 

the  tangible  property  devoted  to  that  use,  *  Beam  v.  M.  £.  Cliurch,  3  Clark,  843. 

and  dependent  upon  it    It  toay  well  be  *  Evans  o.  Railroad  Co.  11  Pitts.  L.J.  4. 

required  that,  upon  subjection  of  the  plant  '  Mcllvain  v.  HestonviUe  &  Mantua  R. 

to  sale  in  satisfaction  of  the  lien  granted  R.  Co.  5  Phila.  13. 
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mechanics'  liens,  though  it  be  prohibited  from  creating  any  in- 
cumbrance upon  its  property  by  mortgi^e  or  otherwise.^ 

1379.  A  corporation  oreranized  for  the  storage  of  grain  is 
not  a  publio  corporation  entitled  to  exemption  from  mechan- 
ics' liens.  In  the  property  of  such  a  corporation  the  public  haye 
no  other  or  further  interest  than  it  has  in  the  storehouses  of  pri- 
vate individuals.  It  may  receive  the  grain  of  one  person  and 
refuse  that  of  another.  It  may  at  any  time  suspend  operation 
and  shut  out  the  public  altogether.  The  public  is  only  inciden- 
tally benefited  or  interested  in  such  a  corporation.  The  property 
and  buildings  of  such  a  corporation  are  not  exempt  from  the  ordi- 
nary forms  of  lien  and  execution  because  its  trade  or  business  in 
some  degree  promotes  the  common  welfare.^ 

1380.  The  house  of  a  minister  plenipotenti£U7  of  a  foreign 
power  used  for  his  residence  is  exempt  from  execution  and  sale, 
and  consequently  exempt  from  the  operation  of  mechanics'  lien 
laws.  But  he  is  not  exempt  from  the  application  of  the  lien  law 
as  to  any  house  or  building  which  is  not  used  as  a  mansion  for 
purposes  connected  with  his  representative  character ;  and  when 
exemption  is  claimed,  it  must  appear  by  proof  that  he  is  entitled 
to  a  suspension  of  the  rule  that  the  lex  rei  sites  controls.^ 

1381.  A  contract  for  the  erection  of  a  building  to  be  used 

for  an  illegcd  purpose,  the  contractor  knowing  such  purpose  and 

intending  to  aid  in  carrying  it  out,  cannot  be  the  foundation  of 

a  lien.* 

IV.  Homestead  Estates. 

1382.  Land  held  under  a  homestead  exemption  is  generally 
subject  to  a  mechanic's  lien.^  The  statutes  of  a  few  States  pro- 
vide that  homestead  estates  shall  not  be  exempt  from  sale  for  the 
satisfaction  of  debts  contracted  for  improvements  made  thereon.^ 

1  University  of  Lcwisburg  v,  Reber,  43  dy  (Ky.),  19  S.  W.  Rep.  186 ;  Roberts  t. 

Pa.  St.  305.  Riggs,  84  Ky.  251,  1  S.  W.  Rep.  431 ;  Ty- 

^  Girard  Storage  Co.  v.  Southwark  Co.  ler  v.  Jewett,  82  Ala.  93  ;  Murray  r.Rap- 

105  Pa.  St.  248,  15  W.  N.  C.  25.  ley,  30  Ark.  568;  Robinson  r.  Wilson,  15 

B  Byre  v.  Herran,  1  Daly,  344,  346.  Kans.  595,  22  Am.  Rep.  272  ;  Pbelps-Big- 

*  Dorsey  v,  Langworthy,  3  Greene,  341 ;  clow  Windmill  Co.  v.  Shay  (Neb.),  48  N. 

Spurgeon  v,  McElwain,  6  Ohio,  442,  444,  W.  Rep.  896  ;  Merrigan  t7.  Engh'sh,  9 

27  Am.  Dec.  266 ;  Bishop  i;.  Honey,  34  Mont.  113,  22Pac.  Rep.  454. 

Tex.  245.  •  Ab  in  :  — 

^  Kurd  V.  Hixon,  27  Kans.  722 ;  Thomp-  Arkaasaa :  Dig.  of  Suts.  1884,  §  2994. 

son  V.  Wickersham,  9  Bax.  216  ;  Miller  v.  California:  Stats.  1887,  p.  81. 

Brown,  11  Lea,  155  ;  Steenbergen  v.  Gow-  Ohio :  §  1880. 
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Sach  statutes  are  not  anconstitutional  as  impairing  the  obligation 
of  a  contract,  for  they  merely  change  the  remedy.^ 

A  mechanic's  lien  does  not  prevail  against  the  right  of  dower. 

A  sale  nnder  decree  or  judgment  to  satisfy  the  lien  is  subject  to 
the  dower  right.^ 

1383.  No  lien  can  attach  to  a  house  built  upon  government 
land  occupied  by  the  debtor  under  the  United  States  Homestead 

Teanessee:  Code  1884,  §  2935.  2269,  and  Texaa,  R.  S.  1879,  §  3174,  art. 
Veimont:  R.  L.  1880,  §  1986.  16,  §  50,  of  the  Constitation,  when  mate- 
In  Xiehigan,  in  case  such  improvements  rial  is  furnished  or  labor  performed  upon 
are  made  upon  any  homestead,  such  lien  a  homestead,  in  order  to  fix  a  lien  the 
shall  not  attach  unless  the  contract  there-  claimant  must  make  and  enter  into  a  con- 
fer be  in  writing,  briefly  describing  the  tract  in  writing,  setting  forth  the  terms  of 
premises,  and  signed  bj  such  owner,  and  it,  to  be  signed  by  the  husband  and  wife, 
by  his  wife  if  he  have  one.  Pub.  Acts  and  acknowledged  by  her,  as  required  in 
1887,  §  1.  For  a  case  under  this  statute,  the  case  of  a  sale,  which  shall  be  recorded 
see  Mills  r.  Uobbs,  78  Mich.  122, 42  N.  W.  in  the  county  clerk's  office.  Statute  con- 
Hep.  1084.  straed  in  Cameron  v.  Marshall,  65  Tex.  7 ; 
In  Kentneky  the  lien  of  a  mechanic  is  Huff  v,  Clark,  59  Tex.  347  ;  Fullenwider 
subordinate  to  the  right  of  homestead,  v.  Longmoor,  73  Tex.  480,  11  S.  W.  Rep. 
when  the  lien  is  for  an  additional  improve-  500.  The  record  must  be  made  within  the 
meat ;  but  not  if  the  improvement  created  time  prescribed  by  other  sections  of  the 
the  homestead,  as  where  the  lot  was  va^  act  for  recording  the  contract  or  account, 
cant  when  the  mechanic  entered  upon  it  to  Cameron  v.  Marshall,  65  Tex.  7.  The 
make  the  improvement.  Roberts  v.  Riggs,  wife's  consent  must  precede  the  purchase 
84  Ky.  251, 1  S.  W.  Rep.  431.  of  the  material.  Lyon  r.  Ozee,  66  Tex. 
In  Kiniissota,  before  any  express  stat-  95,  17  S.  W.  Rep.  405.  A  promissory 
ute  was  enacted,  the  courts  held  that  no  note  given  for  such  material  after  it  is 
mechanic's  lien  could  be  acquired  against  furnished  is  insufficient.  Taylor  v.  Hnck, 
a  homestead  estate.    Cogel  v.  Mickow,  II  65  Tex.  238. 

Minn.  475.  The  Homestead  Act  was  then  If,  at  the  time  a  verbal  contract  was 
amended  so  that  "  such  exemption  shall  made  for  work  on  a  house,  the  laud  had 
not  extend  to  any  contract  for  a  lien,  or  not  been  dedicated  and  occupied  as  a 
apon  which  a  lien  would  arise  under  the  homestead,  the  contract  is  not  affected  by 
laws  of  this  State,  for  work  done  or  ma-  any  subsequent  act  of  the  owner  whereby 
terial  furnished  in  the  erection  or  repair  the  property  is  impressed  with  the  char- 
of  a  dwelling-house,  or  other  building,  on  acter  of  a  homestead.  Swope  v,  Stan- 
aaid  land.*'  But  the  court  has  construed  tzenberger,  59  Tex.  387  ;  Potshuisky  t;. 
this  to  mean  that  unless  there  is  an  express  Krempkan,  26  Tex.  307;  Pope  v.  Gra- 
contract  for  a  lien,  the  homestead  estate  is  ham,  44  Tex.  196.  Aside  from  this  stat- 
itiU  secure  from  a  mechanic's  lien.  Cole-  ute,  the  husband  alone  could  contract  for 
man  v.  Ballandi,  22  Minn.  144 ;  Keller  v.  material  and  labor  to  improve  the  home- 
Struck,  31  Minn.  446,  18  N.  W.  Rep.  280.  stead,  and  could  subject  it  to  a  lien.  Mi- 
One  ground  of  the  unconstitutionality  of  nor  v.  Moore,  53  Tex.  224 ;  Pope  v,  Gra- 
the  mechanic's  lien  law  of  1887,  ch.  170,  ham,  44  Tex.  196. 
was  that  it  made  homesteads  subject  to  ^  Davies  -  Henderson  Lumber  Co.  v, 
SQch  liens.  Meyer  v.  Berlandi,  39  Minn.  Gottschalk,  81  Cal.  641,  22  Pac.  Rep.  860. 
438, 40  N.  W.  Rep.  513.  «  Gove  v.  Gather,  23  III.  634,  76  Am. 
In  AriMna Territory,  R.  S.  1887,  §§  2268,  Dec.  71 1 ;  Shsffer  v.  Weed,  8  111.  511. 
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Act,  while  he  has  no  right  to  a  patent  of  the  same.^  The  hoose,  if 
built  upon  permanent  foundations  attached  to  the  soil,  becomes 
a  part  of  the  real  estate.  The  statute  of  the  United  States  relat- 
ing to  homestead  settlements  provides  that  the  land  shall  not  in 
any  event  become  liable  to  the  satisfaction  of  any  debt  contracted 
prior  to  the  issuing  of  the  patent  therefor.^ 

V.  Fixtures  to  the  Realty. 

1384.  In  general.  —  Ordinarily  no  lien  attaches  to  a  bailding 
except  as  it  attaches  to  the  land  on  which  the  building  is  located. 
The  building  is  subject  to  the  lien  only  as  an  incident  of  the 
freehold.^  In  like  manner  there  is  no  lien  upon  materials  or  ma- 
chinery furnished  for  any  bailding  or  improvement,  except  as 
these  are  attached  to  the  building  and  become  a  part  of  the 
realty.* 

A  lien  attaches  to  fixtures  to  the  realty.  In  determining  what 
are  fixtures  to  which  a  mechanic's  lien  will  attach,  the  rules 
applicable  between  an  heir  and  an  executor  should  be  applied.^ 
Those  things  only  should  be  considered  fixtures  for  this  purpose 
which  are  so  attached  as  to  become  a  part  of  the  realty ;  or  are 
60  attached  to  some  structure  as  to  become  a  part  of  it,  this  struc- 
ture itself  being  a  part  of  the  realty.^ 

Where  machinery  is  fitted  and  adjusted  to  a  building  so  as 
to  become  a  part  of  the  realty,  and  to  be  subject  to  the  owner's 
mortgage  of  the  realty,  it  is  subject  to  the  operation  of  a  me- 
chanic's lien  upon  the  realty.  Machinery  placed  in  a  building 
erected  for  a  brewery  under  a  contract  with  the  owner  and  ne- 

^  EaDsas   Lumber    Co.    v.   Jones,   32  >  Goodin  v.  EUeardsville  Hall  Asw.  S 

Kans.  195;  Paige  v.  Peters,  70  Wis.  178,  Mo.  App.  289;  O'Brien  v.  Hanson,  9  Mo. 

35  N.  W.  Bep.  328.  App.  545 ;  Richardson  v.  Koch,  81  Mo. 

2  U.  S.  B.  S.  1878,  §  2296.  App.  264;  Heidegger  o.  Atlantic  Milling 

>  Ransan  V.  Sbeehan,  78  Mo.  668 ;  Coe  Co.  16  Mo.    App.    327     (bolting-dotb) ; 

V.  N.  J.  Midland  Ry.  Co.  31  N.  J.Eq.  105  ;  Wademan  v.  Thorp,  5  Watts,  115  (burr 

Wagar  v.  Briscoe,  38  Mich.  587;  In  ye-  millBtones) ;  Graj  v.  Holdship,  17  S.  &R- 

raritj  v.  Stowell,  10  Oreg.  261.  413,  17  Am.  Dec  680 ;  Hart  v.  Globe  Iroo 

«  Richardson    v.  Koch,  81    Mo.  264 ;  Works,  37  Ohio  St.  75.    A  portable  stove 

Ranson  v.  Sheehan,  78  Mo.  668 ;  Collins  constmcted  for  the    purpose  of  beatiiig 

V.  Mott,  45  Mo.  100;  Grayes  v.  Pierce,  53  laundry  irons  is  no  more  a  part  of  the 

Mo.  423;  Heidegger  v.  Atlantic  Milling  building    than   an     ordinary  parlor  or 

Co.  1 6  Mo.  App.  327 ;  Baylies  v.  Sinex,  kitchen  stoye,  and  is  not  the  sabject  of  a 

21  Ind.  45.  lien.    Harrison  v.  Women's  Homoeopathic 

B  See  §§  1335-1351.  Asso.  134  Fa.  St.  558, 19  Ad.  Bep.  804. 
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cessary  for  its  operation,  becomes  part  of  the  freehold,  and  falls 
within  the  provisions  of  the  law  giving  a  lien  for  erecting,  alter- 
ing, or  repairing  a  building,  though  portions  of  such  machinery 
are  remoyable.^ 

1386.  A  lien  for  xnaohinery  is  not  a  separate  lien.     The  lien 
attaches  to  the  entire  structure  as  well  as  to  the  land  upon  which 
it  is  situated.     A  lien  for  machinery  attached  to  a  building,  or 
furnished  to  be  attached,  is  not  a  separate  lien  upon  that  particu- 
lar machinery,  but  a  lien  upon  the  whole  building  and  premises, 
and  upon  all  other  fixtures  thereon.^    It  does  not  attach  to  ma- 
chinery placed  by  a  mechanic  in  a  building,  but  to  the  building, 
and  indirectly  only  to  the  machinery  when  this  becomes  a  part 
of  the  building.^     Though  a  statute  provides  that  the  mechanic 
'*  shall  have  for  his  work  or  labor  done,  or  materials,  fixtures,  en- 
gine, boiler,  or  machinery  furnished,  a  lien  upon  such  building, 
erection,  or  improvement,  and  upon  the  land,"  yet  there  is  no 
lien  upon  an  engine,  boiler,  or  machinery  not  permanently  con- 
nected with   the  building  or  land ;  there  is  no  lien  upon  them 
unless  they  are  so  connected  with  the  building  or  realty  as  to 
become  a  part  of  it,  for  some  permanent  object,  so  as  to  go  and 
pass  with  the  realty  as  a  fundamental  pai*t  thereof.^     A  carding 
machine  is  not  a  fixture  in  a  mill  to  which  a  mechanic's  lien  will 
attach.    Such  a  machine  is  not  permanently  affixed  to  the  realty.^ 
1386.  Maohinery  which  is  not  afibed  to  the  realty  so  as  to 
become  a  part  of  it  is  not  subject  to  a  lien.     It  must  become  a 
part  of  the  realty  as  much  as  the  building  itself  in  which  the 
machinery  is   placed.     Therefore  a  carding  machine   fixed  in  a 
building  is  not  subject  to  the  lien.     It  is  not  such  machinery  as 
18  used  in  the  erection  or  improvement  of  a  building.     It  becomes 
no  part  of  the  building,  but  is  a  fixture  which  may  be  removed.^ 
And  80  a  portable  engine  and  boiler  and  machinery  used  in  a  mill 
for  crushing  and  separating  metallic  ores,  being  machinery  which 
may  be  removed  from  the  building,  and  still  leave  this  a  complete 
structure,  are  not  subject  to  a  mechanic's  lien.<^ 
The  purpose  of  statutes  which  give  a  lien  upon  machinery  is  ta 

^  Watts-CampbeU   Co.    v.   Yuengliiig,        8  HaU  v.  St.  Louis  Mannf.  Co.  22  Mov 
125  N.  T.  1,  25  N.  E.  Rep.  1060,  affirming    App.  33. 
3  N.  T.  Supp.  869.  ^  Richardaon  v.  Koch,  81  Mo.  264. 

*  Eqoitable    L.    Ins.  Co.  o.  Slye,  45        ^  Graves  v.  Pierce,  53  Mo.  423. 
Iowa,  615.  •  GraTes  v.  Pierce,  53  Mo.  423. 

7  Richardson  v.  Koch,  81  Mo.  264. 
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afford  mechanics  a  lien  on  property  of  which  they  could  not  have 
sach  possession  as  would  give  them  a  lien  by  the  common  law ; 
hence,  where  machinery  is  of  such  a  character  that  a  common  law 
lien  may  be  had  upon  it^  it  should  not  also  be  liable  to  the 
statutory  lien.^ 

1387.  The  same  nile  applies  to  fixtures  in  general  Thus 
a  bath-tub  and  pipes,  running  through  the  house  and  connecting 
with  it,  are  subject  to  a  lien  which  attaches  to  the  house.'  A 
cooking-range  and  fire-place  heaters,  with  their  necessary  attach- 
ments, put  as  permanent  fixtures  into  a  dwelling-house,  are  subject 
to  lieu.^    So  is  a  furnace  put  into  a  house  for  heating  it> 

A  copper  kettle  or  boiler  in  a  brew-house  is  part  of  the  free- 
hold, and  subject  to  a  mechanic's  lien.^ 

But  it  does  not  attach  to  tools,  implements,  moulds,  and  the 
like  used  in  a  manufactory.^ 

Tables  not  attached  to  a  building,  though  used  as  counters,  are 
not  covered  by  a  mechanic's  lien.^ 

The  movable  scenery  of  a  theatre  is  not  subject  to  the  lien.^ 

Swings  and  seats  are  not  fixtures  to  the  realty,  and  no  lien  can 
attach  to  them.® 

1388.  Trade  fixtures.  —  An  engine-house,  partly  of  stone  and 
partly  of  wood,  with  stone  foundation  for  a  steam  engine,  erected 
by  a  tenant  for  years,  for  the  use  of  a  coal  mine,  he  having  the 
privilege  of  removing  it,  with  all  the  fixtures,  is  not  the  proper 
subject  of  a  mechanic's  lien.  The  building  and  machinery  are 
personal  property.^®  Any  doubt  there  might  be,  from  the  nature 
of  the  property  and  the  manner  it  is  attached  to  the  realty,  is 
removed  by  the  agreement  that  it  may  be  removed  and  taken 
away  by  the  lessee.  The  contract  of  the  parties  affixes  to  it  the 
character  of  personalty. 

^  Griggs  V,  Stone,  61  N.  J.  L.  549, 18  tant  in  determining  the  question  of  inten- 

Atl.  Rep.  1094.  tion  of  the  party  making  the  attachment" 

2  Cohen  v,  Kyler,  27  Mo.  122 ;  Goodin  Per  Alrey,  C  J. 

V.  Elleardsville  Hall  Asao.  5  Mo.  App.  «  Weher  v.  Weatherhy,  34  Md.  656. 

289.  6  Gray  v.  Holdship.  17  S.  &  R.  413, 17 

«  Schaper  v.  Bibb,  71  Md.  145,  17  Atl.  Am.  Dec  680. 

Rep.  935.    "  As  a  general  rale  it  may  be  ^  Haeassler  v.  Mo.  Glass  Co.  52  Mo. 

stated  that  whether  a  thing  which  may  be  452. 

a  fixture  becomes  a  part  of  the  bnilding,  7  Baum  v.  Covert,  62  Miss.  1 13. 

by  annexing  it,  depends  upon  the  intention  ^  In  re  Olympic  Theatre,  2  Browne, 

with  which  it  is  done.    The  character  of  275. 

the  physical  attachment,  whether  slight  or  ^  Lothian  v.  Wood,  55  CaL  159. 

otherwise,  and  the  use,  are  mainly  impor-  lo  White's  Appeal,  10  Fa.  St.  252. 
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mechanics'  liens  :  THE  CLAIM,   CERTIFICATE,   OB  NOTICE. 


I.  The  claim  in  general,  1389-1396. 
II.  Name  of  the  owner,  1397-1403. 
IIL  Statement  of  amonnt  and  particulars 

of  claim,  1404-1420. 
lY.  Deaeription  of  the  land  apon  which  a 
Hen  ia  claimed,  1421-1426. 


y.  Time  limited  for  flliDg  the  lien,  1427- 
1450. 

VI.  Verification  of  the  claim  or  demand 

of  lien,  1451-1454. 

VII.  Amendment  of  the  claim  after  it  is 

filed,  1455-1456. 


I.     The  Claim  in  General. 

1389.  A  lien  can  be  secured  only  by  complianoe  with  the 
statute  in  filing  a  notice,  claim,  or  statement  of  lien  in  the  manner 
and  within  the  time  prescribed.^  No  other  notice  or  claim  of  lien, 
thongh  brought  to  the  knowledge  of  the  owner,  or  of  a  purchaser 
from  him,  has  any  effect.^  The  filing  of  the  account  or  claim  of 
lien  is  a  prerequisite  to  the  enforcement  of  the  lien.  It  does  not 
bring  the  lien  into  existence,  for  the  lien  exists  inchoately  from 
the  time  of  the  making  of  the  contract,  or  from  the  time  the 
bailding  was  commenced,  or  the  work  upon  it  was  commenced, 
whichever  the  particular  statute  prescribes  as  the  beginning  of 
the  lien.^  The  lien  exists  by  yirtue  of  statutory  provisions,  and 
the  requirements  prescribed  for  securing  the  benefits  of  this 
remedy  must  be  observed.^ 

1390.  All  thd  particulars  required  to  be  stated  in  the  notice 
creating  the  lien  are  material.  They  are  provided  for  in  order 
that  a  proper  record  or  index  or  docket  may  be  made  of  the 
claim,  and  thereby  notice  of  the  claim  given  to  the  owner,  and 

^  Some  statatei  require  not  only  that  a  and  parchasers.    Armstrong  t;.  Hallowell, 

proper  claim  be  filed,  but  that  this  claim  S5  Pa.  St.  485. 

be  proper]/  indexed  or  recorded.    Thus,  ^  Shackleford  v.  Beck,  80  Va.  573. 

in  PenuylvuiiA,  if  the  claim,  though  filed,  >  Doaglaa  v.  St.  Louii  Zinc  Co.  56  Mo. 

is  not  indexed  or  properly  indexed,  it  does  388;   Barrough  v.  White,  18  Mo.  App. 

not  become  a  lien  as  against  sabseqaent  229. 

incnmbrancers.    Cessna's  Appeal,  19  W.  «  Reindollar  v.  Flickinger,  59  Md.  469, 

N.  C.  530, 10  AtL  Rep.  1.    The  docket  is  per  Yellott,  J. ;  Cannon  t;.  Williams,  14 

the  only  thing  that  affects  incnmbrancers  Colo.  21,  23  Fac.  Bep.  456. 
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protection  afforded  to  purchasers  and  mortgagees.  The  omission 
of  any  of  the  particulars  required  by  statute  to  be  stated  is  fatal 
to  the  lien.^  The  facts  required  in  the  notice  must  be  averred  in 
the  complaint,  in  order  to  show  a  cause  of  action ;  and  if  the 
notice  is  defective  by  reason  of  the  omission  of  the  name  of  the 
owner,  or  of  anything  which  the  statute  requires,  the  defect  can- 
not be  amended  or  corrected  in  the  complaint.^ 

1391.  The  form  of  the  notice  or  claim  is  immaterial,  pro- 
vided it  complies  substantially  with  all  the  requirements  of  the 
statute.^  Everything  required  by  the  statute  should  be  stated 
with  reasonable  clearness  and  certainty  of  language.  The  state- 
ment should  be  compared  carefully  with  the  statute,  for  a  com* 
pliance  with  the  statute  in  this  stage  of  the  proceedings  is  of 
more  importance  than  a  strict  observance  of  the  rules  of  pleading 
and  practice  in  the  suit  to  enforce  the  lien ;  for,  while  the  plead- 
ings may  be  amended,  omissions  or  errors  in  the  statement  of 
claim  are  generally  fatal  to  the  lien. 

The  statement  should  properly  be  signed  by  the  claimant; 
but  if  the  statute  does  not  require  that  it  be  signed,  and  the 
claimant  signs  an  affidavit  immediately  following  the  statement, 
the  failure  to  sign  the  statement  is  unimportant.^  But  if  neither 
the  statement  nor  the  affidavit  is  signed  by  the  claimant,  or  by 
any  one  in  his  behalf,  it  is  insufficient  to  establish  a  lien.^  Some 
statutes  expressly  require  a  subscribing  of  it.  Such  a  require- 
ment is  not  met  by  a  statement  with  the  name  of  the  claimant 
at  the  top  of  his  bill,  though  this  be  made  with  his  own  hand.^ 

1392.  The  statement  shotdd  show  a  prima  facie  right  of 
lien.  It  therefore  must  connect  the  claimant  with  the  owner  of 
the  lot  or  building  against  which  it  is  sought  to  enforce  the  lien, 
either  by  showing  that  the  claimant  contracted  with  the  owner  or 
his  agent,  or  that  he  furnished  materials  or  labor  to  one  who  was 

1  Conklin  v.  Wood,  3  E.  D.  Smith,  662  ;  Bertheolet  v.  Parker,  43  WU.  551 ;  Malter 

Beals  V.  Congregation,   1  E.  D.  Smith}  v.  Falcon  M.  Co.  18  Not.  209. 

654;    Malter  v.  Falcon  M.  Co.  18  Nev.  *  Beals  v.  Congregation,  1  E.D.  Smith, 

209,  2  Pac.  Rep.  50 ;  Keller  v.  Houlihan,  662. 

32  Minn.  486,  21  N.  W.  Rep.  729 ;  Rein-  «  Deatherage  v.  Woods,  37  Kans.  59, 

dollar  V.  Flickinger,  59  Md.  469 ;  Cannon  14  Pac.  Rep.  474  ;  White  v.  Dampke,  45 

V.  Williams,  14  Colo.  21,  23  Pac   Rep.  Wis.  454. 

456.  «  Hentig  v.  Sperrj,  38  Kans.  459,  17 

a  Hicks  V,  Mnrrav,  43  Cal.  515;  HofE-  Pac.  Rep.  42. 

man  v.  Walton,  36  Mo.  613 ;  Conklin  v,  ^  Stratton  v.  Shoenhar,  10  AtL 

Wood,  3  E.  D.  Smith,  662 ;  Pledges,  §  347  ;  446. 
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erecting  a  building  or  other  improvement  within  the  statute, 
under  such  a  contract  or  with  the  owner's  consent.^ 

The  statement  must  show  that  tfie  claimant  has  performed  his 
contract,  but  this  may  be  allied  in  general  terms.  Thus,  if  the 
improvement  for  which  a  lien  is  claimed  be  a  well,  which  by  the 
contract  was  to  furnish  enough  water  for  the  owner's  stock 
and  farm  use,  it  is  sufficient  to  allege  that  the  well  was  completed 
according  to  the  contract.^ 

If  the  lien  is  claimed  directly  under  an  original  contract,  the 
claimant  must  be  the  contractor,  or  he  must  show  that  he  has  the 
rights  of  the  contractor  by  virtue  of  an  assignment,  or  some  form 
of  subrogation  to  the  rights  of  such  contractor.  The  mere  fact 
that  the  claimant  is  a  guarantor  of  the  original  contractor  is 
insufficient  to  authorize  him  to  perfect  a  lien.^ 

If  the  claim  is  made  by  the  contractor,  the  contract,  if  in  writ- 
ing, should  be  set  out  fully ;  but  if  the  claim  is  by  a  sub-contrac- 
tor, or  any  one  claiming  under  him,  only  the  fact  of  the  original 
contract  or  consent  need  be  stated  ;  but  the  claimant's  own  con- 
tract, if  in  writing,  should  be  set  out  at  length.  The  contract  or 
consent  of  the  owner  need  not  be  stated  with  the  precision  neces- 
sary in  pleading ;  but  facts  must  be  stated  sufficiently  to  connect 
the  owner  with  the  claim  for  a  lien.^ 

The  claim  must  set  forth  the  nature  of  the  work  or  materials, 
with  such  a  specification  of  the  building  as  will  exclude  work  done 
or  materials  supplied  for  anything  else.  A  claim  for  work  and 
labor  done  to  a  house  described,  in  the  construction  of  the  same 
and  its  ^^appurtenances,"  is  not  sufficiently  certain.^  Such  a  claim, 
however,  would  be  good  if  the  things  appurtenant  to  the  house  had 
been  described,  and  these  were  to  be  used  upon  the  same  lot  to- 
gether, and  formed  part  of  an  entire  contract.  Thus,  a  claim  of  lien 
against  a  mansion-house,  barn,  and  wagon-house,  on  a  farm  to  which 


1  Clarki;.  Scbatz,24Miiiii.  300;O'Neil  ton  (Wash.),  31  Pac.  Rep.  316;  Gordoa 

r.  St.  OlaFs  School,  26  Minn.  329 ;  Ragg  v.  Deal  (Oreg.),  31  Pac.  Kep.  287. 

F.  Hoorer,  28  Minn.  404, 10  N.  W.  Rep.  ^  Bangs  v.  Berg,  82  Iowa,  350,  48  N. 

473 :  Keller  v.  Houlihan,   32  Minn.  486,  W.  Rep.  90. 

21  N.  W.  Rep.  729 ;  Merriman  v.  Bartlett,  *  Dje  v.  Forbes,  34  Minn.  13. 

34  Minn.  524,  26  N.  W.  Rep.  728;  Mc-  «  Keller  v.  Houlihan,  32  Minn.  486; 

Glanflin  v.  Beeden,  41  Minn.  408,  43  N.  McGlauflin  v.  Beeden,  41  Minn.  408,  43 

W.  Rep.  86;  Hill  ».  Gill,  40  Minn.  441,  N.   W.  Rep.  86;  PooU.  Wedemeyer,  56 

42  N.  W.  R«p.  294 ;  Johnston  v.  Harring-  Tex.  287. 

»  Barclay's  App.  13  Pa.  St.  495. 
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they  were  all  appurtenant,  and  were  all  intended  to  be  occupied  and 
used  together,  may  under  the  circumstances  be  made  without  an 
apportionment  of  the  claim  tftnong  the  several  buildings.^  Bat 
one  furnishing  material  for  the  erection  of  a  house,  and  a  stable 
appurtenant  thereto,  is  not  entitled  to  a  lien  for  the  materials 
furnished  for  the  latter,  where  it  is  not  mentioned  in  the  body 
of  his  claim  of  lien,  nor  in  the  bill  of  particulars  attached  thereto, 
except  in  the  caption.^ 

1393.  Partnership  claim  of  lien.  —  Where  work  or  labor  is 
furnished  by  a  partnership,  the  account  or  claim  should  be  made 
in  the  partnership  name.  If  some  of  the  partners  have  retired, 
or  transferred  their  interest  in  the  firm,  after  the  lien  debt  was 
contracted,  the  statement  of  lien  should  be  made  in  the  original 
firm  name.'  But  if  a  partnership  be  dissolved  during  the  per- 
formance of  a  contract  for  the  furnishing  of  materials  or  the 
performance  of  work,  and  a  new  firm,  or  some  member  of  the 
old  partnership,  continues  the  performance  of  the  contract,  with 
the  express  or  implied  acquiescence  of  the  owner,  a  new  contract 
or  account  arises  with  the  new  firm  or  the  continuing  member. 
The  continuity  of  the  contract  or  running  account  is  broken,  and 
the  lien  claims  are  separate,  and  must  be  filed  separately.^ 

A  lien  is  not  invalidated  by  an  error  in  the  firm  name  of  the 
claimants  as  stated  in  the  certificate,  when  the  names  of  the  indi- 
vidual partners  are  correctly  given,  and  the  certificate  is  signed 
by  the  true  name  of  the  firm.^  But  if  the  statement  is  in  the 
partnership  name,  the  mention  of  the  individual  names  of  the 
partners  is  not  essential  to  its  validity.® 

1393  a.  When  claims  are  filed  by  an  assi^rnee,  he  should  set 
forth  all  the  particulars  of  each  claim,  such  as  the  name  of  the 
claimant,  in  each  case,  the  person  doing  the  work,  description  of 
the  property,  total  amount  of  the  indebtedness,  credit  thereon,  if 
any,  and  the  balance  due  such  claimant.  Accordingly  a  state- 
ment made  by  one  to  whom  a  hundred  or  more  claims  had  been 

^  Lauman's  A  pp.  8  Pa.  St.  473.  Ogden  t7.  Alexander,  17  N.  Y.  Sopp.  641; 

2  Bevan  v.  Thackara,  143  Pa.  St.  182,  Wetmore  v.  Marsh,  81  Iowa,  677,  47  N. 

22  Atl.  Rep.  873.  W.  Rep.  1021. 

B  German  Bank  v.  Schloth,  59  Iowa,        ^  Henry  v.  Mahone,  23  Mo.  App.  83. 
316.    See  Smith  v.  Johnson,  2  MacAr.        ^  Shattnck  r.  Beardaley,  46  Conn.  386. 
481.    In  some  States  it  seems  that  the       ^  Chicago  Lumber  Co.  v,  Osboni,  40 

continuing  partner  who  completes  the  con-  Kans.  168, 19  Pac.  Rep.  656. 
tract  may  file  the  claim  in  his  own  name. 
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assigned,  showing  merely  the  total,  and  not  the  amount  on  each 
claim,  is  insufficient.  Each  assignor  is  a  claimant,  and  each  must 
comply  with  the  law;  and  the  defendant  has  a  legal  right  to  con- 
test each  separate  and  individual  claim  in  the  hands  of  the  as- 
signee, though  an  aggregated  judgment  may  be  entered  as  the 
result  of  the  findings  of  the  individual  claims.  Each  of  the  claims 
roust  be  regarded  and  tried  as  a  separate  suit.  The  owner  should 
be  informed  by  the  complaint  of  the  claim  of  each  assignor,  and  of 
the  balance  due,  so  as  to  enable  him  to  answer  and  contest  each 
individually.^ 

1394.  Neither  a  contractor  nor  a  sub-contractor  can  file  suc- 
cessive liens  from  time  to  time,  as  the  work  progresses,  for 
labor  or  materials  performed  and  furnished  under  an  entire  con- 
tract. He  can  acquire  but  one  lien  under  an  eni^ire  contract,  and 
for  this  purpose  must  file  his  lien,  after  the  completion  of  the 
work,  within  the  time  limited  by  statute.^  The  fact  that  the 
payments  are  to  be  made  in  instalments  as  the  work  goes  on  does 
not  make  the  contract  or  the  lien  severable,  and  enable  the  con- 
tractor to  file  successive  liens  as  the  payments  fall  due.^ 

If  two  or  more  buildings  on  the  same  lot,  or  on  contiguous  lots, 
be  erected  under  one  contract,  it  is  unnecessary  to  file  more  than 
one  lien  for  materials  or  labor  furnished  for  such  buildings.^ 

A  claim  of  lien  filed  by  a  material-man  against  a  railway  com- 
pany for  materials  furnished  a  contractor  and  his  assignee,  who 
sissumed  all  liabilities,  although  it  omits  to  show  the  proportion  of 
materials  furnished  to  each,  is  sufficient  under  a  statute  requir- 
ing that  the  claim  shall  state  the  name  of  the  person  to  whom  the 
materials  were  furnished.^ 

Where  the  material-man  furnishes  materials  to  several  inde- 
pendent contractors,  it  is  not  necessary  for  him  to  segregate  the 
amounts  in  the  claim. 

1396.  A  sub-contractor  may  make  a  singrle  claim  or  state- 
ment of  lien  for  all  material  furnished  to  a  contractor   for   a 

^  Hanna  v.  Colo.  Say.  Bank  (Colo.),  31  *  Schroeder  v.  Maeller,  33  Mo.  App.  28  ; 

Pac  Rep.  1020;  Eejstone  Mining  Co.  v,  Heier  v.  Meisch,  33  Mo.  App.  35. 

Gallagher,  5  Colo.  23 ;  Power  v,  McCord,  '  Harmon  y.  San  Francisco  &  S.  R.  R. 

86  IlL  214.  Co.  86  Cal.  617,  25  Pac.  Rep.  124,  23  Pac. 

«  Cox  V.  Western  Pacific  R,  R.  Co.  44  Rep.  1024,   distinguishing  Gordon  Hard- 

Cal.  18, 47  Cal.  87.  ware  Co.  v.  Railroad  Co.  86  Cal.  620,  25 

»  Cox  r.  Western  Pacific  R.  R.  Co.  44  Pac.  .Rep.  125, 22  Pac  Rep.  406. 
CaL  18,  47  Cal.  87. 
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bailding,  although  the  contractor  may  have  erected  the  building 
under  different  contracts  with  the  owner.  A  sub-contractor  cau- 
ncJt  be  required  to  take  notice  where,  in  the  construction  of  a 
building,  one  contract  between  the  owner  and  the  contractor 
ends  and  another  begins.  All  that  is  requured  is,  that  the  sub- 
contractor should  show  a  contract  or  consent  on  the  part  of  the 
owner,  and  a  proper  statement  of  all  materials  he  has  famished.^ 

1396.  In  making  a  claim  for  materials  fiimiahed  for  a  build- 
ing, the  statement  should  show  either  that  the  materials  were 
used,2  or  were  furnished  to  be  used,^  in  the  construction  or  repwr 
of  such  building.^ 

It  should  state  the  name  of  the  contractor,  sub-contractor,  or 
other  person  to  whom  the  materials  were  furnished ;  and  if  fur- 
nished to  more  than  one  person,  it  should  designate  the  materials 
furnished  to  each.  A  description  of  the  materials  furnished  as 
"  nails,  spikes,  iron,  steel,  picks,  shovels,  and  other  like  material,** 
is  too  indefinite  and  uncertain  to  sustain  a  lien.^ 

II.  The  Name  of  the  Owner. 

1397.  The  name  of  the  owner  or  reputed  owner,  when  re- 
quired to  be  given,  should  be  stated  as  an  independent  matter  in 
a  direct  and  positive  manner.^  A  statement  of  the  owner's  name 
made  incidentally,  and  as  part  of  the  description  of  the  prop- 
erty, is  insufiScient.^  The  requirement  is  one  of  substance,  and 
cannot  be  dispensed  with.®  The  statement  of  the  owner's  name  is 
a  material  matter  when  required  by  statute,  not  less  so  than  the 
statement  of  the  amount  of  the  demand,  and  is  equally  indispensa- 
ble.^   If  the  claimant  knows  the  name  of  the  owner,  he  should 

^  Jones  &  M.  Lumber  Co.  v.  Murphy,  64  '  Rugg  v,  HooYer,  28  Minn.  404,  407, 

Iowa,  165.  10  N.  W.  Rep.  473 ;  Malter  v.  Falcon  M. 

*  See  §  1828.  Co.  18  Ner.  209,  2  Pac  Rep.  50;  BetU 
«  See  §  1829.  v.  Congregation,  I  E.  D.  Smith,  654, 657; 

*  Ewing  V.  Folsom,  67  Iowa,  65,  24  N.  Majes  v.  Rufifnera,  8  W.  Va.  384,  8S6. 
W.  Rep.  595.  See,  however,  Ha/s  v,  Mercier.  22  Neb. 

*  Gordon  Hardware  Co.  v,  San  Fran-    656,  35  N.  W.  Rep.  894. 

Cisco  &  S.  R.  R.  Co.  86  Cal.  620,  22  Pac  «  Gordon  p.  Deal  (Oreg.),  31  Pac  Rep. 

^«P-  406.  287 ;  Blattner  v.  Wadleigh  (Kans.),  29  Ric. 

*  Reindollar  v.  Flickinger,  59  Md.  469  ;  Rep.  165 ;  Kezartee  v.  Marks,  15  Oreg. 
Gordon  v.  Deal  (Oreg.),  31  Pac.  Rep.  287 ;  529, 16  Pac.  Rep.  407 ;  Newman  ».  Browo, 
White  V.  Mullins  (Idaho),  31  Pac.  Rep.  27  Kans.  117. 

801 ;  Malter  v.  Mining  Co.  18  Nev.  209,  2        »  Phdpa  v.  Maxwell's  Cieek  G.  M.  Co. 
Pac.  Rep.  50.  49  Cal.  336 ;    Center  v.  Farrington,  46 
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state  it.  He  is  only  relieved  from  giving  the  name  in  case  it  is 
unknown  to  him.  If,  knowing  the  name,  he  omits  to  state  it,  his 
claim  or  notice  of  lien  is  ineffectual.^  If  a  claimant  of  a  lien, 
knowing  the  name  of  the  owner  of  the  estate,  misstates  it  in  his 
certificate  or  claim  of  lien  filed,  he  cannot  maintain  a  lieu.^ 

But  the  notice  is  sufficient  if  the  owner*s  name  is  stated,  his 
interest  described,  and  it  is  quite  apparent  that  the  claim  was  de- 
signed to  reach  his  interest.' 

A  claim  of  lien  which  describes  the  property  as  belonging  to 
the  husband  will  not  support  a  suit  to  enforce  the  lien  against 
the  wife.*  If  the  property  upon  which  the  lien  is  claimed  is  com- 
munity property,  the  claim  must  state  the  names  of  both  the  hus- 
band and  wife.^ 

The  statutes  do  not  require  the  notice  of  lien  to  state,  in  so 
many  words,  that  a  lien  is  claimed  against  the  interest  of  any 
particular  person  or  owner,  but  are  satisfied  when  the  names  of  the 
persons  against  whose  interest  the  lien  is  claimed  are  given  with 
a  statement  of  the  facts  subjecting  their  interests  to  the  lien.^ 

1398.  It  is  the  name  of  the  person  who  was  the  owner 
when  the  lien  attached  that  is  required  to  be  given  ;  that  is, 
the  owner  at  the  time  the  contract  was  made,  the  building  com- 
menced, or  the  labor  commenced  to  be  performed,  or  the  ma- 
terials to  be  furnished,  from  whichever  event  the  lien  dates  its 
origin.  A  statement  of  the  name  of  the  owner  at  the  date  of 
the  claim  or  certificate  of  lien  is  not  a  compliance  with  the 
statutes,  and  is  insufficient.^ 

The  owner  is  not  necessarily  the  owner  of  the  fee.  The  owner 
whose  name  is  required  is  the  owner  whose  interest  is  subject  to 
the  lien.  His  interest  may  be  merely  a  leasehold  interest;  or 
even  the  interest  of  one  who  has  contracted  for  the  purchase  of 
land,  and  has  entered  into  possession  and  made  improvements.^ 

1399.  If  a  oonveyanoe  of  the  property  has  been  executed 
and  recorded  pendiner  the  perfonnanoe  of  the  contract  under 

Minn.  S36,  48  N.  W.  Bep.  1134;  Bein-  Bep.  SO;  Littell,  &c.  Manufactaring  Co. 

dollar  p.  Flickinger,  59  Md.  469;  Gordon  v.  Miller,  3  Wash.  St.  480,  28  Pac.  Bep. 

r.  Deal  (Oreg.),  31  Pac.  Bep.  287.  1035,  followed. 

1  Kellj  V.  Lawg.  109  Mass.  395,  396.  •  Boss  ».  Simon,  9  N.  Y.  Supp.  536. 

*  Kelly  V.  Laws,  109  Mass.  395;  Ami-  ^  Morrison  v.  Philippi,  35  Minn.  192, 
don  V.  Benjamin,  128  Mass.  534 ;  Mayes  28  N.  W.  Bep.  239. 

f.  Ruffners,  8  W.  Va.  384.  »  Harrington  v,  MUler  (Wash.),  31  Pac. 

*  Kealeyr.  Murray,  15  N.  Y.Snpp.  403.  Bep.  325;  West  Coast  Lumber  Co.  v, 

*  Basshor  v.  Kabonm,  3  McAr.  273.  Newkirk,  80  Cal.  275,  22  Pac.  Bep.  231. 

*  Sagmeister  0.  Fobs  (Wash.),  30  Pac.  895 
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which  a  lien  is  claimed,  the  statement  of  the  claim  mnst  state 
the  name  of  the  owner  of  the  premises  at  the  time  of  the  filing 
of  such  statement.  The  record  gives  the  claimant  notice  of  the 
ownership.  A  person  having  only  a  bond  for  a  deed  borrowed  a 
sum  of  money  from  his  daughter  upon  the  promise  that  he  would 
give  her  a  deed,  when  he  got  one  from  the  owner,  to  secare  tiie 
loan.  He  proceeded  to  build  a  house,  and  afterwards  obtained 
the  title  from  the  owner,  and  executed  and  recorded  a  deed  in 
absolute  terms  to  his  daughter  without  her  knowledge.  There 
was  no  evidence  that  she  ever  had  possession  of  the  deed  or  of 
the  land,  or  knew  of  the  form  or  contents  of  the  deed.  The 
facts,  however,  warranted  the  finding  that  the  daughter  assented 
to  and  accepted  the  deed.  The  claimant  had  knowledge  of  the 
deed  when  he  filed  his  statement,  i]>  which  he  gave  the  name  of 
the  father  as  the  owner.  Though  the  daughter  was  summoned 
in  to  answer  the  petition,  it  was  held  that  it  could  not  be  main- 
tained, because  of  the  defective  certificate  or  statement  of  thelien.^ 

1400.  But  under  a  statute  whioh  merely  requires  that  the 
owner's  name  shall  be  stated,  if  known,  and  which  does  not  re- 
quire any  entry  of  the  owner's  name  in  the  lien  docket  or  index, 
the  omission  of  the  name  of  the  owner  does  not  impair  the  va- 
lidity of  the  lien ;  and  consequently  an  error  or  mistake  in  the 
name  of  the  owner  given  in  the  notice  may  be  corrected  by 
proper  averments  in  the  complaint.^  If  the  owner's  name  is 
not  known,  the  claim  need  aver  nothing  on  that  subject.^  The 
lien  law  is  a  remedial  statute,  furnishing  a  summary  remedy  for 
the  recovery  of  a  certain  class  of  claims ;  and  while  it  is  to  be 
strictly  construed,  so  far  as  to  require  a  substantial  compliance 
with  every  material  provision  by  which  the  property  of  a  third 
person  may  be  incumbered  and  a  cloud  put  upon  the  title  by  the 
mere  act  of  the  claimant,  it  is  not  to  be  so  strictly  interpreted  as 
to  deprive  creditors  of  the  benefit  intended  to  be  conferred.^ 

No  objection  can  be  taken  to  a  notice  or  certiBcate  which  gives 
the  initials  only  of  the  owner's  Christian  name,  although  the 
person  claiming  the  lien  knew  the  full  name.^     Where  the  cer- 

1  Amidon  i;.  BeDJamin,  128  Mass.  534.  *  Hubbell  v.  Schrejrer,  15  Abb.  Fr.  N. 

2  Leiegne  v.  Schwariler,  67  How.  Pr.    S.  300 ;  Leiegne  r.  Schwarxler,  67  How. 
130,  10  Daly,  547  ;  Ilnbbell  t;.  Schreyer,    Pr.  130, 10  Daly,  547. 

15  Abb.  Pr.  N.  S.  300,  304.  *  Getchell  r.  Moran,   124  Mass.  404; 

8  West  Coast  Lumber  Co.  t;.  Newkirk,    Patrick  o.  Smith,  ISO  Mass.  510. 
80  Cal.  275,  22  Pac.  Rep.  231. 
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tiiicate  originally  stated  the  Christian  name  of  the  owner  to  be 
John,  when  his  name  was  in  fact  James,  and  before  the  certifi- 
cate was  recorded  the  last  three  letters  of  the  name  were  erased, 
but  the  recorder  recorded  the  name  as  John,  it  was  held  that 
the  mistake  of  the  recording  officer  did  not  prevent  the  enforce- 
ment of  the  lien.^ 

1401.  A  provision  that  the  olaini  of  lien  shall  state  the 
name  of  the  owner  or  reputed  owner  is  complied  with  by  a 
statement  that  the  person  against  whom  a  lien  is  claimed  is  the 
owner  and  reputed  owner,^  or  the  owner  or  reputed  owner.'  But 
if  the  owner's  name  be  unknown,  the  ptoper  course  is  to  say  so, 
and,  if  there  be  a  reputed  owner,  to  state  his  name.^ 

The  party  claiming  a  lien  is  relieved  from  giving  the  true 
name  of  the  owner  only  when  this  is  not  known  to  him.^  In 
such  case  the  omission  of  the  name  or  a  mistake  in  it  is  not 
fatal  to  the  lien.^ 

It  is  important  that  the  owner's  name  should  be  given  in  the 
certificate,  if  it  can  be  done,  because  otherwise  purchasers  and 
mortgagees  relying  upon  the  record  title  are  liable  to  be  misled. 
But  the  statute  contemplates  that  there  may  be  cases  where  the 
name  of  the  owner  need  not  be  given  in  the  certificate.  If  the 
name  of  the  owner  be  not  known  to  the  petitioner,  the  certificate 
is  good  though  it  does  not  name  the  owner,  or  states  that  ^^  to 
the  best  knowledge  and  belief  "  of  the  petitioner  a  person  named 
is  the  owner,  when  in  fact  he  was  not  the  owner.^ 

If  the  claim  is  filed  against  the  owner  of  a  leasehold  interest  by 
name,  and  states  that  the  owner  of  the  fee  is  unknown,  the  claim 
is  not  bad  because  it  does  not  specifically  state  that  the  name  of 
the  reputed  owner  of  the  fee  is  not  known.® 

Under  a  requirement  that  the  notice  shall  set  forth  ^Hhe 
name  of  the  owner  or  reputed  owner,  at  the  time  of  making 
said  statement,  of  the  property  charged  with  the  lien,  according 

1  Gelchell  9.  Moran,  184  Mass.  404.  ^  Kelly  9.  Laws,  109  Mass.  395,  396. 

s  Arata  v.    Tellurium  Gold  &  SiWer  >  Cleverly  t*.  Moseley,  148  Mass.  280,  19 

Mining  Co.  65  Cal.  340,  4  Pac.  Rep.  195.  N.  £.   Rep.  394 ;  McPhee  v,  Litchfield, 

>  Minor  v,  Marshall  (N.  M.),  27  Pac.  145  Mass.  565, 14  N.  E.  Rep.  923 ;  Instal- 

Rep.  481.  ment  Building  Co.  v.  Wentwortb,  1  Wash. 

*  Maker  r.  Falcon  M.  Co.  18  Ney.  209,  St.  467,  469,  25  Pac.  Rep.  298. 

2  Pac  Rep.  50 ;  Harmon  o.  Ashmead,  68  ^  McPhee  v.  Litchfield,  145  Mass.  565, 

CaL  321,   9  Pac.   Rep.  183;   Hooper  r.  14  N.  £.  Rep.  923,  per  Morton,  C.  J. 

Flood,  54  Cal.  218,  222;    McElwee    v.  ^  West  Coast  Lumber  Co.  9.  Newkirk, 

Sandford,  53  How.  Pr.  89,  90.  80  Cal.  275,  22  Pac.  Rep.  231. 
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to  the  best  information  then  had,"  a  statement  that  the  claim- 
ant is  informed  that  a  certain  person  is  the  owner,  without  adding 
^^  according  to  the  best  information  then  had,"  is  sufficient,  espe- 
cially if  it  appears  as  a  fact  that  the  person  thus  named  as  the 
supposed  owner  appears  to  have  been  really  the  owner.^ 

1402.  Owner  of  building.  —  While  the  name  of  the  owner 
of  the  land  must  be  stated  if  the  claimant  seeks  to  affect  the 
land  with  his  lien,  under  the  laws  of  seyeral  of  the  States  a  lien 
may  be  enforced  upon  the  building  alone ;  and  therefore,  when 
a  claimant  seeks  to  do  this,  he  must  state  the  name  of  the  owner 
of  the  building,  if  the  owner  of  the  land  and  of  the  building  be 
different  persons.^ 

1403.  If  the  statute  does  not  require  the  name  of  the 
owner  to  be  stated,  the  statement  need  not  give  the  name.'  In 
such  case,  if  the  owner  has  died  before  the  filing  of  the  state- 
ment, the  account  may  be  made  out  against  his  estate,  without 
mentioning  the  names  of  the  heirs.^ 

III.  Amount  and  Particulars  of  Claim. 

1404.  The  aooount  or  olaim  of  lien  should  be  certain  and 
speoifio  as  to  the  amount,  character,  and  value  of  the  work  and 
materials  furnished,  and  the  dates  when  the  same  were  furnished, 
so  as  to  advise  the  owner,  other  lien  creditors,  and  all  persoDS 
interested,  of  the  particulars  of  the  demand  sought  to  be  en- 
forced, and  enable  them,  if  they  desire  to  do  so,  to  contest  the 
same.^  The  Supreme  Court  of  Pennsylvania  on  this  point  say:^ 
^^  As  the  law  calls  for  nothing  unreasonable  at  the  hand  of  him 
who  would  fasten  an  incumbrance  upon  the  property  of  his 
neighbor,  no  just  ground  of  complaint  is  afforded  by  insisting 
upon  a  rigid  adherence  to  its  provisions.  The  information  it 
exacts  is,  or  ought  to  be,  entirely  within  the  power  of  the  cred- 
itor to  give,  and  an  omission  to  put  it  on  the  record  is,  therefore, 
without   excuse.7     Indeed,  the  great    object   of   the   statate  in 

1  Hurlbert  v.  New  Ulm  Basket  Works,  man's  App.  8  Pa.  St.  473,  476 ;  Canon  r. 

47  Minn.  81,  49  N.  W.  Rep.  521.  White,  6  Gill,  17, 27 ;  Fergoaon  v.  Ashbell, 

3  Kezartee  v.  Marks,  15  Oregon,  529, 12  53  Tex.  245 ;  Schneider    o.  Kolthoff,  59 

Pac.  Rep.  406,  407;  Allen  v.  Rowe,  19  Ind.  568;  Wadev.  Reitx,  18  Ind.  307. 

Oregon,  188,  23  Pac.  Rep.  901.  «  Noll  v,  Swineford,  6  Pa.  St  187, 191. 

8  Welch  V.  McGrath,  39  Iowa,  519.  ?  Rehrer  v,  Zeigler,  3  W.  &  S.  258; 

«  Welch  V.  McGrath,  39  Iowa,  519.  Thomas  v.  James,  7  W.  &  S.  381 ;  Witmia 

6  Noll  17.  Swineford,  6  Pa.  St,  187 ;  Laii-  r.  Walker,  9  W.  &  S.  183, 186. 
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pointing  oat  the  characteristics  of  the  statement  to  be  filed 
would,  in  the  end,  be  utterly  defeated,  were  we  to  indulge  the 
laxity  of  practice  which  ignorance  and  carelessness  conspire  to 
introduce  and  perpetuate." 

A  substantial  compliance  with  the  statute  is  required,  but  only 
a  substantial  compliance*  Trivial  errors  or  omissions  will  not  in- 
validate the  account  or  statement."^  A  mistake  in  stating  the  date 
of  the  completion  of  the  work,  under  a  statute  which  does  not  re- 
quire such  a  statement,  will  not  affect  the  lien  where  the  com- 
plaint in  an  action  to  enforce  such  a  lien  alleges  that  the  notice 
was  in  fact  filed  within  the  proper  time  after  the  completion  of 
the  TTork.^ 

1405.  Terms,  conditions,  ajid  time  given.  —  Under  a  statute 
which  requires  that  the  claim  filed  shall  state  the  terms  and  con- 
ditions of  the  contract,  and  the  '^  time  given,"  no  objection  can 
be  taken  to  a  claim,  which  states  the  terms  and  conditions  of  the 
contract,  because  it  does  not  also  state  the  time  given,  if  it  does 
not  appear  that  there  was  any  express  agreement  as  to  time.^ 
But  a  statement  is  defective  which  states  that  the  material  and 
labor  for  which  the  lien  is  claimed  were  furnished  under  a  sub- 
contract, but  omits  to  set  out  the  terms  of  the  original  contract.^ 

A  lien  notice  should  be  sufficiently  definite  to  fairly  apprise  the 
owner  of  what  he  is  charged  with,  what  kind  of  material,  and 
what  the  same  was  furnished  for,^  and  whether  furnished  upon  a 
contract  price,  or  upon  a  basis  of  a  quantum  meruit^ 

1406.  Under  statutes  which  require  that  the  lien  filed  shall 

1  Simmons  v.  Carrier,  60  Mo.  581  ;  Hil-  *  Gates  v.  Brown,  I  Wash.  St.  470,  25 
liker  v.  Francisco, 65  Mo.  598;  Mississippi  Pac.  Hep.  914.  "The  lien  notice  in  this 
PlaniDg  Mill  v.  Presbyterian  Chnrch,  54  case  is  clearly  defective,  as  it  does  not  pur- 
Mo.  520 ;  Greenwood  v.  Harris,  8  Mo.  port  to  contain  a  statement  of  the  terms 
App.  603;  Leisse  v.  Schwartz,  6  Mo.  App.  and  conditions  of  the  contract,  while  it 
418 ;  Hayden  v,  Wnlfing,  19  Mo.  App.  does  state  that  the  work  was  performed 
353 ;  Cole  v.  Barron,  8  Mo.  App.  509 ;  and  material  famished  under  a  sub-con- 
Schulenbnrg  v.  Werner,  6  Mo.  App.  292 ;  tract."  Per  Scott,  J.  California  Powder 
Henry  v.  Plitt,  84  Mo.  237 ;  Buckley  v.  Works  v.  Blue  Tent  Gold  Mines  (Cal.), 
Taylor,  51  Ark.  302, 11  S.  W.  Rep.  281 ;  22  Pac.  Rep.  391. 

Smith  V,  Sherman  Min.  Co.  (Mont),  31        ^  Tacoma   Lumber    Co.    v.    Kennedy 
Pac  Rep.  72.  (Wash.),  30  Pac.  Rep.  79;  Warren    v. 

2  Slight  V.  Fatton  (Cal.),  31  Pac.  Rep.     Quade  (Wash.),  29  Pac.  Rep.  827. 

248.  «  Tacoma  Foundry,  &c.  Co.  v.  Wolff 

•  Hills  V.  Ohiig,  63  Cal.  104;  Doane  v,  (Wash.),  31  Pac.  Rep.  1053  ;  Reed  v.  Nor- 

Clinton,  2  Utoh,  417 ;  Albrecht  v.  Foster  ton,  90  Cal.  590,  26  Pac.  Rep.  767  ;  Cohn 

Lumber  Co.  126  Ind.  318,  26  N.  E.  Rep.  u.  Wright,  89  Cal.  86, 26  Pac.  Rep.  643. 

157.  399 


§  1407.]  MECHANICS*  LIENS  :  THE  CI.AIM. 

state  the  amount  of  the  claiixi  with  all  Just  credits,  the  amount 
of  the  claim  for  labor  and  materials  mast  be  truly  stated,  and  also 
all  the  payments  received."^  But  under  statutes  which  only  require 
the  amount  claimed  as  a  lien  to  be  stated,  or  the  entire  amount 
after  deducting  all  just  credits,  it  is  sufficient  to  state  the  balance 
claimed  to  be  due.^  A  liberal  construction  is  usually  given  to 
the  requirements  of  statutes  in  regard  to  stating  the  amount  of 
the  lien  claim ;  and,  even  under  a  requirement  that  the  amount 
shall  be  stated  with  all  just  credits,  it  has  been  held  that  a  state- 
ment of  the  balance  due,  when  this  is  stated  to  be  the  amount 
due  after  deducting  all  just  credits,  is  sufficient'  And  where  the 
requirement  is  that  the  amount  shall  be  stated  after  deducting  all 
just  credits,  it  is  sufficient  to  state  the  balance  due,  without  stating 
that  the  amount  is  due  over  and  above  all  just  credits  and  o&sets.* 

Under  a  contract  with  the  owner  to  erect  a  building  or  several 
buildings,  or  to  do  certain  work  or  furnish  certain  materials,  for  a 
specified  sum,  the  contract  being  entire,  the  statement  of  claim 
may  be  in  one  item.  No  detailed  statement  of  labor  and  mate- 
rials is  necessary  or  proper.*  And  so,  if  the  value  or  amount  of 
the  work  or  materials  can  only  be  ascertained  by  measurement,  it 
is  enough  to  state  the  measurement,  with  the  dates  of  commenc- 
ing and  finishing  the  work.® 

The  statement  should  be  as  definite  as  the  circumstances  of 
the  Ciise  will  allow.^  It  is  not  necessary  to  give  an  itemized  state- 
ment where  the  contract  or  claim  can  be  fairly  understood  with- 
out it.  It  is  the  better  and  safer  practice  so  to  do,  however,  espe- 
cially where  the  lien  is  claimed  by  any  one  other  than  the  original 
contractor.  If  all  the  items  relate  to  one  transaction,  respecting 
which  the  contract  was  made,  they  may  be  included  in  one  state- 

1  Nichols  r.  Culver,  51  Conn.  177 ;  Hes-  *  Eezartee  v,  Marks,  15  Oreg.  529, 16 

ton  V.  Martin,  11  Cal.  41  ;   Brennan  v.  Pac.  Rep.  407;  Whittier  r.  Bltkdy,  13 

Swasej,  16  Cal.  140,  76  Am.  Dec.  507;  Oreg.  546,  11   Pac.  Rep.  305;  Aioslie  r. 

Selden  v.  Meeks,  17  Cal.  128 ;  Cannon  v.  Eohn,  16  Oreg.  363, 19  Pac.  Rep.  97. 

Williams,  14  Colo.  21,  23  Pac.  Rep.  456.  ^  Doolittle  v.  Plenz,  16  Neb.  153,  SON. 

a  Knight  v.  Norris,  13  Minn.  473  ;  Las-  W.  Rep.  116;  Manlj  r.  Downing,  15  Neb. 

well  V.  Presbyterian  Church,  46  Mo.  279 ;  637,  19  N.  W.  Rep.  601. 

Thomas  i.  Huesman,  10   Ohio    St.  152,  •  Davis  v.    Hines,    6    Oiiio  St.  473; 

157.  Thomas  v.  Haesmau,  10  Ohio  St.  I5S; 

8  Merchant  v.  Hameston,  2  Wash.  433 ;  Sharon  Town  Co.  i;.  Morris,  39  Etns.  377, 

Maynard  v.  Ivey  (Nov.),  29   Pac.    Rep.  18  Pac.  Rep.  230. 

1090.  7  Mix  17.  £ljr,  2  G.  6r.  513. 
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ment ;  and  although  intermediate  balances  have  been  struck  by 
the  parties,  they  may  be  included  in  one  statement."^ 

1407.  The  dates  of  the  items  of  the  cleum  should  be  so 
stated  as  to  enable  parties  interested  to  discover  during  what 
period  the  labor  was  done  and  the  materials  furnished.^  The  rule 
requires  certainty  to  a  common  intent,  not  precision,  in  the  state- 
ment.^ A  statement  of  account  for  materials  furnished  is  gen- 
erally sufficient  as  to  date  if  it  gives  the  dates  between  which  the 
articles  were  delivered,  without  giving  the  specific  dates  at  which 
each  part  of  the  whole  was  delivered ;  ^  or  if  it  appeal's  that  the 
work  was  done  or  material  furnished  within  the  statutory  time.^ 
The  mere  omission  of  the  year  in  the  date  of  the  account  is  not  a 
fatal  error .^ 

Where  a  statute  requires  a  statement  of  the  date  when  the 
materials  were  furnished  or  the  work  done,  an  error  in  stating 
the  date  accidentally  fhade,  or  made  without  fraudulent  intent, 
may  be  cured  by  proof  of  the  correct  date,  if  it  appears  that  this 
was  within  the  time  allowed  for  filing  the  lien.^  A  claim  of  lien 
which  states  that  sixty  days  had  not  elapsed  since  the  work  was 
performed  and  the  materials  furnished,  and  is  dated  at  the  end 
before  the  signature,  is  a  sufficient  statement  of  the  date  from 
which  the  lien  was  claimed  to  have  commenced.^ 

1408.  The  requirement  of  a  just  and  tru^  account  is  not 
complied  with  by  filing  one  for  an  amount  greatly  in  excess  of 
the  amount  due.^  If  a  claimant  places  upon  record  a  state- 
ment which  he  knows  is  not  correct,  the  authorities  are  very  uni- 
form that  the  lien  is  lost.^^    Thus,  if  one  places  on  record  a  claim 

1  Lamb  v.  Hanneman,  40  Iowa,  41.  App.  410,  412,  per  Bakcwell,  J. :  "  It  is 

^  Rush  V.  Able,  90  Pa.  St.  153 ;  Bayer  surely  no  hardship  to  require  of  those  to 

17.  Reeside,  14  Pa.  St.  167 ;  McClintock  v.  whom  this  extraordinary  remedy  is  given 

Rosh,  63  Pa.  St.  203 ;  Johnson  v.  Gold,  that  they  should  file,  as  the  law  requires, 

32  Minn.  53.5, 21  N.  W.  Rep.  719.  an  account,  substantially  correct  and  snffi- 

'  Bangs  V,  Berg,  82  Iowa,  350,  48  N.  ciently  definite,  of  the  claimq  for  which 

W.  Rep.  90.  they  are  entitled  to  a  lien.    It  would  be 

^  Stuart  V.  Broome,  59  Tex.  466 ;  Manly  oppressive  to  the  owners  of  real  estate  to 

V.  Downing,  15  Neb.  637,  19  N.  W.  Rep.  hold  that  a  lien  may  be  filed  for  any 

601.  amount,  and  shall  be  good  for  sach  items 

*  Hayden  v.  Wulflng,  19  Mo.  App.  353.  as  may  be  established.    The  claim  must 

*  Cole  V.  Barron,  8  Mo.  App.  509.  stand  or  fall  substantially  as  made." 

^  Treosch  V.  Shryock,  55  Md.  330.  ^^  Lynch  o.  Cronan,  6  Gray,  531 ;  Foster 

*  Ryan  v.  Klock,  36  Hun,  104.  v,  Schneider,  2  N.  Y.  Supp.  875;  White- 
B  Hoffman  v,  Walton,   36    Mo.    613;    nack  v.  Noe,  II  N.  J.  Kq.  321 ;  Reeve  t;. 

Eling  p.  Railway  Construction  Co.  7  Mo.    Elmendorf,  38  N.  J.  L.  125;  Hoffman  v. 
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for  over  nine  hundred  dollars  when  the  true  amount  was  only 
about  seven  hundred  and  fifty  dollars,  knowing  that  the  dedac- 
tions  should  be  made,  and  that  the  amounts  thereof  appeared  in 
the  contract,  he  will  be  held  to  have  lost  his  lien,  on  the  groand 
that  he  knowingly  and  wilfully  claimed  more  than  his  due,  his  only 
excuse  being  that  his  attorney,  who  had  the  contract,  was  away, 
thougb  it  appeared  that  no  effort  was  made  to  get  it  from  the 
attorney's  oflBce,  or  to  get  the  duplicate  thereof  which  the  owner 
of  the  property  had.*  Yet,  under  such  a  statute,  the  lien  is  not 
lost  because  the  claimant,  through  inadvertence  or  mistake,  has 
included  some  items  for  which  he  is  not  entitled  to  a  lien;  es- 
pecially if  no  one  has  been  injured  by  the  error,  and  the  erro- 
neous items  can  be  separated  easily  from  the  rest.^  It  is  not 
necessary,  under  such  requirement,  that  these  words  shall  appear 
in  the  lien  account  or  affidavit.* 

1409.  The  acoount  itself  must  show  the  amount  of  the  lien 
charge,  under  a  provision  for  filing  a  just  and  true  account,  with- 
out the  aid  of  extrinsic  evidence  to  separate  the  charges  for  which 
there  is  a  Hen  from  those  for  which  there  is  no  lien.  When  the 
account  is  in  a  single  item,  and  it  appears  from  the  contract  that 
this  is  for  different  services,  for  a  part  of  which  no  lien  can  attach, 
the  account  is  not  a  sufficient  basis  for  a  lien.^  If,  however,  the 
account  be  made  up  of  several  items,  for  some  of  which  there 
might  be  a  lien,  and  for  others  of  which  there  could  be  no  lien, 
the  claimant  might  enforce  the  lien  for  the  former  items  after 
rejecting  the  other  items.^ 

An  account  by  a  sub-contractor  which  refers  for  its  items  to 
the  contract  between  him  and  the  contractor  is  insufficient,  un- 
less the  contract  is  made  part  of  the  account.^  It  is  not  the  con- 
tract but  the  account  which  shows  the  lien  claim.^ 

Walton,  36  Mo.  613 ;  Stabbs  v.  Railroad  Kiel  v.CarU,  51  Conn.  440;  Odd  Fdlom' 

Co.  65  Iqwa,  513,  22  N.  W.  Rep.  654  ;  Hall  v.  Maaser,  24  Pa.  St.  507  ;  GbA(S\  v. 

Gibba  v.  Hancbette  (Mich.),  51  N.  W.  Rep.  Beard,  11  N.  Y.  Sapp.  899,  38  N.  Y.  St. 

691.  Rep.  852. 

1  Gibbs  r.  Hancbette  (Micb.),  51  N.  W.  «  Schro«d«r  v.  Moeller,  33  Mo.  App.  S8; 
Rep.  691.  Basaett  v.  Brewer,  74  Tex.  554,  IS  S.  W. 

2  Allen  V.  Frumet  M.  &  S.  Co.  73  Mo.  Rep.  229. 

688  ;  Johnson  v.  Barnes,  &c.  Bailding  Co.  «  Edgar  v.  Saliabnrf ,  17  Mo.  271 ;  Nel- 

23  Mo.  App.  546 ;  Greenwood  v,  Harris,  son  v.  Withrow,  14  Mo.  App.  270i 

8  Mo.  App.  603  ;  Black  v.  Appolonio,  1  ^  Edgar  v,  Salishniy,  17  Mo.  271,  per 

Mont.  342 ;  Mason  v.  Germaine,  1  Mont.  Gamble,  J. 

263 ;  Harrington  v.  DoUman,  64  Ind.  255 ;  «  Nelson  o.  "Vnthrow,  14  Mo.  App.  W- 

402  ^  I^wis  V,  Cntter,  6  Mo.  App.  54. 
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1410.  Where  partial  pasnnents  have  been  made,  it  is  only 
neoessary  to  state  the  amount  of  the  balance  due,  unless  the 
statutes  expressly  or  impliedly  require  a  specification  of  the 
valne  of  the  labor  and  materials,  and  of  the  amount  of  any  pay- 
ments made.^  The  certificate  should  show  on  what  account  the 
claim  is  made,  so  that  it  will  appear  that  the  claim  is  one  for 
which  there  may  be  a  lien.  But  if  the  amount  claimed  is  stated 
to  be  for  labor  and  materials,  it  does  not  matter  that  the  whole 
amount  of  the  debt  for  labor  and  materials  had  been  a  larger 
amount,  and  that  this  had  been  reduced  to  the  amount  for  which 
a  lien  is  claimed  by  partial  payments. 

If  the  owner  directs  no  special  application  of  partial  payments 
made  by  him,  and  the  contractor  does  not  make  a  special  ap- 
plication of  them  at  the  time,  he  cannot  afterwards  make  a  spe- 
cial application  of  them  to  serve  his  interests  as  these  are  sub- 
sequently developed.^  The  law  will  generally  apply  such  pay- 
ments to  the  oldest  items  of  the  account.  But  if  materials  are 
furnished  for  seyeral  houses  at  the  same  time,  and  afterwards  a 
lien  is  claimed  upon  one  of  them,  general  payments  made  upon 
account,  and  not  specifically  applied  by  either  debtor  or  creditor, 
should  be  applied  pro  rata  upon  the  accounts  for  the  several 
houses,  and  the  omission  to  give  such  credit  in  the  account  of  the 
lien  filed  is  a  failure  to  give  a  just  and  true  account,  and  vitiates 
the  lien.^ 

Where  it  appears  that  part  of  plaintiffs  account  consists  of 
advances  made  by  him  to  pay  freights  chargeable  to  the  defend- 
ant, it  is  equitable  to  apply  cash  payments  which  had  been  made 
on  the  general  account  to  the  non-lienable  items  thereof.^ 

1411.  A  olaim  which  shows  that  the  oontraot  is  only  partly 
performed,  and  does  not  show  the  amount  due,  is  bad.  A 
statement  claiming  a  lien  for  the  entire  amount  agreed  upon  to 
be  paid  for  the  performance  of  a  contract  in  erecting  a  build- 
ing, which  shows  that  the  contract  has  not  been  completed  by 
reason  of  proceedings  in  insolvency  against  the  owner,  and  which 

^  Niebobi  V.  Calrer,    51    Conn.    177;  ^  Lane  r.  Jones,  79  Ala.  156  ;  Jefferson 

Thomas  r.  Hnesmsn,  10  Ohio    St.  152,  v.  Church  of  St  Matthew,  41  Minn.  392, 

157  ;  Laswell  v.  Presbyterian  Cbarch,  46  48  N.  W.  Rep.  74. 

Mo.  879 ;  Knight  v.  Norris,  18  Minn.  473 ;  '  Lane  v,  Jones,  79  Ala.  156. 

Heston  v.  Martin,  11  Cal.  41 ;  Brennan  v.  *  North  v.  La  Flesh,  78  Wis.  520,  41  N. 

Swaaey,  16  Cal.  140,  76  Am.  Dec.  507;  W.  Rep.  688. 
Selden  v.  Meeks,  17  Cal.  128. 
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misstatement  was  intentional.^  But  the  claimant  should  be  held 
to  the  strictest  exercise  of  good  faith  ;  and  if  it  appears  that  he 
has  included  in  his  statement  items  of  account  for  which  he  is  not 
entitled  to  a  lien,  for  the  purpose  of  securing  a  lien  for  such  items, 
his  entire  claim  for  a  lien  should  be  rejected.'  The  lien  is  not 
invalidated,  at  least  between  the  parties,  by  a  claim  of  a  larger 
sum  than  is  actually  dae,  if  the  misstatement  was  unintentional.' 
An  honest  mistake,  either  of  law  or  of  fact,  by  reason  of  which 
the  amount  due  is  overstated,  in  the  absence  of  fraud  or  of  an 
intention  to  deceive,  and  where  no  one  has  in  fact  been  deceived 
or  misled  to  his  injury,  will  not  vitiate  the  lien.^  The  amount  of 
the  claim  may  properly  be  made  large  enough  to  cover  everything 
which  the  lienor  may  be  entitled  to,  for  the  reason  that  there  can 
be  no  recovery  beyond  the  amount  claimed  in  the  lien  filed.^ 

1414.  The  intentional  omisBion  of  credits  for  the  purpose 
of  increasing  the  amount  of  a  lien  is  a  violation  of  the  reqaire- 
ment  to  file  ^^a  just  and  true  account,"  and  vitiates  the  state- 
ment.^ The  omission  of  credits  may  not  be  intentional,  and  it 
does  not  necessarily  lead  to  the  conclusion  that  the  claimant 
intended  to  claim  more  than  was  justly  due  to  him  ;  but  the  jury 
is  authorized  to  consider  this  fact  as  bearing  upon  the  question.^ 

1416.  A  statutory  provision  that  no  inaccuracy  in  the  state- 
ment shall  invalidate  the  proceedings,  unless  it  shall  appear 
that  the  person  filing  the  statement  has  wilfully  and  knowingly 
claimed  more  than  is  his  due,  protects  an  overstatement  of  the 

^  Nichols  V.  Culver,  51  Conn.  177 ;  Kiel  were  included  in  the  account  in  such  a 

p.  Carll,  51  Conn.  440;  Marston  v.  Ken*  way  as  to  make  it  appear  that  they  vere 

yon,  44  Conn.  349 ;  Bank  of  Charleston  v.  for  services  rendered ;  and  the  plaioDiT 

Curtiss,  18  Conn.  342,  349,  46  Am.  Dec.  was  denied  a  lien  even  for  the  serrioei 

325 ;  Hopkins  v.  Forrester,  39  Conn.  351 ;  which  he  had  rendered. 

Thomas  p.  Haesman,  10  Ohio  St.  152;  *  Nichols   9.  Culver,    51    Conn.  177; 

Barber  v.  Reynolds,  44  Cal.  519 ;  Harmon  Smith  v.  Norris,  120  Mass.  58, 63 ;  Mo^ 

V.  San  Francisco  &  S.  R.  R.  Co.  86  Cal.  gan  v.  Taylor,  5  N.  Y.  Supp.  920. 

617,  25  Pac.  Rep.  124,  23  Pac.  Rep.  1024;  «  Kiel  v,  Carll,  51  Conn.  440;  Manton 

Morgan  v,  Taylor,  5  N.  Y.  Supp.  920;  v.  Kenyon,  44  Conn.  349 ;  Hopkins  r.Fo^ 

Nolan  V.  Lovelock,  1  Mont.  224 ;  Mason  v.  rester,  39  Conn.  351 ;  Bank  of  Charleston 

Oermaine,  1  Mont.  263 ;  Black  v.  Appo-  v,  Curtiss,  18  Conn.  342,  46  Am.  Dec 

lonio,  1  Mont.  342 ;  Harrington  v.  Doll-  325. 

roan,  64  Ind.   255 ;    Albrecht  v.  Foster  «  Lutz  v.  £Iy,  3  E.  D.  Smith,  621 ;  Mor- 

Lumber  Co.  126  Ind.  318,  26  N.  E.  Rep.  gan  v,  Taylor,  5  N.  Y.  Supp.  980. 

157.  «  Lane  r.  Jones,  79  Ala.  156;  Hoff- 

2  Stubbs  V.  Clarinda.  C.  S.  &  S.  W.  R.  man  w.  Walton,  36  Mo.  613;   McWfl- 

R.  Co.  65  Iowa,  513,  22  N.  W.  Rep.  654.  liams  v,  Allen,  45  Mo.  573. 

In  this  case    items  for  money  expended  ^  Corbett  v.  Greenlaw,  117  Mass.  167. 
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amount  due,  if  this  be  not  made  wilfally  and  knowingly.^  The 
lien  is  not  defeated  by  an  overstatement  of  the  amount  for  which 
a  lien  is  claimed,  if  the  whole  amount  is  really  due  to  the  claim- 
ant, and  he  honestly  supposes  that  he  has  a  lien  therefor.  It  is 
not  defeated  by  a  mistake  as  to  the  proper  way  of  appropriating 
partial  payments,  if  the  claimant  does  not  wilfully  and  knowingly 
claim  more  than  is  due.^  It  is  no  objection  that  a  claimant  has 
placed  too  great  a  value  upon  his  labor,  it  not  appearing  that  he 
wilfully  and  knowingly  claimed  more  than  was  due.^  The  fact 
that  some  materials  furnished  for  a  building  are  wasted,  and  do 
not  go  into  its  construction,  does  not  invalidate  the  claim  though 
included  in  it.^ 

1416.  A  statute  which  allows  the  filing  of  a  statement  of 
the  agfirregate  price  of  the  work  and  materictls,  where  there 
is  a  contract  for  a  stipulated  sum,  or  where  the  value  or  amount 
of  the  work  or  materials  can  only  be  ascertained  by  measure- 
ment when  done,  applies  only  to  one  who  contracts  with  the 
owner,  notwithstanding  its  general  terms.^  A  sub-contractor  is 
bound  to  set  forth  the  particulars  of  his  claim.  The  sub-con- 
tractor is  entitled  to  no  more  than  the  fair  market  value  of  the 
work  done  and  materials  furnished  on  the  credit  of  the  building ; 
and  hence  the  owner  should  be  informed  by  the  claim  filed  as  to 
the  particulars  of  the  claim,  that  he  may  make  the  necessary 
inquiries  to  satisfy  himself  of  its  justice  as  a  lien  on  his  prop- 
erty. The  agreement  between  the  contractor  and  sub-contractor 
13  not  the  measure  of  the  owner's  responsibility ;  his  building  is 
bound  for  no  more  than  the  value  of  the  work  done  and  mate- 
rials  furnished  by  the  sub-contractor.^ 

But  where  the  contract  is  made  with  the  owner  through  an 
agent,  it  is  not  necessary  upon  filing  a  mechanic's  lien  to  specify 

1  Underwood  t;.  Walcott,  3  Allen,  464;  449.    Seoi  also,  Rude  v.  Mitchell,  97  Mo. 

Smith  V.  Norris,  120  Mass.  58;  Whitney  365,  11  8.  W.  Kep.  225,  and  notes  in  24 

V.  Joslin,  108  Masi.  103.  Am.  Law  Rev.  p.  857.    In  Maine  the  stat- 

*  Sexton  V,  Weaver,  141  Mass.  273,  6  ute  makes  no  distinction  between  a  con- 
N.  £.  Bep.  367.  tractor  and  a  sub-contractor  as  regards 

<  Smith  V.  Norris,  120  Mass.  58.  the  statement  of  the  claim.    Wescott  v. 

*  Schroeder  t;.  Mueller,  83  Mo.  App.    Banker,  83  Me.  499,  22  Atl.  Rep.  388. 
28.  «  Gray  v,  Dick,  97  Pa.  St.  142,  per 

s  Gray  v.  Dick,  97  Pa.  St.  142 ;  Lee  v.  Trunkey,  J. ;  Lee  v.  Burke,  66  Pa.  St. 
Burke,  66  Pa.  St.  336 ;  Russell  v.  Bell,  44  336 ;  Brown  v.  Myers^  145  Pa.  St.  17,  23 
Pa.  St.  47 ;  Young  v,  Lyman,  9  Pa.  St.    Atl.  Rep.  254. 
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the  particulars  of  the  work  done  or  materials  furnished,  as  in  the 
case  of  a  contract  entered  into  with  a  sub-contractor.^ 

1417.  Statutes  which  require  the  filing  of  a  true  account 
of  the  work  done  or  materials  furnished  necessarily  imply  an 
itemized  or  detailed  statement  of  the  transactions  which  are  the 
foundation  of  the  lien.^  The  particulars  of  the  lien  serve  for 
the  protection  not  only  of  the  owner,  but  for  the  protection  of 
the  contractor,  and  of  purchasers  and  others  who  may  become 
interested  in  the  property  subject  to  the  lien.*  The  chief  pur- 
pose, however,  which  the  account  serves,  is  to  give  the  owner 
notice  of  the  amount  and  character  of  the  claim,  so  that  he  may 
protect  himself  in  his  future  dealings  with  the  contractor.  To 
serve  this  purpose  the  claim  should  show  what  it  is  for,  whether 
work  or  materials;  and  a  notice  which  does  not  show  this  is 
defective.^     Stating  a  balance  due  is  not  sufficient.^ 

1418.  Under  statutes  which  require  a  bill  of  particulars  or 
account,  a  statement  of  the  balance  due  is  insufficient.^  But 
if  the  entire  work  be  done  under  a  contract  for  a  definite  price, 
it  is  sufficient  to  state  this  without  any  attempt  to  give  the 
various  items  for  the  work  done  and  material  furnished.^  If  the 
items  of  building  material  are  particularly  and  accurately  de- 
scribed, except  that  the  price  of  each  item  is  not  given,  but  the 
whole  amount  of  the  price  agreed  upon  is  given  at  the  foot  of  the 
account,  the  statement  is  sufficient.^  In  like  manner,  under  a 
statute  which  requires  a  statement  of  the  terms,  time  given,  and 

1  Harnish  i;.  Herr,  98  Pa.  St.  6.  ^  Cannon  v.  Williams,  14  Colo.  21,  23 

2  Shackleford  v.  Beck,  80  Va.  573 ;  Car-  Pac.  Rep.  456 ;  Hanna  v.  Colo.  Sar.  Bank 
son  V.  White,  6  Gill,  17 ;  Greene  v,  Ely,  2    (Colo.),  31  Pac.  Rep.  1020. 

Greene,  508;  Rade  v.  Mitchell,  97  Mo.  »  Rude  v,  Mitchell,  97  Mo.  365,11  S. 

365,  11  S.  W.  Rep.  225;  School  District  W.  Rep.  225;  Grares  p.  Peircc,  53  Mo. 

V.  Howell,  44  Eans.  285,  24  Pac  Rep.  423;  Coe  v,  Ritter,  86  Mo.  277,  287;  Mc- 

365.  WUiiams  v,  Allen,  45  Mo.  573 ;  Borrongh 

*  Valentine   v.  Rawson,  57  Iowa,  179,  v.  White,  18  Mo.  App.  229. 

10  N.  W.  Rep.  338;  Noll  u.  Swineford,  6  »  Pool  v.   Wedemcyer,  56  Tex.  287; 

Pa.  St.  187;  Shackleford  v.  Beck,  80  Va.  Doolittle  v,  Plenz,  16  Neb.  153,  20  N.  W. 

573;  Carson  V.  White,  6  Gill,  17.  Rep.  116;  Manly  r.  Downing.  15  NelK 

*  German  Lutheran  Church  v.  Heise,  637, 19  N.  W.  Rep.  601 ;  Davis  v.  Hines, 
44  Md.  453,  454 ;  Thomas  v.  Barber,  10  6  Ohio  St.  473;  Thomas  v.  HuesmsD,  10 
Md.   380;  Heinrich  v,  Carondelet  Gym-  Ohio  St.  152. 

nastic  Soc.  8  Mo.  App.  588 ;  Foster  o.        ^  Bardwell  v,  Anderson  (Mont),  32  Pac. 
Wulfing,  20  Mo.  App.  85 ;  Codling  v.  Naat,    Rep.  285. 
8  Mo.  App.  573. 
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conditions  of  the  contract,  if  there  are  no  special  terms,  time,  or 
conditions,  of  course  none  need  be  stated."^ 

1419.  An  accoiint  containiner  a  lumping  charge,  in  which  is 
mingled  an  item  for  which  no  lien  is  given,  will  not  support  a 
lien  ;  and  the  defect  cannot  be  cured  by  oral  evidence  from  which 
the  jury  may  separate  items  for  which  a  lien  is  given  from  those 
for  which  a  lien  is  not  given.^  Thus,  if  the  account  filed  is  a 
single  item,  being  the  contract  price  for  the  carpenter's  work 
upon  a  house,  and  the  contract  shows  that  this  price  was  not  for 
work  alone,  but  was  also  for  superintending  the  work,  it  is  held 
that  the  defect  in  the  account  could  not  be  cured  by  an  appor- 
tionment of  the  amount  which  was  fairly  due  for  work  from 
the  amount  which  was  due  for  superintending  the  work.^  The 
amount  of  the  lien  claim  must  appear  clearly  and  definitely  from 
the  account  filed. 

1420.  Under  some  statutes  it  is  sufficient  to  state  the 
amount  of  the  lien  claim  without  giving  the  items  that  make 
up  such  amount.^  This  is  especially  the  case  where  all  the 
items  for  labor  and  materials  are  furnished  under  an  entire  con- 
tract for  a  specified  sum  ;  and  accordingly  it  need  not  appear 
what  part  of  the  amount  due  is  for  labor,  as  distinguished  from 
the  amount  due  for  materials.^  The  true  amount,  and  not  the 
items  that  make  it  up,  is  the  material  thing  to  be  shown,  and 
the  items  are  not  so  important  for  the  purpose  of  the  certificate, 
as  they  are  in  making  or  creating  proof  of  the  account.^ 

IV.  Description  of  the  Land  upon  which  a  Lien  is  Claimed. 

1421.  In  sreneral,  it  is  only  necessary  that  the  statement  or 
notice  of  lien  should  so  describe  the  property  that  it  can  be  rea- 
sonably recognized.  In  other  words,  a  description  is  sufficient 
if  it  contains  enough  to  enable  a  person  who  is  familiar  with  the 
locality  to  identify  the  land  intended  to  be  described  with  rea- 
sonable certainty.^     There   is  generally  great   reluctance  to  de- 

^  Lonkey  v.  Wells,  16  Ner.  271.  v.  Swasej,  16  Cal.  140,  U2,  76  Am.  Dec. 

*  Edgar  r.  Salisbury,  17  Mo.  271 ;  Ker-  507;  Selden  ».  Meeks,  17  Cal.  128,  131. 
•baw  V,  Fitzpatrick,  30  Mo.  App.  575;  6  Wescott  v.  Buoker,  83  Me.  499,  22 
Nelson  V,  Withrow,  14  Mo.  App.  270.  Atl.  Rep.  388.    See  §  1418. 

*  Nelson  v.  Withrow,  14  Mo.  App.  270.  «  Sexton  v.  Weaver,  141  Mass.  273, 6  N. 

*  Bicker  r.  Joy,  72  Me.  106 ;  Wescott  E.  Rep.  367,  per  W.  Allen,  J. ;  Whitticr  v. 
P.  Banker,  83  Me.  499,  22  Atl.  Rep.  388 ;  Blakely,  13  Oreg.  546, 11  Pac.  Rep.  305. 
Lonkey  v.  Wells,  16  Ner.  271;  Brennan  ?  See  §  1600.    California:  Tibbetts  v. 
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daring  a  claim  invalid  merely  by  reason  of  a  loose  description ; 
and  the  jury  is  generally  allowed  to  determine  whether  the  land 

is  in  fact  described.^  Only  such  descriptions  as  are  calculated  to 
mislead  subsequent  purchasers  and  creditors,^  or  fail  to  locate  the 

premises,  invalidate  the  claim.^  A  description  in  a  claim  cannot 
be  supplied  by  parol  evidence,  but  an  ambiguity  may  be  explained 
and  ^the  premises  identified  by  such  evidence.^     A  description 

Moore,  23    Cal.   208,  209;    Hotalin|(  v.  App.  82;  De  Witt  v.  Smith,  63  Mo.  263; 

Cronise,  2  Cal.  60;  Tredinnick  v.  Red  Wright  ».  Beardsley,  69  Mo.  548 ;  Bradish 

Cloud  Consolidated  M.  Co.  72  Cal.  78, 13  v.  James,  83  Mo.  313 ;  Mechanics'  P.  M. 

Pac.  Rep.  152;   Willamette  Steam  Mills  Co.  v.  Kast,  7  Mo.  App.  147. 

Co.  V.  Eremer,  94  Cal.  205,  29  Pac.  Rep.  Mantaaa  :    VaDtilborgh    v.    Black,  S 

633.  Moot.  371. 

Colorado :  Martin  v.  Simmons,  1 1  Colo.  Hebraska  :  White  Lake  Lumber  Co.  v. 

41 1,  18  Pac.  Rep.  535.  Russell,  22  Neb.  126,  34  N.  W.  Rep.  104. 

Conneotioat :  Bank  of  Charleston  v.  Cur-  Hew  York :  Tinker  v,  Geragfatjr,  1  £.  D. 

tisB,  18  Conn.  341,  46  Am.  Dec.  325.  Smith,  688. 

Delaware :  France  v,  Woolston,  4  Honst.  Oregon :   Kezartee  v.  Marks,  15  Oreg. 

557.  529,  16  Pac  Rep.  407. 

Florida :  Emerson  v,  Gainej,  26  Fla.  PonnsylTaaia :  Knabb's  App.  10  Pa.  St. 

133,  7  So.  Rep.  526.  186,  51  Am.  Dec.  472 ;  Ewing  v.  Banas, 

Indiana:  White  v,  Stanton,  111   Ind.  4  W.  &  S.  467;  McClintock  v.  Rash,  63 

540,  13  N.  E.  Rep.  48 ;  Crawfordsville  v.  Pa.  St.  203 ;  Kennedy  v.  House,  41  Pa. 

Boots,  76  Ind.  32 ;  Caldwell  v.  Asbury,  St.  39.    See  Linden  Steel  Co.  v.  Imp^ 

29  Ind.  451 ;  Newcomer  v.  Hatchings,  96  rial  Refining  Co.  146  F&.  St.  4 ;   Short 

Ind.  119;  McNamee  v.  Raack,  128  Ind.  v,  Ames,  121  Pa.  St.  530,  15  Atl.  Bep. 

59, 27  N.  W.  Rep.  423  ;  Quaack  r.  Schmid  607. 

(Ind.),  30  N.  £.  Rep.  514.  South  Dakota :  Cole  v.  Caster  Co.  Agric. 

Illinois  :  Quackenbush  v.  Carson,  21  111.  Ass.  52  N.  W.  Rep.  1086. 

99.  Washington:   Kellogg  v.    Little,    &c 

Kaniaa :  Seaton  v.  Hixon,  35  Kans.  663,  Mannf .  Co.  1  Wash.  St.  407, 25  Pac  Rep- 

12  Pac.  Rep.  22.  461. 

Maasaohnaetta :  Patrick  v.  Smith,  120  Witeonsin:  Brown  v.  Gaslight  Ca  16 

Mass.  510 ;  Bristow  v.  Evans,  124  Mass.  Wis.  555. 

548  ;  Parker  i;.  Bell,  7  Gray,  429 ;  Cleyerlj  i  Cleverly  v.  Moselejr,  148  Mass.  260, 

V.  Moseley,  148  Mass.  280,  19  N.  E.  Rep.  19  N.  £.  Rep.  394 ;  Kezartee  o.  Marks,  15 

394.  Oreg.  529,  16  Pac.  Rep.  407. 

XinneBota :  North  Star  Iron  Works  Co.  >  Ewing  v,  Barras,  4  Watts  &  S.  467 ; 

r.  Strong,  33  Minn.  1,21  N.  W.  Rep.  740;  National    Lumber   Co.   v.   Bowman,  77 

Nystrom  v.  London,  &c.  Mortg.  Co.  47  Iowa,  706,  42  N.  W.  Rep.  557. 

Minn.  31,  49  N.  W.  Rep.  394;  North.  >  McCarty  v.  Van  Etten,  4  Minn.  461; 

western  Cement  Co.  v.  Norwegian  Sem-  Mt.    Tacoma    Mannf.    Co.    v.    Cultnm 

inary,  43  Minn.  449,  45  N.  W.  Rep.  868;  (Wash.),  32    Pac.  Rep,  95;  Warren  r. 

McCarty  v.  Van  Etten,  4  Afinn.  461 ;  Rus-  Qaade  (Wash.),  29  Pac.  Rep.  827 ;  Young 

sell  V.  Hayden,  40  Minn.  88,  41   N.  W.  v.  Howell  (Wash.),  31  Pac  Rep. 629. 

Rep.  456;  Tulloch  v.  Rogers  (Minn.),  53  *  Munger  v.  Green,  20  Ind.  38;  Mc- 

N.  W.  Rep.  1063.  Namee  v.  Raack,  128  Ind.  59,  27  N.  E. 

Missonri :  Holland  v.  McCarty,  24  Mo.  Rep.  423. 
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which  is  correct  for  a  lot  numbered  fourteen  on  a  certain  survey 
is  not  sufficient  to  create  a  lien  on  lot  thirteen  on  the  same  survey. 
Such  a  description  is  not  helped  by  a  statutory  provision  that  any 
error  or  mistake  in  the  description  shall  not  affect  the  validity  of 
the  lien,  provided  the  property  may  be  identified  by  the  descrip- 
tion. Nor  is  such  description  aided  by  a  reference  to  the  lot  as 
the  lot  on  which  there  are  ^^  certain  frame  buildings  and  out- 
houses," as  such  description  might  apply  to  any  lot  on  which  such 
buildings  stood,  even  though  it  appears  that  there  were  no  build- 
ings on  lot  fourteen,  while  there  were  such  on  lot  thirteen.^ 

The  land  may  be  described  by  the  buildings  or  structures  cov- 
ering the  land,  if  it  is  sought  to  subject  only  the  land  so  covered 
to  the  lien,  and  the  buildings  are  such  in  character,  or  are  so 
described,  as  to  be  readily  identified.^  A  mine  which  is  well 
known  may  be  described  by  name,  the  county,  township,  and 
mining  district  being  also  mentioned.^  A  quartz  mill  may  be 
described  by  the  name  by  which  it  is  known  in  a  town  and  county 
named.^ 

1422.  A  notice  of  a  lien  which  does  not  specify  the  lot  or 
buildingr  on  which  the  lien  is  claimed,  except  by  the  name  of 
the  street,  or  the  name  of  the  county  in  which  it  is  situated,  is 
insufficient.^  A  statement  that  the  property  upon  which  the  lien 
is  claimed  is  a  line  of  street  railway  owned  by  a  certain  corpora- 
tion in  a  city  named,  it  appearing  that  the  corporation  had  several 
lines  of  railway,  to  either  of  which  such  designation  would  be 
equally  applicable,  is  if^sufficient.^  The  same  certainty  of  descrip- 
tion is  requisite  as  in  case  of  a  levy  under  an  execution,  so  that 
the  court  may  be  informed  what  land  to  order  to  be  sold,  and  the 
purchaser  may  be  able  to  locate  it.  Certainty  of  description  is 
also  requisite  to  enable  incumbrancers  and  creditors  to  determine 
from  the  record  what  property  is  covered  by  the  lien.''^     Under  a 

^  Goodrich     Lamber    Co.    v,    Davie  named ;  Brown  v.  Coke  Co.  16  Wis.  555, 

(Mont.),  32  Pac.  Rep.  282.  describing  the  workd  of   the  defendant 

'  Brown  v.  Wright,  25  Mo.  App.  54 ;  company. 
Holland  v.  McCarty,  24  Mo.  App.  82;        '  Tredinnick    p.   Red    Cload   Consoli- 

TSbbetU  v.  Moore,  23  CaL  208 ;  Kennedy  dated  M.  Co.  72  Cal.  78,  13  Pac.   Rep. 

V.  HooM,  41  Pa.  St  39 ;  Barker  v.  Conrad,  152. 

IS  Serg.  &  R.  301 ;  Scholea  v.  Hnghes,        *  Tibbetts  v,  Moore,  28  CaL  208,  212. 
77  Tex.  482, 14  S.  W.  Rep.  148,  describing        >  Basshor  v.  Kilboum,  3  McAr.  273. 
t ''  brick  city  hall "  in  a  town  named ;        •  Fleming  r.  St.  Paul  City  Ry.  Co.  47 

Straeder  v.  Cogswell,  28  HI.  457,  describ-  Minn.  124, 49  N.  W.  Rep.  661. 
ing  "  a  mm  belonging   to "    a   person       ^  Montgomery  Iron  Works  v,  Dorman, 
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statute  which  allows  a  lien  upon  the  improyement,  and  upon  the 
land  upon  which  it  is  situated  to  the  extent  of  one  acre,  the  par- 
ticular acre  must  be  described  with  reasonable  and  convenient 
certainty.^  A  statement  of  lien  which  describes  the  structure, 
and  states  that  it  is  situated  upon  a  certain  eighty-acre  tract  of 
land,  and  claims  a  lien  upon  '^  one  acre  of  land,"  without  further 
description  or  location  of  such  acre,  is  insufficient.^ 

A  notice  of  a  lien  that  describes  the  building  as  one  of  seven 
distinct  buildings  situate  on  two  certain  lots,  and  sets  forth  that 
the  demand  is  for  one  seventh  of  the  aggregate  of  labor  done  and 
material  furnished  in  the  erection  of  the  seven  buildings,  is  void 
for  uncertainty .8  A  claim  filed  for  the  construction  **  of  several 
buildings  and  a  certain  oil  refinery,*'  without  a  further  description 
of  the  buildings,  and  with  an  erroneous  description  of  the  locality 
where  they  are  situated,  is  radically  defective.^ 

1423.  A  lien  is  not  invalid  because  the  certificate  claims 
too  muoh  land,  where  it  appears  that  the  claimant  did  not  intend 
to  claim  more  land  than  he  was  entitled  to,  and,  on  discovering 
the  error,  filed  an  informal  release  of  the  land  not  covered  by  nor 
appurtenant  to  the  building,  and  the  owner  has  not  been  injured, 
nor  have  the  rights  of  others  been  affected.^  But  on  the  other  hand 
the  lien  cannot  extend  beyond  the  land  described  in  the  lien  claim 
filed.® 

1424.  Imperfect  but  sufficient  descriptions.  —  A  notice 
describing  the  land  as  ^^  lots  one,  four,  five,  and  ten  in  a  certain 
block  •  •  .  containing  eighty  acres,  more  or  less,  as  well  as  the 
dwelling-house  erected  thereon,"  is  sufficient  to  put  all  parties 
interested  upon  inquiry  as  to  the  particular  lot  upon  which  the 

78  Ala.  218;  Lemly  v.  La  Grange  Iron  N.  J.  Eq.  321;  White  Lake  Lumber  Co. 

&  Steel  Co.  65  Mo.  545.  v.  Roasell,  22  Neb.  126,  34  N.  W.  Rep. 

^  Montgomery  Iron  Works  o.  Dorman,  104;  Holland  v.  McCarty,  24  Mo.  App. 

78  Ala.  218;  Williams  u.  Porter,  51  Mo.  82;  Oster  v.  Rabeneau,  46  Mo.  595,  596; 

441;  Penrose  v.  Calkins,  77  Cal.  396,  19  Bradisht;.  Jam€s,S3Mo.313,317;DeWiU 

Fac  Rep.  64.  v.  Smith,  63  Mo.  263 ;  Bissell  v.  Levis,  56 

3  Bedsole  v.  Peters,  79  Ala.  133 ;  Tomer  Iowa,  231,  9  N.  W.  Rep.  77 ;  North  Star 

V.  Robbins,  78  Ala.  592.  Iron  Works  Co.  v.  Strong,  33  Minn.  1, 21 

3  Merchant  v.  Hnmeston,  2  Wash.  T.  N.  W.  Rep.  740 ;  Lane  v.  Jones,  79  Als. 

433.  156;  White  v.  Stanton,  111  Ind.  540, 13 

*  Short  V.  Ames,  121  Pa.  St.  530,  15  N.E.  Rep.48;  Crawf ordsTille  r.  Johoaon, 

Atl.  Rep.  607.  51  Ind.  397;  Irwin  v.  Crawfordsrille,  72 

fi  Shattnck  v.  Beardslej,  46  Conn.  386;  Ind.  Ill ;  Scott  v.  Goldinghont,  123  Ind. 

Derrickson  v.  Edwards,  29  N.  J.  L.  468,  268,  24  N.  E.  Rep.  333. 
80  Am.  Dec.  220 ;  Whitenack  v.  Noe,  11        ^  McDonald  v,  LindaU,  3  Rawle,  492. 
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house  is  situate ;  though  the  fair  inference  is,  that  the  four  lots 
comprised  as  an  entirety  a  lot  of  eighty  acres,  on  some  part  of 
which  the  house  was  erected.^ 

Where  lots  were  described  as  being  in  a  certain  square,  the 
number  of  which  was  erroneously  stated,  and  reference  was  made 
to  the  book  and  page  of  a  registry,  where  the  square  intended  was 
described,  and  where  the  description  contained  in  the  notice  was 
applicable  alone  to  the  last-mentioned  square,  and  where  no  one 
had  been  misled  by  the  notice,  the  lien  was  upheld  on  the  ground 
that  the  property  was  sufficiently  identified.^ 

A  notice  which  names  the  section,  township,  and  range  in 
which  the  land  lies,  though  it  fails  to  mention  the  county,  is 
defective  and  incomplete,  but  not  wholly  uncertain;  and  the 
defect  may  be  supplied  by  averments  in  the  action  to  foreclose 
the  lien  that  the  land  was  situate  in  a  certain  county,  that  all 
the  parties  resided  in  that  county,  and  that  the  notice  was  duly 
recorded  in  that  county.^ 

A  description  of  the  property  as  "  thirty  lengths  of  corn-crib- 
bing at  Mills  Station  "  is  too  indefinite  to  sustain  a  lien,  for  any 
thirty  lengths  of  cribbing  at  that  station  would  answer  the 
description.^ 

1425.  Description  of  limited  area  of  land.  —  Where  it  is 
required  that  land  against  which  a  lien  is  claimed  shall  be  de- 
scribed, and  that  the  land  subject  to  a  lien  shall  be  limited  to  a 
certain  number  of  acres,  a  description  of  the  entire  tract  of  land 
sufficient  to  identify  it  is  generally  all  that  is  required  in  the 
statement  of  the  claim.  The  court  may  determine  the  shape  and 
location  of  the  limited  area.^  Thus  a  description  of  a  tract  of 
land  as  situated  on  a  certain  creek,  and  as  being  the  same  land 
conveyed  to  the  employer  by  a  deed,  the  book  and  page  of  the 
record  of  which  is  given,  is  sufficient ;  and  the  location  of  the  par- 
ticular portion  of  the  land  upon  which  the  house  was  built,  and 
upon  which  a  lien  is  claimed,  is  sufficiently  described  as  *Hhe 
north  or  upper  part  of  the  tract.''     The  court  may  order  an  official 

i  White  V.  StantoD,  111  Ind.  540,  13  N.        ^  North  SUr  Iron  Works  Co.  r.  Strong, 

£.  Rep.  48.  33  Minn.  1,  21  N.  W.  Rep.  740;  Tibbetts 

s  McLean  v,  Yoang,2  MacAr.  184.  i;.  Moore,  23  Cal.  208;  Edwards  v,  Der- 

s  White  r.  Stanton,  111  Ind.  540, 13  N.  rickson,  28  N.  J.  L.  39  ;  McCoj  v.  Quick, 

E.  Rep.  48.  30  Wis.  521 ;  Hill  v.  La  Crosse  &  M.  R. 

«  Rooee  v.  Billingsly  &  N.  C.  Co.  74  Co.  11  Wis.  214. 
Iowa,  51,  36  N.  W.  Rep.  885. 
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survey  of  this  portion  in  order  to  fix  the  lines  of  this  lot,  as  a  basb 
for  the  foreclosare  of  the  lien  by  sale."^ 

Under  a  statute  which  gives  a  lien  to  the  extent  of  one  acre, 
and  requires  in  the  statement  of  claim  a  true  description  of  the 
property,  or  so  near  as  to  identify  the  same,  a  description  of  fif- 
teen acres  of  ground,  by  the  exterior  boundaries  is  insufficient' 
This  affords  no  identification  of  the  one  acre  to  which  the  lien  is 
limited. 

1426.  A  failure  to  describe  the  acre  or  other  quantity  of 
land  to  which  the  lien  is  limited  cannot  be  cured  by  a  surrey 
after  suit  is  brought,  and  setting  out  in  the  petition  the  exact 
boundaries  of  the  land  upon  which  the  lien  is  claimed,  —  at  least 
not  as  against  a  third  person  purchasing  the  premises.^  Bat  in 
a  case  where  a  lien  was  claimed  upon  a  single  town  lot,  which 
embraced  a  fraction  over  an  acre,  it  was  held  that  the  excessive 
description  of  the  fractional  part  ought  not,  as  between  the  lienor 
and  the  owner  of  the  lot  for  whom  the  work  was  done,  to  vitiate 
the  lien  where  the  true  limit  of  the  lot  to  be  affected  might  be  so 
easily  ascertained  by  a  commissioner  or  other  agent  of  the  court^ 

V.  Time  Limited  for  Filing  the  Lien, 

1427 •  Limitation  from  completion  of  boildinsr.  —  The  com- 
pletion of  a  house  dates  from  the  completion  of  any  final  or  addi- 
tional work  done  at  the  request  of  the  owner,  though  it  was  sub- 
stantially completed  at  an  earlier  date.  Thus,  where  a  contractor 
substantially  completed  a  house  upon  the  6th  of  August,  and  the 
owner  went  into  possession  during  that  month,  but  some  time  in 
September  the  contractor  furnished  and  hung  the  blind?,  and 
on  the  22d  day  of  November,  at  the  request  of  the  owner,  the 
contractor  furnished  materials  and  did  final  work  to  the  valae  of 
fourteen  dollars,  and  this  work  was  necessary  to  the  comfortable 
use  of  the  house  in  winter,  no  rights  of  third  parties  having  inter- 
vened, it  was  held  that  the  final  work  was  to  be  regarded  as  saf- 
ficieut  to  preserve  the  lien.^ 

A  statement  filed  after  the  expiration  of  the  time  limited  is 
ineffectual  to  create  a  lieu.^ 

1  Swope  V.  Stantzenberg;er,  59  Tex.  387.        *  Ranson  v,  Sheehan,  78  Mo.  668. 

3  Kanson    v.    Sheehan,    78  Mo.  668 ;        ^  Oster  u.  Rabenean,  46  Mo.  595. 
Wright  ».  Beardsley,  69  Mo.  584;  Wil-        •  Nichols  ».  Culver,  51  Conn.  177. 
liams  i;.  Porter,  51  Mo.  441.  '  Hag  o.  Hintrager,  80  Iowa,  359,  45 

414  K.  W.  Rep.  1035. 
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The  parties  to  a  building  contract  may,  however,  agree  that  the 
building  shall  be  considered  as  completed,  though  there  is  some 
final  work  to  be  done  upon  it  before  it  is  actually  completed,  and 
in  that  case  the  limitation  will  run  from  the  time  of  the  accept- 
ance of  the  building  under  such  agreement,  and  not  from  the  time 
of  its  actual  completion.^ 

1428.  Same  limitation  aflbotinff  sub-oontvaotors.  —  A  sub- 
contractor who  furnishes  labor  or  materials  to  a  contractor,  who 
has  a  contract  for  the  erection  and  completion  of  a  building, 
should  not  file  his  lien  and  commence  suit  to  enforce  it  within 
the  time  limited  from  and  after  the  time  when  he  ceased  to  fur- 
nish labor  or  materials  under  his  sub-contract,  but  within  the 
time  limited  from  and  after  the  completion  of  the  building.^  As 
between  the  owner  of  the  property  and  the  contractor  and  sub-con- 
tractor, the  contractor  and  the  sub-contractor  should  be  considered 
as  substantially  one  and  the  same  person  with  reference  to  the 
completion  of  the  building,  and  therefore  the  building  should  be 
coDsidered  as  completed  only  when  the  contractor  has  completed 
his  part  No  privity  of  contract  exists  between  the  owner  of  the 
building  and  the  sub-contractor,  but  the  rights  of  the  latter  are 
based  solely  upon  his  contract  with  the  contractor.  The  con- 
tractor, and  not  the  owner  of  the  building,  is  the  sub-contractor's 
debtor,  and  the  sub-contractor  has  no  right  to  claim  that  the 
building  has  been  completed  until  the  contractor,  under  whom  he 
claims,  has  such  right.  The  sum  agreed  to  b^  paid  by  the  owner 
to  the  contractor  for  constructing  a  building  is  a  fund  which  may 
be  held,  so  far  as  it  will  go,  for  the  payment  of  all  the  claims  of 
all  the  various  sub-contractors  for  work  and  materials  furnished 
to  the  contractor ;  and  it  is  a  matter  of  convenience,  policy,  and 
justice  that  all  persons  entitled  to  payment  or  contribution  out  of 
this  fund  should  be  able  to  reach  it,  and  get  their  proportionate 
shares  of  it,  at  the  same  time,  or  within  the  same  period  of  time.^ 
1429.  Upon  a  transfer  of  title  during  the  progress  of  a 
building,  the  building  cannot  be  considered  completed  at  the 
<late  of  such  transfer  as  regards  contractors  and  workmen  who 
continue  the  work  under  the  purchaser,  and  complete  the  build- 

^Fraoklin  St  Church  Tnuteeev.DATW,  Canningham  v.  Barr,  45  Eans.  15S,  25 

M  V«.  193,  7  S.  E.  R«p.  245.  Pac.  Rep.  583. 

'  Clongh  «.  McDonald,  18  Kaiis.  114 ;  •  Davis  t;.  Bullard,  32  Kans.  234, 4  Pac. 

])elahaj  v.  Goldie,  17  Kans.  263,  265 ;  Rep.  75,  per  Yalenttne,  J. 

415 


§  1480.]  MECHAHICS'  LIENS :   THE  CLAIM. 

ing  as  originally  planned*^  The  completion  of  a  building  is 
something  apparent  to  the  sight.  Any  one  having  a  claim  can 
without  trouble  watch  for  the  actual  completion  of  the  building, 
and  file  his  lien  so  as  to  preserve  it.  But  of  a  change  of  title  a 
claimant  might  have  no  knowledge  unless  he  watched  the  public 
records ;  and  if  such  change  of  title  were  the  completion  of  the 
building,  as  regards  the  contractora  and  workmen  engaged  upon 
it,  their  only  safety  at  any  time  would  lie  in  filing  their  liens 
directly  upon  the  furnishing  of  any  material,  or  the  doing  of  any 
work.     Such  was  not  the  intention  of  the  laws. 

1430.  A  statement  of  lien  filed  prematurely,  equally  with 
a  statement  filed  too  late,  creates  no  lien.  Thus,  under  statutes 
which  provide  for  the  filing  of  a  statement  for  claim  of  lien 
within  a  certain  time  o{fter  the  completion  of  the  building,  a  state- 
ment filed  before  the  completion  of  the  building  is  premature.^ 
A  lien  for  the  construction  of  a  dwelling-house  filed  before  the 
doors  of  a  house  are  hung,  the  plumbing  finished,  the  closets 
and  bath-room  completed,  ventilators  placed,  and  mouldings  pat 
in,  is  premature,  and  cannot  be  enforced.  Such  omissions  are 
not  within  a  provision  that  '*  trivial  imperfections,*'  shall  not  be 
deemed  a  lack  of  completion  so  as  to  prevent  the  filing  of  the  lien. 
Such  things  are  necessary  to  be  done  to  effect  a  "  completion " 
of  the  building.^ 

But  if  a  statement  be  filed  prematurely,  and  a  judgment  is 
rendered  in  a  suit  to  enforce  the  lien  founded  on  such  a  state- 

1  Perry  r.  Conrojr,  22  Kans.  716;  Gor-  4  Pac.   Rep.   89;  Davis   v.    BaHard,  82 

don  V.  Torrey,  15  N.  J.  Eq.  112,  82  Am.  Kans.  234,  4  Pac  Rep.  75;  Crawford  v. 

Dec.  273 ;  Edwards  ».  Derrickson,  28  N.  Blackman,  30  Kans.   527,   I   Pac  Bep. 

J.  L.  39 ;'  Hern  v.  Hopkins,  13  S.  &  R.  136 ;  Catlin  v,  Douglass,  33  Fed.  Rep. 

269;  Pcnnock  v.  Hoover,  5  Rawie,  291.  669;  Roylance  p.  San  Louis  Hotel  Co. 

Where,  during  the  progress  of  work  for  a  74  Cal.  273,  15  Pac.  Rep.  777 ;  Schwarti 

railroad  coropanj,  it  sells  to  another  com-  v.  Knight,  74   Cal.   432,  16   Pac.  B«p- 

pany,  which  assumes  to  pay  its  grantor's  235. 

debts,  it  is  not  ncccssarj  for  the  contrac-  In  Yirginia  it  has  been  held  that  a  sab- 
tors  to  file  their  lien  within  the  time  lim-  contractor  who  prematurelj  files  a  m^ 
ited  after  the  sale,  in  order  to  preserve  chanic's  lien  on  the  work  in  hand  is  liaUe 
their  iien  against  the  latter  company,  since  in  an  action  on  the  case  for  libel  for  tbe 
the  contract  will  support  a  lien  against  injury  occasioned  thereby  to  tbe  cootrM- 
the  former  company,  and  all  who  take  the  tor.  Moore  ».  Rolin  ( Va.),  15  S.  E.  Bep. 
property  with    notice  of  the  obligation.  520. 

Williams  u.  Chicago,  &c.  Ry.  Co.  (Mo.)  »  Schallert-Ganahl  Lumber  Co.  v,  Shd- 

20  S.  W.  Rep.  631.  don  (Cal.),  32  Pac.  Rep.  235, 

*  Seaton  v.  Chamberlain,  32  Kans.  239, 
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ment,  such  judgment  is  no  bar  to  another  action  brought  subse- 
quently and  within  the  proper  time,  and  upon  a  proper  state- 
ment, against  the  same  parties  to  enforce  the  same  lien.^ 

1431.  Under  statutes  which  provide  for  the  filing  of  a  lien 
within  a  limited  time  after  the  last  work  was  performed  or 
the  last  material  supplied,  or  within  a  limited  time  after  the  in- 
debtedness has  accrued,  it  becomes  material  to  determine  whether 
all  the  work  was  done  or  all  the  materials  were  supplied  under 
one  contract  or  order,  or  under  separate  contracts  or  orders.  This 
is  often  a  question  of  much  nicety  and  difficulty.  If  there  was 
a  single  continuing  contract,  such  as  a  contract  to  furnish  all 
the  lumber  for  building  a  house,  then  the  statement  of  lien  must 
be  filed  within  the  limited  time  from  the  delivery  of  the  last 
item  of  lumber.  But  if  there  was  no  general  understanding  or 
agreement  affecting  all  the  lumber  to  be  furnished,  but  it  was 
furnished  under  separate  orders  from  time  to  time  as  it  was 
needed,  and  the  purchaser  was  under  no  obligation  to  purchase 
of  that  particular  seller,  then  the  statement  should  be  filed  within 
the  time  limited  after  the  delivery  of  each  order.^  If,  for  in- 
stance, the  original  contractor  has  died  after  work  under  it  was 
begun,  the  contract  is  thereby  ended,  and  a  sub-contractor  has  no 
lien  under  that  contract  for  further  work  done  or  materials  fur- 
nished. Therefore,  in  order  to  obtain  a  lien  for  anything  done 
under  that  contract,  he  must  file  his  claim  or  account  within  the 
time  limited  after  the  date  of  the  last  item  furnished  under  that 
contract.^ 

Although  it  may  not  appear  how  much  of  the  last  item  in  a 
lien  account  entered  into  the  construction  of  the  building,  yet  if  it 
appears  that  some  part  of  it  did  so  enter  into  the  construction, 
within  the  statutory  period  before  the  filing  of  the  lien,  the  lien 
will  not  be  held  invalid  on  account  of  the  date  of  filing.^ 

1432.  Where  there  are  distinct  contracts  for  different  parts 
of  a  building,  as  for  instance  one  contract  to  do  all  the  stone 
work  and  to  furnish  all  the  materials  for  the  same,  and  another 
contract  for  the  brick  work,  and  another  for  the  wood  v^ork,  each 

1  Seaton  v.  Hixoo,  35  Eans.  663,  12  Allen  v,  Frnmet  Afining  Co.  73  Mo.  688  ; 

Fac  Rep.  22.  Page  v.  Bettes,  17  Mo.  App.  S66. 

*  Catdiff  9.  McAnallj,  88  Ala.  507,  7  *  Gauss  r.  Hossmann,  22   Mo.  App. 

8a  Rep.  831;  Lane  v.   Jones,  79  Ala.  115. 

156;  Livermore  v,  Wright,  38  Mo.  31';  *  Schnlenberg  r.  Strimple,  33  Mo.  App. 

154. 
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« 

contract  must  stand  upon  its  own  merits,  and  liens  under  the  dif- 
ferent contracts  must  be  filed  within  the  time  limited  from  the 
time  of  the  completion  of  the  work  under  each  contract^  A 
«ub-contractor  who  has  furnished  materials  to  one  who  has  con- 
tracted merely  to  do  the  stone  work  of  a  building  may  regard 
the  building  as  completed  when  he  and  the  contractor  to  whom 
he  has  furnished  materials  have  completed  the  contract  for  tbe 
atone  work,  and  may  file  his  lien  and  prosecute  his  action  to  en- 
force the  lien  within  the  time  limited  from  the  completion  of 
that  contract.^ 

1433.  Where  labor  ia  performed  under  a  oontract  for 
wagea  by  the  month  or  year,  and  the  laborer  continues  in 
the  service  much  beyond  the  term  of  a  month  or  year,  under  a 
statute  which  provides  for  filing  an  account  within  a  specified 
time  after  the  labor  has  been  performed,  he  is  not  required  to 
file  an  account  within  such  time  after  the  expiration  of  each  term 
of  a  month  or  year,  but  may  file  it  within  the  proper  time  after 
the  whole  period  of  service.® 

1434.  Where  materials  are  furnished  for  several  houses 
under  one  entire  oontract,  and  some  of  the  material  is  fur- 
nished and  used  in  one  of  the  houses  within  the  time  limited  for 
filing  a  lien,  the  lien  remains  against  all  of  them,  although  the 
claimant  may  be  obliged  to  apportion  his  demand  among  them, 
and  is  restricted  in  his  recovery  against  the  several  houses  to  the 
amount  claimed  against  each  respectively.^ 

But  where  brick  for  a  block  of  houses  was  furnished  without 
a  special  contract,  but  as  ordered  during  the  progress  of  tbe 
work,  and  three  of  the  houses  were  finished  and  sold  by  tbe 
owner,  these  houses  could  not  be  subjected  to  a  lien  for  brick 
furnished  afterwards  to  be  used  upon  the  other  houses  in  the 
block.^ 

Where  a  contract  was  made  with  a  bricklayer  to  do  all  the 
brick  and  stone  work  about  the  erection  of  a  building,  inclading 
the  laying  of  the  pavement,  the  contract  being  entire,  it  waa 
held  that  a  mechanic's  lien  could  be  filed  within  the  time  limited 

1  Catcliff  V.  McAnallj,  88  Ala.  507,  7        *  Crawford  v.  Blackman,  30  Sana.  587. 

So.  Rep.  331 ;  Kearnej  v.  Wnrdemfin,  33  1  Fac  Rep.  136. 
Mo.  App.  447 ;  Livennore  v.  Wright,  33        *  Alvord  v,  Hendrie,  2  Mont.  1 15. 
Mo.  31 ;  Page  o.  Bettes,   17  Mo.  App.       4  Qkisko  Co.  v,  Matthews,  3  Md.  16S. 
366 ;  Peck  v.  Bridwcll,  10  Mo.  App.  524 ;       ^  Ortwine  v.  Caskej,  43  Md.  134. 
Henry  v.  Hinds,  18  Mo.  App.  497. 
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TIME  LIMITED  FOB  nLIKQ  THE  LIEN.  [§  1435. 

from  the  completion  of  the  work,  including  the  pavement;  bat 
it  was  also  held  that,  though  the  contract  for  constructing  the 
building  and  laying  the  pavement  be  entire,  if  the  building  was 
finished,  and  the  contract  treated  by  the  parties  as  complete,  and 
a  considerable  time  was  allowed  to  elapse  before  the  pavement 
was  laid,  and  other  rights  intervened,  the  claim  filed  after  the 
expiration  of  the  time  limited  from  the  date  of  the  last  work 
upon  the  building  was  too  late.^ 

Where  a  building  contract  is  entire,  it  is  sufficient  to  file  a  lien 
within  the  time  limited  after  the  entire  contract  is  executed  and 
all  the  work  done.^ 

1435.  Materials  furnished  on  running  account.  —  The  more 
difficult  questions  arise  where  work  is  done  or  materials  are 
furnished  without  any  specific  agreement,  but  as  the  same  are 
required,  and  are  connected  only  as  they  form  parts  of  a  con- 
nected whole  in  the  building  or  improvement  to  which  they  are 
famished.  If  a  material-man  begins  to  furnish  materials  for  the 
erection  or  repair  of  a  building  without  any  specific  agreement 
as  to  the  amount  to  be  furnished,  or  the  time  within  which  they 
are  to  be  furnished,  but  there  is  a  reasonable  expectation  that 
farther  material  will  be  required  of  him,  and  he  is  afterwards 
called  upon  from  time  to  time  to  furnish  the  same,  he  is  gen- 
erally entitled  to  a  lien  as  under  an  entire  contract.^  In  deter- 
mining a  particular  case,  the  character  of  the  account,  the  time 
within  which  the  work  was  done  or  the  materials  furnished,  and 
the  purpose  in  doing  the  work  or  furnishing  the  materials,  afford 
a  proper  ground  for  the   presumption  either   that  there  was  or 

^  Yeanley  v,  Flanig;en,  22  Pa.  St.  489.  rial-man  was  to  famish  the  same  for  the 

^  Derrickson  v,  Edwards,  29  N.  J.  L.  conatraction  of  the  bailding  aa  the  same 

46S;  Wilson  v.  Forder,  30  Fa.  St.  129;  shonld    be   reqnired ;   and    the    account 

Yearsley  v,  Flanigen,  22   Pa.   St.  489 ;  therefor  ahonld  be  considered  as  one  con- 

Foorth  Baptist  Church  v.  Trout,  28  Pa.  St.  tinnous  account  and  one  demand,  and  the 

153;  Bolton's  A  pp.  3  Grant,  204;  Geiss  last  item  thereof  would  be  the  date  from 

V.  Bapp,  14  Leg.  Int.  116  ;  HUrs  Est.  2  which  the  limitfition  of  the  time  of  filing 

Clark  (Pa.),  96 ;  Silvester  v.  Coe  Quartz  should  be  taken.'' 

M.  Co.  80  Cal.  510,  22  Pac.  Rep.  217  ;  '  Hazard  Powder  Co.  v.  Loomis,  2  Dis- 
Kizer  Lumber  Co.  v.  Mosely  (Ark.),  20  S.  ney,  544 ;  Page  v.  Bettes,  17  Mo.  App. 
W.  Rep.  409.  In  this  case  Battle,  J.,  said :  366 ;  Bruce  v.  Berg,  8  Mo.  App.  204 ;  Ho- 
"  If  the  materials  were  furnished  at  short  fer's  App.  116  Pa.  St.  360,  9  Atl.  Rep. 
intervals,  and  were  appropriate  to  the  441 ;  Diller  v.  Burger,  68  Pa.  St.  432 ; 
condition  and  progress  of  the  building,  a  Singerly  v.  Doerr,  62  Pa.  St.  9 ;  State 
presamption  would  arise  that  it  was  under-  Sash  Manuf .  Co.  v,  Norwegian  Semi- 
stood  from  the  beginning  that  the  mate-  narj,  45  Minn.  254,  47  N.  W.  Rep.  706. 

419 


§  I486.]  HECHAKICS'  UEKS :  THE  CLAIM. 

was  not  an  understanding  from  the  commencement  that  the 
work  should  be  done  or  the  materials  should  be  furnished  when- 
ever required.  If  the  work  was  done  or  the  materials  furnished 
for  separate  and  distinct  purposes,  or  under  distinct  contracts  or 
orders,  though  in  executing  one  and  the  same  contract  with  the 
owner,  there  is  no  presumption  of  a  continuous  account,  and  the 
right  of  lien  must  date  from  the  time  of  doing  the  different  jobs 
of  work,  or  furnishing  the  different  parcels  of  materials.  But  if 
there  was  a  continuous  dealing  and  running  account,  and  the 
work  was  done  and  the  materials  furnished  at  short  interrals, 
and  were  appropriate  to  the  condition  and  progress  of  the  build- 
ing, a  presumption  arises  that  it  was  understood  from  the  begin- 
ning that  the  claimants  were  to  do  the  work  or  furnish  the 
materials  for  the  construction  of  the  building  as  the  same  should 
be  required  ;  and  in  such  case  the  last  item  of  the  account  is  the 
date  from  which  the  limitation  of  the  time  of  filing  of  the  hen 
is  to  be  taken.^ 

1436.  Continuous  oontract.  —  Where  it  is  to  be  inferred  from 
the  evidence  that  all  the  articles  furnished  by  a  contractor  for  the ' 
construction  or  repair  of  a  house  or  other  improvement  were  fur- 
nished under  one  contract,  it  is  immaterial  that  the  furnishing  of 
the  articles  may  have  extended  over  a  long  period,  or  that  several 
months  may  have  elapsed  between  two  items  of  the  account^ 
^^  Where  it  is  specially  agreed  or  impliedly  understood  between 
the  parties  that  the  account  is  to  be  kept  open  and  continued 
as  one  and  the  same  continuous  transaction  and  course  of  dealing, 
the  account  will  be  considered  as  one  continuous  account  and  one 
demand."  ^ 

1  German  Lath.  Church  v,  Heise,  44  New  Ebeneier  Ass'n  v.  Lumber  Ca  (Ga.) 

Md.453,perAlTey,  J.;  Mathews  v.  Braw-  14  S.  E.  Rep.  898;  MiUer  v,  BamAI,H 

ing  Abs'd,  83  Tex.  604, 19  S.  W.  Rep.  1 50.  Md.  173 ;  Ortwine  v.  Caskej,  43  Md.  134 ; 

^  Fulton  Iron  Worka  v.  North  Centre  Trensch  o.  Shryock,  51   Md.  162.   The 

Creek  M.  &  S.  Co.  80  Mo.  265 ;  Allen  v,  court  in  this  case  say :  "If  the  msteritli 

Frumet  M.  &  S.  Co.  73  Mp.  688 ;  Coal  Co.  were  delivered  under  a  conttnuoos  coo- 

r.  Steamboat  Colona,  36  Mo.  446 ;  Stine  tract,  the  court  had  no  right  to  exchide 

V,  Austin,  9  Mo.  554;  Carson  v.  Steam-  certain  items  on  the  ground  thst  dwf 

boat  Daniel  HiUman,  16  Mo.  256 ;  Squires  were  deliTcred  at  long  intervals.   Sodi 

V.  Fithian,  27  Mo.  134 ;  Ballou  v.  Black,  deUyeriea  were  matters  for  the  coaodenk 

17  Neb.  389,  23  N.  W.  Rep.  3,  21  Neb.  tton  of  the  jury  in  determining  wbetkr 

131,  31  N.  W.  Rep.  673 ;  Gray  v,  Elbling  the  materials  were  furnished  under  s  eoo- 

XNeb.),  53  N.  W.  Rep.  68 ;  Riser  Lumber  tinnona  contract  or  under  sspaiate  oon- 

Co.  V.  Mosely  (Ark.),  20  S.  W.  Rep.  409 ;  tracts  with  the  bnilder." 
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TIME  LIMITED  FOB  FILINQ  THE  LIEN.      [§§  1437,  1438. 

1437.  Where  there  is  no  immediate  dependence  of  the 
parts  of  an  acoount,  it  is  true  that  a  presumption  may  arise, 
from  the  lapse  of  a  very  long  time  between  the  dates  of  items, 
that  they  are  based  upon  independent  contracts.  But  this  is  a 
mere  presumption,  which  would,  of  course,  give  way  to  evidence 
that  all  the  items  were  under  one  continuous  contract.^  In  a 
case  where  there  had  been  a  cessation  of  a  year  and  more  after 
part  of  the  work  was  done  before  it  was  resumed,  it  was  held 
that  the  effect  of  the  cessation  was  not  a  question  of  law,  but 
that  it  should  be  submitted  to  the  jury  to  decide  as  a  matter  of 
fact  whether  the  work  last  done  was  done  under  the  original  agree- 
ment with  the  consent  of  the  owner,  or  under  a  distinct  contract.^ 

1438.  The  owner's  or  contractor's  abandonment  of  the 
work  upon  a  building  is  to  be  deemed  a  completion  of  it 
for  the  purpose  of  the  filing  of  mechanics*  liens  by  sub-contrac- 
tors, material-men,  and  laborers.'  ^^  It  would  be  inequitable  and 
unreasonable,  and  contrary  to  the  spirit  of  the  law,  to  hold  that 
parties  are  absolutely  barred  of  all  rights  to  the  lien  law  where 
the  work  is  prematurely  stopped  or  abandoned  without  fault  of 
such  parties.  Such  a  construction  would  place  material-men  and 
laborers  at  the  mercy  of  the  dishonesty,  fickleness,  or  misfortunes 
of  the  owner  or  contractor/'  The  abandonment  should  be  stated 
in  the  claim  of  lien,  and  should  be  alleged  and  proved  in  the  suit 
to  enforce  the  lien.^ 

Under  a  statute  which  provides  that  a  cessation  from  labor 
upon  an  unfinished  building  for  thirty  days  shall  be  deemed  equiv- 
alent to  a  completion  of  it,  the  time  from  which  his  claim  must 
be  filed  runs  from  the  end  of  the  thirty  days.^ 

i44,  per  Holmes,  J. ;  Hazard  Powder  Co.  >  Holden  v.  Winslow,  18  Pa.  St.  160. 

V.  Loomit,  8  Disney,  544.  And  see  Fordham's  App.  78  Pa.  St.  120. 

^  Page  o.  Bettes,  17    Mo.  App.  366  ;  <  Catlin  t;.  DonglasB,  33  Fed.  Rep.  569 ; 

Jones  V.  Swan,  81  Iowa,  181  (the  items  in  Davis  v.  Ballard,  32  Kans.  234,  4  Pac. 

the  acooant  in  this  case  extended  over  a  Rep.  75 ;  Schwartz  v.  Knight,  74  Cal.  432, 

period  of  two  and  a  half  years) ;  Lamb  v,  16  Pac.  Rep.  235 ;  Basham  v.  Toors,  51 

Hinneman,  40  Iowa,  41 ;  Allen  v,  Frnmet  Ark.  309, 11  S.  W.  Rep.  282 ;  Shaw  v. 

M.&&  Co.  73    Mo.    688;  Choteaa  v,  Stewart,  43  Kans.  572,  23  Pac.  Rep.  616, 

Thompson,  8  Ohio  St.  114 ;  Miller  r.  Bar-  qaoting  text 

roll,  14  Md.  173.    And  see  German  Lnth.  «  Harmon  v.  Ashmead,  68  Cal.    321, 

Chaieh  o.  Heise,  44  Md.  453 ;  Greenwaj  322,  9  Pac.  Rep.  183 ;  Germania  B.  &  L. 

V.  Tomer,  4  Md.  896 ;  Smalts  v.  Hagy,  4  Asso.  v.  Wagner,  61  Cal.  349. 

Phila.  99.  '  Kerckhoff-Cuzner  M.  &  L.  Co.  v.  01  m~ 

stead,  85  Cal.  80,  24  Pac.  Rep.  648. 
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§  1439.]  mechanics'  uens:  the  claim. 

As  between  the  owner  and  the  original  contractor,  if  the  aban- 
donment of  work  upon  a  building  is  caused  either  by  the  consent 
or  fault  of  the  owner,  the  building  is  to  be  deemed  completed  for 
the  purpose  of  filing  a  mechanic's  lien.^ 

In  like  manner,  if  the  building  is  destroyed  without  the  con- 
tractor's fault  while  in  process  of  construction  under  a  contract 
for  a  stipulated  compensation,  payable  in  several  specific  instal- 
ments according  to  the  progress  of  the  work,  the  last,  including  a 
sum  retained  by  the  owner  as  security  for  faithful  performance, 
being  payable  on  the  completion  of  the  house,  the  owner's  obliga- 
tion to  repay  the  sum  retained  as  security  accrued  on  the  destruc-  • 
tion  of  the  house,  and  the  lien  must  be  enforced  within  the  time 
limited  computed  from  the  time  of  such  destruction.^ 

1430.  The  suspenBion  of  the  work  for  a  short  period,  and 
its  subsequent  resumption  without  change  of  its  original  design 
and  character,  do  not  constitute  a  new  commencement  of  the 
work,  or  affect  a  lien  which  attached  when  the  building  was  orig- 
inally commenced.^  The  work  may  be  interrupted  on  accoant  of 
the  season  of  the  year,  and  the  interruption  may  continue  for 
months  without  affecting  the  right  of  one  who  resumes  work  to 
claim  a  lien  from  the  original  commencement  of  the  building.^ 

Whether  there  was  a  continuance  of  work  during  a  certain  pe- 
riod, or  a  cessation  for  a  definite  period,  are  questions  of  fact,  and 
not  conclusions  of  law,  where  the  material  point  is  whether  or  not 
the  liens  were  filed  in  time.^ 

^  Shaw  V.  Stewart,  43  Kans.  572,  23  aed  the  constractioii  of  the  bnildiog  tlwre- 

Fac.  Rep.  616;  Catlin  v.  Doaglaas,  33  after;  that  he  employed  a  man  ts keeper, 

Fed.  Rep.  569;  Trammell  v.  Mount,  68  and  to  paint  the  building;  that  the  litter 

Tex.  210,  4  S.  W.  Rep.  377  ;  Henderson  lived  in  it  until  Julj  3, 1889 ;  that  he  con- 

V,  Sturgis,  1  Dalj,  336.  tinned  painting  in  May,  1889,  did  at  least 

^  Cutcliff   V.   McAnally,  88  Ala.  507,  three  days'  work  in  June,  and  did  his  last 

7  So.  Rep.  331.  work  on  July  3d  of  the  same  jear;  that 

•  Gordon  v.  Torrey,  15  N.  J.  Eq.  112,  no  work  was  done  thereafter;  that  the 

82  Am.  Dec.  273 ;  Hern  v.  Hopkins,  13  S.  basement  was  not  painted  becaoseof  a  dis- 

&  R.  269 ;  American  F.  Ins.  Co.  t;.  Prin-  pute  between  defendant  and  the  painter; 

gle,  2  S.  &  R.  138.  that  without  such  painting  the  boildbg 

^  Manhattan  L.  Ins.  Co.  v.  Pauiison,28  was  not  completed;  that  the  painter  did 

N.  J.  £q.  304.  not  remoTe  his  painting  material,  or  any 

^  Marble  Lime  Co.  v.  Lordsbnig  Hotel  of  his  implements,  prior  to  Jul/  3, 1889. 

Co.  (Cal.)  31  Pac.  Rep.  16-4.     In  this  case  It  was  held  that  a  finding  that  work  on 

there  were  consolidated  actions  to  enforce  the  building  continued  until  July  3, 1889, 

mechanics'  liens.     It  appeared   that  the  without  ceasation  for  a  period  of  thirty 

contractor  abandoned  the  work  in  July,  consecutive  days,  was  not  erroneoos. 
1888 ;  that  defendant,  the  owner,  contin- 
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TIME  LIMITED  FOB  HLING  THE  LIEN.      [§§  1440,  1441. 

If  the  work  upon  a  building  is  suspended  in  order  to  give  the 
owner  an  opportunity  to  raise  money  with  which  to  pay  for  com- 
pleting the  building,  the  contract  being  treated  by  both  parties  as 
still  in  force,  the  contractor  continuing  from  time  to  time  to  do  a 
small  amount  of  work  on  the  contract  to  keep  his  lien  alive  in 
case  the  owner  failed  to  raise  the  money,  the  contractor  may  file 
his  lien  within  the  limited  time  after  the  performance  of  the  last 
item  of  work.^ 

1440.  Where  a  contract  has  been  abandoned  by  the  par- 
ties after  some  work  has  been  done  under  it,  and  a  new, 
independent  oontraot  has  been  made  in  its  place,  no  lien  for 
work  under  the  former  contract  can  be  sustained  after  the  lapse 
of  the  time  within  which  a  lien  could  be  enforced  under  the  for- 
mer contract  standing  by  itself.  If  the  provisions  of  the  second 
contract  are  only  additional  to  those  of  the  first,  they  may  be 
treated  as  one.  But  if  they  are  of  different  date,  and  are  incon- 
sistent and  irreconcilable,  though  upon  the  same  subject-matter, 
the  latter  contract  is  not  supplementary,  but  is  a  new  and  inde- 
pendent contract ;  and  a  lien  acquired  under  such  contract  cannot 
refer  back  to  the  former  contract.^ 

After  the  suspension  of  the  work,  a  claimant  who  is  not  him- 
self in  fault  for  the  suspension  may  file  his  claim  of  lien,  without 
waiting  for  the  completion  of  the  work  ;  ^  and  he  may  enforce  it 
for  the  value  of  his  labor  performed  or  materials  furnished  up 
to  the  time  of  the  suspension  or  abandonment  of  the  work.  If 
a  sub-contractor  is  prevented  from  performing  the  whole  of  his 
contract  by  reason  of  the  failure  of  the  contractor,  the  sub-con- 
tractor may  enforce  his  lien  if  the  owner  was  then  indebted  to 
the  contractor.* 

1441.  Contract  for  additional  work  or  material.  —  Where  a 
mechanic  furnishes  labor  and  materials  under  different  contracts 
which  relate  to  similar  kinds  of  work,  and  are  in  fact  additional 
to  the  original  contract,  and  are  made  before  the  work  under  that 
contract  is  completed,  the  services  are  regarded  as  continuous, 
and  a  statement  may  be  filed  within  the  time  limited  after  the  en- 
tire work  is  done,  though  the  work  under  some  of  the  contracts 

1  McCarthy  v.  Groff  (Minn.),  51  N.  W.  «  Knight  v,  Norris,  13  Minn.  473. 

RepSSlS.  *  Henderson  v.  Sturgis,  1  Daly,  336 ; 

^  Cocheco  Banic  v.  Berry,  5$  Me.  293 ;  Dennistoon  v,  McAllister,  4  E.  D.  Smith, 

Bashun  v.  Toors,  51  Ark.  309, 11  S.  W.  729. 
Hep.  282. 
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§  1442.]  mechanics'  liens  :  the  claim. 

has  ceased  more  than  that  time  before  the  filing  of  the  statement^ 
A  mechanic,  while  erecting  a  building  under  a  written  contract, 
orally  agreed  with  the  owner  to  build  an  additional  room,  and  did 
build  it,  and  was  held  to  be  entitled  to  a  lien  on  the  whole 
building  for  the  work  done  under  the  oral  agreement.^ 

Again,  a  brick-maker,  under  a  contract  as  to  price  and  quan- 
tity, furnished  several  thousand  brick  in  the  month  of  July  to  a 
contractor  for  use  in  a  certain  building.  In  September  the  con- 
tractor, having  erred  in  his  computation  as  to  quantity,  ordered 
and  received  several  thousand  more  for  the  same  use,  for  which 
the  maker  charged  a  greater  price.  It  was  held  that  the  filing  of 
the  lien  account  within  the  time  limited  after  the  delivery  in  Sep- 
tember was  sufficient.^ 

Extra  work  done,  and  extra  material  furnished,  by  a  contrac- 
tor during  the  performance  of  his  agreement,  may  be  included 
in,  and  made  a  part  of,  his  claim,  if  this  be  filed  within  the  time 
allowed  by  statute.^  Such  work  and  materials,  though  outside 
the  contract,  are  so  closely  connected  with  it  that,  in  filing  the 
claim,  they  may  be  included  with  the  work  done  and  materials 
furnished  under  the  contract.^  A  contract  for  extra  work,  or  for 
the  extension  of  time,  under  a  building  contract,  need  not  be  in 
writing.® 

1442.  Date  of  last  material  supplied  but  not  used.  —  A 
person  who  furnishes  lumber  at  a  certain  price  per  thousand  feet, 
at  different  times,  under  an  entire  contract,  for  use  in  erecting  a 
building,  loses  his  lien  if  he  neglects  to  file  his  statement  of  the 
amount  due  him  within  thirty  days  after  the  last  item  was  tar- 
nished which  was  actually  used  in  the  erection  of  the  building, 
although  it  is  filed  within  thirty  days  after  the  petitioner  shipped 
the  last  carload  of  lumber,  no  part  of  which,  however,  was  used 
in  the  building,  and  the  petitioner  had  no  knowledge  of  the  fail- 

1  Miller  v,  Batchelder,  117  Mass.  179 ;  3  Colo.  255 ;  Albright  v.  Smith  (S.  D),  ^ 

Capron  v,  Stroat,  11  Not.  304  ;  Skjrme  v.  N.  W.  Bep.  590. 

Occidental  M.  &  M.  Co.  8  Nev.  219,  220 ;  ^  Sontag  v,  Doeni^,  U  Mo.  App.  577. 

Jones  &  Magee  Lnmber  Co.  v.  Murphy,  *  Sl  Fanl  &  M.  Pressed  Brick  Co.  p* 

64  Iowa,  165, 19  N.  W.  Rep.  898 ;  Rush  r.  Stoat,  45  Minn.  327,  47  N.  W.  Rep.  974. 

Able,  90  Pa.  St.  153 ;  State  Sash  Mannf.  *  Rash  v.  Able,  90  Pa.  St  153. 

Co.  V.  Norwegian  Seminary,  45  Minn.  254,  *  Sontag  v.  Doerge,  14  Mo.  App.  577. 

47  N.  W.  Rep.  796 ;  MeUor  v.  Valentine,  «  Mnlrey  v.  Barrow,  11  Allen,  152;  Ba- 

rilari  V.  Ferrea,  59  Cal.  1. 
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nre  to  use  the  last  carload  to  complete  the  building  for  which  it 
was  furnished.^ 

To  preserve  a  lien,  a  claim  or  statement  roust  be  filed  within 
the  time  limited  by  statute,  which  is  generally  thirty  or  sixty 
days  after  the  date  of  the  last  item  famished  which  is  actually 
used  in  the  construction  or  repair  of  the  building.  Articles  fur- 
nished which  are  not  so  used,  and  are  not  famished  at  the  build- 
ing, or  on  the  land  on  which  the  building  is  situated,  are  not 
within  the  meaning  of  the  statute,  and  do  not  enlarge  the  time 
within  which  the  statement  may  be  filed.^ 

1443.  The  lien  relates  back  to  the  beginning  of  the  work. 
When  the  claim  or  notice  of  lien  is  filed  within  the  time  limited 
from  the  furnishing  the  last  item,  the  lien  extends  back  to  the 
beginning  of  the  furnishing  of  labor  or  materials  under  the  same 
contract,  though  this  be  to  the  beginning  of  the  work  upon  the 
building.  There  is  no  requirement  that  notice  shall  be  given 
within  the  stipulated  time  after  each  item  of  the  work  is  per- 
formed, or  each  item  of  the  materials  furnished,  but  within  that 
time  after  all  shall  have  been  done  or  furnished.  The  contract 
under  which  all  the  items  are  furnished  is  treated  as  entire. 
Where  there  is  a  continuous,  open,  current  account,  the  cause  of 
action  under  a  statute  of  limitations  is  deemed  to  have  accrued 
as  to  all  on  the  date  of  the  last  item.  And  so  with  a  mechanic's 
lien :  while  the  lien  attaches  from  the  commencement  of  the  work, 
the  limitation  for  notice  commences  on  the  date  when  all  the  work 
has  been  performed,  or  all  the  material  has  been  furnished.^ 

1444.  Filingr  lien  after  substantial  completion.  —  Under 
statutes  which  provide  for  the  filing  of  a  statement  or  certificate 
of  lien  within  a  certain  time  after  the  completion  of  the  work,  it 
is  material  to  determine  whether  work  done  after  the  substantial 
completion  of  the  work  was  an  essential  part  of  the  work  con- 
tracted to  be  performed,  or  was  done  for  the  mere  purpose  of 
preserving  a  lien,  and  whether  there  was  any  unreasonable  or 
unnecessary  delay,  after  the  substantial  completion  of  the  con- 


^  Kennebec  Fiamini^  Co.  v.  Pickering,  v.  Marshall  Electric  L.  &  P.  Co.  74  Tex. 

142  Mass.  80.  605,  12  S.  W.   Rep.  489 ;    Trammell  v. 

*  Gale  V.  Blaikie,  129  Mass.  206.  Mount,  68  Tex.  210,  215,  4  S.  W.  Rep. 

*  Jones  V,  Swan,  21  Iowa,  181 ;  Iowa  377 ;  Schultze  v.  Brewing  Co.  (Tex.)  21 
Mortgage  Co.  v,  Sbanqnest,  70  Iowa,  124,  S.  W.  Rep.  160. 

29  N.  W.  Rep.  820 ;  Keating  Machine  Co. 
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tract)  ID  fully  completing  the  work  to  be  done.^  A  builder  sab- 
stantially  completed  a  bouse  on  the  sixth  day  of  August,  and 
the  owner  went  into  and  occupied  it  later  in  that  month.  Some 
time  in  the  following  month  of  September  the  builder  famished 
and  hung  the  blinds ;  and  on  the  twenty-second  of  Novembei,  at 
the  request  of  the  owner,  he  furnished  materials  and  performed 
work,  such  as  making  a  frame  for  an  inside  cellar  door,  putting 
glass  into  the  cellar  windows,  and  putting  up  clothes-hoob, 
brackets,  and  a  shelf.  This  work  was  found  to  be  necessary  to 
the  comfortable  use  of  the  house ;  and  no  rights  of  third  persons 
having  intervened,  it  was  held  that  the  final  work  was  to  be 
regarded  as  sufficient  to  preserve  the  lien.^ 

It  is  generally  a  sufficient  reason  for  delay  in  the  final  com- 
pletion of  the  work,  as  against  the  owner,  that  the  delay  has 
occurred  at  his  special  instance  or  request.^ 

But  the  fact  that,  after  the  completion  of  a  building,  the  owner 
finds  it  necessary  to  make  some  alterations  and  additions  thereto, 
does  not  have  the  effect  of  extending  the  time  for  filing  a  mechanic's 
lien  against  the  building  on  account  of  its  original  construction.^ 
Where,  in  a  mechanic*s  lien  filed  for  materials  furnished  by  a  sub- 
contractor, the  only  items  charged  for,  as  furnished  within  six 
months  before  the  filing,  were  two  hearths,  supplied  gratuitously 
in  the  place  of  defective  hearths  furnished  and  charged  for  more 
than  six  months  before,  and  a  portable  stove  in  no  sense  used  or 
intended  to  be  used  in  the  construction  of  the  building,  these  items 
were  held  not  to  operate  to  extend  the  statutory  time  for  filing 
the  claim,  and  the  plaintiff  was  not  entitled  to  the  lien  claimed.^ 

Where  the  lien  was  for  an  engine  and  rnachinery  for  a  brewery, 
the  erection  of  the  machinery  was  completed  and  the  engine 
started  on  or  about  June  13th,  but  the  builder*e  engineer  re- 

1  Flint    V.  Raymond,  41    Conn.  510;  steps  with' othersi  this  item  is  saffidentlj 

Sanford  v.  Frost,  41  Conn.  617  ;  Cole  v,  connected  with  the  other  items  of  bis  ic- 

Uhl,  46  Conn.  296.  coant,  and  may  constitute  the  last  item  of 

3  Nichols  V.  Culver,  51  Conn.  177.  his  account  from  which  to  date  the  filing 

'  Cole  V.  Uhl,  46  Conn.  296.  of  his  statement  or  account. 

But   in  Bruce  v.   Berg,    8   Mo.  App.  «  Barman's  App.  124  Fa.  St.  6S4, 17 

204,  it  was  held  that,  if  the  owner  or  his  Atl.  Rep.  140;   Rjman's  App.  124  Ft* 

agent  or  architect  refuses  to  accept  some  St.  635, 17  Atl.Rep.  ISO. 

part  of  the  work,  such  as  the  stone  steps  ^  Homoeopathic  Assa  v.  Harrison,  ISO 

to  a  house,  and  the  contractor,  after  an  Fa.  St.  28, 13  Atl.  Rep.  501 ;  Harriaos 

interval  of  some  months  after  the  suhstan-  v.  Women's  Homceopathic  Assa  134  Ft* 

tial  completion  of  the  house,  replaces  the  St  558, 19  Ad.  Rep.  804. 
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mained  in  charge,  making  alterations,  antil  June  2l8t,  when  it 
worked  satisfactorily,  and,  at  the  engineer's  request,  was  accepted 
by  the  owner  on  June  23d.  It  was  held  that  a  lien  filed  within 
the  proper  time  after  June  2l8t  was  a  compliance  with  the  provi- 
sion requiring  liens  to  be  filed  within  such  time  after  the  comple- 
tion  of  the  work.^ 

1445.  Where  additional  work  ia  done  at  the  request  of  the 
owner  to  make  the  previous  work  satisfactory,  such  additional 
work  is  a  continuation  of  the  previous  work,  and  the  lien  may 
be  filed  within  the  time  limited  from  the  completion  of  such 
additional  work.^  The  lien  for  the  extra  work  in  such  case  takes 
precedence  of  a  mortgage  executed  before  the  extra  work  was 
commenced.^ 

In  determining  whether  a  mechanic's  lien  against  railroad 
property  was  filed  within  the  time  limited  from  the  completion  of 
the  work,  it  is  proper  to  count  as  part  of  the  work,  labor  performed 
by  direction  of  the  chief  engineer  in. removing  materials  wrong- 
fully placed  upon  the  lands  of  another  by  the  contractor,  for  in 
such  case  the  latter's  obligations  to  the  company  did  not  termi- 
nate until  such  removal  was  completed.^ 

Even  when  further  work  is  done  after  tlie  contract  has  been 
substantially  performed  and  a  bill  rendered,  but  the  proper  per- 
formance of  the  contract  calls  for  such  further  work,  the  time  of 
performing  such  further  work  may  be  taken  as  the  date  from 
which  to  compute  the  time  allowed  for  filing  a  statement  of  lien : 
provided  such  work  is  honestly  done  in  fulfilment  of  the  contract, 
and  not  for  the  purpose  of  fixing  a  later  date  from  which  to 
compute  the  last  work  done.^ 

Where,  after  the  substantial  completion  of  a  building,  the 
builder  does  additional  work  at  his  own  instance,  apparently  for 
the  mere  purpose  of  saving  his  lien,  such  additional  work  will 
not  have  the  effect  intended.  Neither  would  such  additional 
work  be  allowed  to  affect  the  rights  of  third  persons  who  in  good 
faith  had  in  the  mean  time  acquired  an  interest  in  the  property 
for  a  valuable  consideration.^ 


1  Watts-Campbell   Co.    v,    Yuengling,  cisco  &  S.  R.  R.  Co.  86  Cal.  620,  25  Pac. 

125  N.  Y.  1,  25  N.  E.  Rep.  1060.  Rep.  125. 

*  Mclntjze  ».  Traatner,  63  Cal.  429.  «  Hubbard  v.  Brown,  8  Allen,  590. 

*  Soule  F.  Dawes,  14  Cal.  247.  «  Nichols  v.  Culver,  51  Conn.  177,  per 

*  Gordon  Hardware  Co.  v.  San  Fran-  Loomis,  J. 
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1446.  Mere  alterations  and  repairs  made  after  the  sab- 
stantial  completion  of  a  building  do  not  relate  back  to  the 
previouB  constructioD,  so  as  to  give  a  lien  therefor  priority  of  a 
mortgage  hiade  just  before  the  alterations  and  repairs  were  com- 
menced. Thus  an  iron  furnace  on  a  new  plan  was  built,  its  air 
and  water  pipes  were  laid,  but  the  connections  were  not  made. 
The  furnace  was  put  into  operation,  was  worked  for  a  time,  and 
then  blown  out,  on  account  of  a  defect  in  its  plan  and  constrac- 
tion.  Money  was  then  raised  on  a  mortgage  by  which  all  the 
mechanics'  claims  then  due  except  one  were  paid.  Other  work 
was  done,  altering  the  construction,  building  new  kilns,  and  the 
like.  It  was  held  that,  under  the  circumstances  of  the  case,  the 
building  was  finished  at  the  date  of  the  mortgage,  and  the  liens 
for  work  after  that  time  were  postponed  to  the  mortgage.^ 

Where  a  building  costing  forty-seven  hundred  dollars  was  com- 
pleted on  the  seventh  day  of  March,  with  the  exception  of  aboat 
seven  dollars'  worth  of  alterations,  which  were  made  a  month 
later,  the  building  was  held  to  have  been  completed  on  March 
seventh.^ 

1447.  Though  possession  of  the  building  has  been  de- 
livered to  the  owner,  if  defects  and  omissions  are  discoyered 
which  the  architect  supervising  the  work  requires  the  builder  to 
supply  in  order  to  complete  his  contract,  and  this  is  done  bj 
sub-contractors  under  their  contracts,  it  cannot  be  said  that  their 
contracts  were  completed  until  such  work  was  done ;  and  notice 
of  liens  may  be  given  by  such  sub-contractors  with  reference  to 
the  time  of  completion  of  the  building  after  such  defects  and 
omissions  were  supplied.^ 

In  California  it  is  provided  by  statute  that  any  trivial  imper- 
fection  in  the  work,  or  in  the  construction  of  any  building,  im- 
provement, or  structure,  or  of  the  alteration,  addition  to,  or  repair 
thereof,  shall  not  be  deemed  such  a  lack  of  completion  as  to 
prevent  the  filing  of  any  lien  ;  and  in  case  of  contracts,  the  occa- 

1  Thoma*8  Estate,  76  Fa.  St.  30.  Ian  v,  Stafflebeepi,  87  Cal.  508,  25  Pac. 

2  Santa  Clara  Valley  Mill  Co.  v,  Wil-  Rep.  686,  it  waa  held  that  a  defect  in  work 
liamB  (Cal.),  31  Pac.  Rep.  1 128.  The  Code  which  could  be  perfected  at  an  expense  of 
of  Civil  Frocedure,  §  1187,  provides  that  $5  was  trivial  compared  with  the  contact 
"  any  trivial  imperfection  in  .  .  .  the  con-  price  of  $145. 

Btrnction  of  any  building  .  .  .  shall  not       *  St.  Loais  Nat.  Stock  Yards  9. 0'Befll;, 
be  deemed  snch  a  lack  of  completion  an  to    85  Dl.  546. 
prevent  the  filing  of  any  lien."    In  Har- 
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pation  or  use  of  the  building,  improyement,  or  structure  by  the 
owner  or  his  representative,  or  the  acceptance  by  said  owner  or 
his  agent  of  said  building,  improvement,  or  structure,  shall  be 
deemed  conclusive  evidence  of  completion ;  ^  and  cessation  from 
labor  for  thirty  days  upon  any  unfinished  contract,  or  upon  any 
unfinished  building,  improvement,  or  structure,  or  the  altera- 
tion, addition  to,  or  repair  thereof,  shall  be  deemed  equivalent 
to  a  completion  thereof  for  all  the  purposes  of  this  chapter.^ 
Where  a  contractor  engaged  in  preparing  a  flume-bed,  surface 
ditch,  and  terminal  approaches  for  a  water-works  company  aban- 
doned the  contract  with  the  consent  of  the  company,  it  was  held, 
that  the  company,  by  releasing  the  contractor  and  taking  control 
of  the  work  for  the  purpose  of  completing  it,  '^  occupied  "  and 
*^ accepted"  it  within  this  provision,  and  that  a  material-man 
who  filed  his  lien  within  thirty  days  after  the  company  assumed 
control  of  the  work  acquired  a  valid  lien  for  material  furnished  the 
contractor.^ 

1448.  Materials  delivered  at  a  house,  or  work  done  upon 
it  after  its  oompletion,  for  the  purpose  of  preserving  the  right  of 
lien  upon  it,  will  not  have  that  effect.^  Such  was  the  case  where 
the  owner  of  a  house  sold  it  before  its  completion,  and  then, 
several  days  after  its  completion,  by  arrangement  between  the 
vendor  and  one  who  had  furnished  materials  for  the  construction 
of  several  houses,  of  which  the  house  sold  was  one,  the  material- 
man delivered  at  the  house  a  small  additional  lot  of  lumber, 
which  was  not  used  upon  the  house,  and  was  furnished  without 
the  knowledge  of  the  purchaser,  merely  to  preserve  the  material- 
man's lien.^ 

Repairs  made  in  good  faith  to  fulfil  the  contractor's  warranty 
are  a  part  of  the  original  contract,  and  the  lien  may  be  filed 
within  the  time  limited  after  such  repairs.  A  person  having  a 
contract  to  purchase  land,  and  to  build  a  house  upon  it  within 
a  limited  time,  contracted  with  a  mason  to  build  a  cellar  wall, 
which  was  warranted  to  stand.  The  wall  was  completed  in  No- 
vember. During  the  winter  it  was  injured  by  the  frost,  and  the 
mason  repaired  it  on  the  seventeenth  day  of  April.     The  time 

^  Giant-Powder  Co.  r.  Flame  Co.  7S       *  Giaut-Powder  Co.  v.  Flame  Co.  8S 
CaL  193,  20  Pac.  Rep.  419.  Cal.  20,  25  Pac  Rep.  976. 

*  Stat.  1S87,  ch.  137.  «  Daffj  v.  Baker,  17  Abb.  N.  C.  357. 

«  Heath  v.  Tjler,  44  Md.  312. 
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within  which  the  purchaser  could  complete  the  building  and  de- 
mand a  conveyance  expired  on  the  first  day  of  April.  The  owner 
had  so  far  consented  to  the  work  under  the  contract  for  the  wall 
that  a  lien  could  be  maintained  against  the  property  if  the  state- 
ment was  filed  in  due  season.  The  statement  was  in  fact  filed 
more  than  thirty  days  after  the  completion  of  the  wall,  but  within 
thirty  days  after  making  the  repairs  upon  it.  It  was  held  that,  if 
the  repairs  were  made  without  the  authority  of  the  owner,  the 
petitioner  could  not  enforce  a  lien  ;  but  that  if  they  were  made  in 
good  faith  to  fulfil  the  warranty,  at  the  request  of  the  owner  with 
knowledge  of  the  terms  of  the  contract,  the  statement  was  filed 
in  season  and  a  lien  could  be  enforced.^ 

Occasional  repairs  or  additions  made  to  a  building,  seyeral 
months  after  its  substantial  completion,  do  not  serve  to  render 
the  whole  work  one  continued  performance,  for  which  a  single 
lien  can  be  claimed  within  the  time  limited  after  the  last  repairs.' 

1449.  Whether  a  claim  of  lien  has  been  filed  within  the 
time  limited  by  statute  is  a  question  of  fact  for  the  jury,^  or  for 
the  court  in  equitable  procedings.  It  is  also  a  question  of  fact  for 
the  jury  whether  work  was  done  colorably,  for  the  purpose  of 
reviving  the  lien.*  Whether  additional  work  done  by  order  of  the 
owner  was  done  under  a  new  contract,  or  under  the  original  con- 
tract, is  a  question  for  the  jury.^  The  burden  of  proving  that 
any  part  of  the  work  was  performed  or  any  part  of  the  materials 
was  furnished  within  the  time  limited,  preceding  the  filing  of  the 
lien,  is  upon  the  claimant.^  Parol  evidence  is  admissible  to  show 
that  the  statement  of  the  lien  was  filed  within  the  time  limited^ 

A  statement  of  lien  required  to  be  filed  in  the  office  of  the 
town  clerk  within  a  specified  time  may  be  received  by  the  clerk 
at  his  house ;  and  if  he  there  minutes  upon  the  paper  the  time 
of  his  receiving  it,  the  tiling  of  the  lien  cannot  be  impeached, 
although  the  paper  is  not  actually  taken  to  his  office  and  re- 
corded until  after  the  time  limited  has  expired.^    If  the  claim  is 

1  Worthen  v.  Cleaveland,  129  Maas.  570.        ^  Tamer  v.  Wentworth,  119  Mass.  459. 

2  Davis  V.  Alvord,  94  U.  S.  545 ;  Schu-        »  Cole  v,  Barron,  8  Mo.  App.  509 ;  Dil- 
lenburg  v.  YrooniaTi,  7    Mo.  App.  133 ;    ler  v.  Burger,  68  Pa.  St.  432. 

Scott  V.  Cook,  8  Mo.  App.  193.  >  Ortwine  v.  Caskey,  43  Md.  134. 

8  Turner  v.  Wentworth,  119  Mass.  459  ;        ?  Goalding  v.  Smith,  114  Mass.  487. 
Galland  v.  Schroeder,  21  W.  N.  C.  (Pa.)        »  Wood  v.  Simons,  110  Mass.  116. 
103,  12  Atl.  Rep.  866;  Johnston  t;.  Har- 
rington (Wash.),  31  Pac.  Rep.  316. 
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filed  within  the  time  limited,  it  does  not  matter  that  the  actual 
record  is  not  made  till  after  that  time  has  expired.^ 

A  certificate  made  by  the  owner's  architect,  reciting  that  the 
contractor  has  finished  the  building  and  is  entitled  to  final  payment, 
is  no  eyidence  of  the  time  of  completion  of  the  building,  when  the 
certificate  is  issued  in  compliance  with  a  proyision  of  the  contract 
which  made  it  a  condition  of  the  issuance  of  the  Certificate  that 
receipted  bills  for  all  labor  and  materials  furnished  shall  be  pro- 
duced at  the  time  of  payment.  The  purpose  of  the  certificate 
was  to  indicate  the  time  of  the  final  payment,  not  to  show  that 
the  building  was  completed.^ 

1450.  In  computing  the  time  within  which  the  lien  should 
be  filed,  either  the  day  on  which  the  last  work  was  done  or  mate- 
rials furnished,  or  the  day  on  which  the  claim  is  filed,  should  be 
excluded.^  The  result  is  the  same  whether  the  one  or  the  other 
be  excluded.  Thus,  if  the  last  work  was  done  on  the  first  day 
of  January,  and  the  claim  must  be  filed  within  six  months,  or  at 
or  before  the  expiration  of  six  months,  the  last  day  for  filing  it 
is  the  first  day  of  July  following. 

VI.   Verification  of  the  Claim  or  Demand  of  Lien. 

1461.  In  general.  —  A  verification  of  the  claim  substantially 
as  required  by  statute  is  essential  to  its  validity.^  The  yerification 
of  the  demand  contemplated  by  statute  is  an  oath  or  aflSrmation 
taken  and  administered  by  and  before  an  officer  having  authority 
by  law  to  administer  and  certify  oaths  and  affirmations.  A  veri- 
fication of  a  demand  before  a  notary  public  in  another  State  is 
not  a  compliance  with  the  statute,  and  does  not  confer  the  lien 
provided  for  by  the  statute.*  Unless  conferred  by  statute,  a  no- 
tary public  has  no  authority  to  administer  oaths  or  affirmations 
required  by  special  statutory  enactments,  and  not  in  the  transac- 
tion of  commercial  affairs.  Until  the  contrary  is  shown,  the  pre- 
sumption is  that,  in  another  State,  a  notary  public  has  no  other 
authority  than  that  which  is  derived  from  the  commercial  law. 

^  Bassett  v.  Brewer,  74  Texas,  554, 12  Hughes,  459;    Canal  Co.  v.  Gordon,  6 

S.  W.  Rep.  229.  Wall.  561. 

>  Washbnrn  v.  Kahler  (Cal.),  31  Pac.  «  Lindsay  v.  Hath,  74  Mich.  712,  42 

Rep.  741.  N.  W.  Rep.  358;  Minor  v.  Marshall  (N. 

'  German  Lutheran  Charch  v.  Heise,  M.),  27  Pac.  Rep.  481 ;  McPhee  v.  Kay,  30 

44  Md.  453  ;  In  re  Martin,  4  Fed.  Rep.  Neb.  223,  46  N.  W.  Rep.  223. 

208.     See,  also,   Stewart  v.  Gogorza,  3  *  Chandler  v.  Hanna,  73  Ala.  399. 
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If  the  jurat  is  not  attested  by  the  officer  under  his  seal,  in  case 
he  is  not  authorized  to  act  except  by  attesting  his  act  under  seal, 
so  as  to  entitle  the  instrument  to  be  recorded,  the  verification  will 
be  insufficient  to  preserve  the  lien.^ 

The  act  of  the  magistrate  in  administering  the  oath  is  sub- 
stantially ministerial,  and  not  judicial.  The  oath  may  therefore 
be  administered  by  an  attorney  of  the  petitioner,  the  attorney 
being  a  justice  of  the  peace.^ 

1452.  As  to  the  fonn  of  the  verification,  if  the  statute  does 
not  prescribe  it,  or  the  general  purport  of  the  affidavit,  the  bet- 
ter practice  is  to  annex  a  declaration  under  oath  to  the  effect 
that  the  facts  stated  are  true ;  but  it  is  held  that  a  claim  signed 
by  the  claimant  with  the  informal  certificate,  ^'  Sworn  to,"  an- 
nexed, is  sufficient.^  A  statement  in  the  form  of  an  affidavit,  in- 
stead of  a  statement  with  an  affidavit  attached,  is  not  void  becaase 
of  the  form.^  An  affidavit  which  in  substance  complies  with  the 
statute  is  sufficient.^ 

If  the  form  and  contents  of  the  affidavit  of  claim  be  prescribed 
by  statute,  this  form,  though  it  may  be  varied  to  suit  the  circam- 
stances  of  the  case,  must  be  followed  in  all  matters  of  substance.^ 

If  the  affidavit  immediately  follows  the  statement,  and  the  affi- 
davit is  signed  though  the  statement  is  not,  the  omission  of  the 
signature  is  unimportant.^ 

Under  a  statute  which  provides  that  the  claimant  shall  file  a 
statement  ''  setting  forth  the  times  when  such  material  was  fu^ 
nished,  or  labor  performed,  verified  by  affidavit,"  an  affidavit  stat- 
ing that  the  claimant  ^'  has  performed  the  labor,  and  furnished  the 
materials,  set  forth  in  the  above  statement,"  is  not  a  sufficient 
verification  to  sustain  a  lien,  since  it  does  not  verify  the  dates 
given  in  the  statement.^ 

Under  the  statute  requiring  that  the  verification  of  a  notice  of 
claim  of  mechanic's  lien  shall  be  ^*  to  the  efiEect  that  affiant  be- 

1  Colman  v,  Goodnow,  36  Minn.  9,  29  *  Bethell  v.  Lamber  Co.  39  Sjum.  230, 

N.  W.  Rep.  888.  17  Pac.  Rep.  813. 

s  McDonald  r.  WiUis,   148  Mass.  452,  «  Baaaett  v.  Brewer,  74  Tex.  554,  IS  & 

9  N.  E.  Rep.  835 ;  Carr  v.  Hooper  (Kane.),  W.  Rep.  229. 

29  Fac.  Rep.  398.  •  Keller  p.  Hoalihan,  32  Minn.  486, 21 

«  Gray  v.  Vorhis,  8  Hnn,  612;  Kesar-  N.  W.  Rep.  729. 

tee  o.  Marka,  15  Oreg.  529, 16  Fac  Rep.  f  Deatherage  v.  Wooda,  37  Kana.  59, 

407;  Laswell    v.  Church,    46  Mo.  279;  14  Pac.  Rep.  474. 

Deatherage  v.  Woods,  37  Kana.  59,  14  *  McDonald  v.  Roeengaiten,  134  R 

Pac.  Rep.  474.  126,  25  N.  £.  Rep.  429. 
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lieyes  the  same  to  be  true,"  a  verification  stating  that  the  claim* 
ant  ^^  has  read  the  foregoing  notice,  knows  the  contents  thereof, 
that  said  claim  is  jast  and  correct,"  is  sufficient.^ 

The  certificate  of  the  officer  before  whom  the  statement  is 
sworn  to  must  be  complete,  and  duly  executed  under  his  official 
signature,  and  also  under  his  official  seal,  if  he  is  required  to  have 
such  a  seal.^ 

An  affidavit  to  a  statement  of  account  for  a  mechanic's  lien, 
sworn  to  before  a  notary  in  another  State,  and  authenticated  by 
his  official  seal,  is  sufficient.^ 

1463.  The  affidavit  may  be  made  by  an  agent,  or  other  per- 
son having  knowledge  of  the  facts,  in  behalf  of  the  claimant.^ 
One  member  of  a  partnership,  or  its  manager,  may  make  the 
affidavit  in  behalf  of  the  partnership.^  If  the  claimant  is  a  cor- 
poration, the  affidavit  may  be  made  by  any  one  of  its  officers  hav- 
ing knowledge  of  the  facts.^ 

An  affidavit  can  be  amended  only  by  attaching  a  sufficient 
affidavit  to  the  statement  within  the  time  allowed  for  filing  it.^ 

1464.  Verifloation  to  the  best  of  one*8  knowledge  or  be- 
lief. —  Under  a  statute  which  requires  that  the  verification  shall 
be  true  to  the  knowledge  of  the  person  making  the  same,  a  verifi- 
cation that  ^*  the  same  is  true  to  the  best  of  his  knowledge  "  is 
insufficient  to  confer  a  lien.^    A  verification  that  the  statements 

^  Johnston  v.  Harrington  (Wash.),  31  *  Globe  Iron  Roofing  Co.  v.  Thacher, 

Pac.  Rep.  316,  318.  87  Ala.  458,  6  So.  Rep.  366. 

3  Colman  v.  Goodnow,  36  Minn.  9,  29  ^  Dorman  v.  Crozier,  14  Kane.  224 ;  Mc- 

N.  W.  Rep.  338;  Stetson  &P.  Mill  Co.  v,  Donald  v.  Rosengarten,  134  III.  126,  25 

McDonald  (Wash.),  32  Pac.  Rep.  108.  N.  £.  Rep.  429.    The  fact  that  a  notary 

*  Wood  V.  St.  Paal  City  Rj.  Co.  42  pablic,  before  whom  a  claim  of  lien  is 
Minn.  411,.44  N.  W.  Rep.  308.  rerified,  fails  to  add  after  his  official  sig- 

*  Lamb  v.  Hanneman,  40  Iowa,  41 ;  nature  the  date  of  expiration  of  his  com- 
Ainslie  r.  Kohn,  16  Oreg.  363,  19  Pac.  mission,  as  required  by  statute,  does  not 
Rep.  97.  See,  also,  as  to  sufficiency  of  render  such  lien  void,  for  the  statute 
form,  Great  Western  Manuf.  Co.  v.  Hun-  merely  subjects  the  notary  to  a  penalty 
ter,  15  Neb.  32, 16  N.  W.  Rep.  474 ;  Wil-  therefor.  Phelps  Windmill  Co.  v.  Baker 
liams  V.  Webb,  2  Disney,  430 ;  Delahay  v.  (Eans.),  30  Pac.  Rep.  472. 

Goldie,  17  Eans.  263 ;  Fullerton  v.  Leon-  >  Keogh  v.  Main,  18  J.  &  S.  183;  Fo- 
ard (S.  D.),  52  N.  W.  Rep.  325;  Hug  v.  garty  v,  Wick,  8  Daly,  166;  Conklin  v, 
Hintrager,  80  Iowa,  359,  45  N.  W.  Rep.  Wood,  3  £.  D.  Smith,  662 ;  Childs  v. 
1035.  Bostwick,  65  How.  Pr.  146, 12  Daly,  15 ; 

*  Deatherage  v.  Woods,  37  Eans.  59  ;  Dorman  v.  Crozier,  14  Kans.  224 ;  Globe 
Chicago  Lumber  Co.  v.  Osborn,  40  Eans.  Iron  Roofing  Co.  t^.  Thacher,  87  Ala.  458, 
168, 19  Pac  Rep.  656;  Sharon  Town  Co.  6  So.  Rep.  366 ;  Dennis  r.  Coker,  34  Ala. 
V.  Morri8,39  Eans.  377, 18  Pac  Rep.  230.  611. 
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in  the  notice  are  true  to  the  '^  knowledge,  information,  and  belief" 
of  afiGlant,  is  sufBcient.^  But  such  a  verification  has  been  held  to 
be  sufficient  under  a  statute  which  proyides  for  a  verification  by 
oath  that  the  same  is  true.^  There  are  cases,  however,  which  hold 
that  an  affidavit  should  be  positive,  though  the  statute  merely  pro- 
vides that  the  statement  shall  be  sworn  to,  or  verified  by  affidavit; 
and  accordingly  under  such  a  statute  an  affidavit  made  by  an 
agent  stating  that  ^^  the  facts  as  above  set  forth  are  true  and  cor- 
rectlttscprding  to  the  best  of  his  knowledge  apd  belief,"  without 
showing  that  he  had  any  knowledge  on  the  subject,  was  held 
insufficient.^ 

A  statement  in  the  certificate  of  a  recorder  that  a  lien  was  doly 
sworn  to  is  conclusive  evidence  of  that  fact.  An  indorsement  by 
a  recorder  upon  a  notice  of  lien  is  at  least  primd  facie  evidence  of 
its  filing  and  the  date  of  its  recording.^ 

VII.  Amendment  of  the  Claim  or  Demand  of  Lien, 

1466.  The  notice  or  daim  cannot  be  amended  after  it  is 
flled.^  The  claim  is  not  in  the  nature  of  an  instrument  in  writ- 
ing which  a  court  of  equity  may  reform  in  appropriate  cases. 
It  is  rather  a  prerequisite  to  the  maintenance  of  a  proceeding 
which  gives  a  plaintiff  an  extraordinary  remedy,  and  to  secnie 
the  benefit  of  this  he  must  comply  with  the  terms  on  which  the 
statute  affords  this  remedy.^  If  the  statement  shows  upon  its 
face  that  it  was  filed  too  late,  even  though  the  fact  may  have 
been  otherwise,  it  is  ineffectual.^  Certainly,  as  against  third  per- 
sons, no  material  alterations  or  amendments  can  be  allowed  in  the 
notice  or  claim  upon  the  filing  of  a  complaint.^  But  if  the  claim 
is  corrected  within  the  time  allowed  for  filing  the  claim,  the  co^ 

1  Eealej  t7.  Murray,  15  N.  Y.  Supp.  «  SQvester  t;.  Coo  Qaartz  Mine  Co.  80 
403.  Cal.  510,  22  Pac.  Rep.  217. 

2  Gray  v.  Vorhis,  8  Hun,  612;  Arata  «  HaUagan  ».  Herbert,  2  Dal/,  253; 
r.  TeUurinm  Gold  &  S.  M.  Co.  65  Cal.  Conklin  r.  Wood,  3  E.  D.  Smith,  662; 
340.  James  v.  Van  Horn,  39  N.  J.  L.  856; 

"  Dorman  v.  Crozier,  14    Kane.    224.  Drake   v.  Green  (Kana.),  29  Pac.  B«p. 

"  The  construction  of  the  verification  moet  584. 

favorable  to  the  lien  would  be,  that  some  ^  Goss  v,  Strditz,  54  Cal.  640;  Lind- 

of  the  facts  were  known  to  be  true,  and  ley  r.  Cross,  31  Ind.  106,  99  Am.  Dec 

others,  though  not  within  the  knowledge  610. 

of  the  affiant,  were  believed  to  be  true."  "^  Olson  v.  Heath  Lumber  Manuf.  Go- 
Globe  Iron  Roofing  Co.  v,  Thacher,  87  37  Minn.  298,  33  N.  W.  Rep.  791. 
Ala.  458,  466,  per  McClellan,  J.  8  ^ade  v,  Reite,  18  Ind.  307. 
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rected  claim  may  in  effect  amount  to  the  filing  of  a  new  and  yalid 
claim.^ 

A  claimant  cannot,  after  the  expiration  of  the  time  allowed 
for  filing  his  lien,  alter  or  amend  his  claim  for  the  purpose  of  pre- 
serving it  by  changing  the  locality  of  the  building.^ 

A  mechanic's  lien  after  the  filing  of  the  claim  is  a  lien  of  rec- 
ord within  the  meaning  of  a  statute  relating  to  the  distribution 
of  a  balance  of  funds  arising  from  a  sheriff's  sale.^ 

1466.  Under  a  statute  which  provides  for  the  amendment 
of  a  lien  olaim  in  matters  of  substance  as  well  as  in  matters 
of  form,  there  can  be  no  amendment  which  will  restore  a  lien, 
which  has  been  discharged  by  failure  to  give  notice,  by  indorsing 
the  time  of  issuing  the  summons  in  the  suit  to  enforce  the  lien, 
on  the  lien  claim,  as  required  by  the  statute.  The  defect  in 
such  case  is  not  in  the  claim,  but  in  the  failure  to  give  notice  as 
required.* 

^  Sarles   v.  Sharlow,  5   Dak.  100,  37    claimed.    Laws  1889,  ch.  168.    Bntitwas 

N.  W.  Rep.  748.  held  that  the  statute  could  not  be  applied 

*  Gaalt  V.  Wittman,  34  Md.  35.  to  a  statement  filed  before  the  law  went 
'  Watt  0.  Yezin,  15  Phila.  180,  212.  into  effect,  so  as  to  change  the  description 

*  Wheeler  r.  Almond,  46  N.  J.  L.  161 ;  of  the  property  sought  to  be  charged  to  a 
James  v.  Van  Horn,  39  N.  J.  L.  353  ;  Hall  distinct  and  separate  lot  from  that  de- 
V.  Spaulding,  40  K.  J.  L.  166.  scribed  in  the  statement  as  originally  filed. 

In  Kansas  it  is  provided  that  any  lien  The  enactment  is  prospective  in  its  na- 

statemeDt  may  be  amended  by  leave  of  ture,  and  cannot  be  well  construed  to  have 

the  court  in  furtherance  of  justice,  the  a  retrospective  operation.    Drake  o.  Green 

same  as  pleadings,  except  as  to  the  amount  (Kans.),  29  Pac  Rep.  584,  585. 
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mechanics'  liens:  pbioeity  as  bbgards  mobtgagbs  asd 

OTHEB    INCUMBBANCES  AND    LIENS. 


I.  As  regards  mortgages,  1457-1486. 
II.  As  regards  vendors'  liens,  1487. 


IIL  As    regards    other    incambnnco, 

1488-1491. 
IV.  As  between  different  lieos,  1492. 


I.  As  regards  Mortgages. 

1457.  As  a  general  statement  of  common  law,  a  building 
erected  by  the  owner  of  land  becomes  a  part  of  the  realty  as 
«oon  as  it  is  annexed  to  the  land  It  also  becomes  sabject  to  an 
existing  recorded  mortgage  of  the  land.^  The  mortgagee,  in  a 
suit  to  foreclose  his  mortgage,  cannot  be  compelled  to  sell  the 
building  separate  from  the  land,  and  to  allow  the  proceeds  of  the 
building  to  be  applied  in  satisfaction  of  a  mechanic's  lien,  before 
obtaining  satisfaction  of  the  mortgage  debt. 

Moreover,  the  materials  furnished  by  a  material-man,  upon  his 
filing  his  claim  of  lien,  become  subject  not  only  to  his  own  lien, 
but  also  subject  to  the  liens  of  other  material-men  and  mechanics 
in  whose  favor  liens  attach  to  the  premises;  for  the  materials 
become  a  part  of  the  entire  structure  as  soon  as  they  are  an* 
nexed  to  it.^ 

A  law  which  attempts  to  make  a  mortgage  existing  prior  to  the 
making  of  any  contract  for  the  erection  of  a  building  upon  the 
land  subject  to  liens  under  the  statute  is  unconstitutional.  Al- 
though the  statute  declares  that  the  incumbrance  shall  not  operate 
upon  the  building  erected  or  material  furnished  until  the  lien  is 
satisfied,  the  lien  created  is  construed  to  include,  as  subject  to  the 

1  Galveston  Bailroad  v,  Cowdrey,  11  Feigason  p.  Miller,  6  CaL  402;  National 

Wall.  459;   Moran  t;.  Schnagg,  7  Ben.  Bank  v.  Danforth,  80  6a.  55, 7  S.  E.  Bep. 

399 ;  Homans  v.  Coombe,  3  Cranch  C.  O.  546 ;  Elder  v.  Clark,  51  Fed.  Bep.  117- 

365  ;  Inverarity  v.  Stowell,  10  Oreg.  261 ;  Otherwise  by  statute  in  Iowa,  §  1301. 

Equitable  Life  Ins.  Co.  v.  Slye,  45  Iowa,  ^  Equitable  Life  Ins.  Co.  v.  Sljre,  45 

615;    Getchell   v.  Allen,  34  Iowa,  559;  Iowa,  615. 
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lien,  the  groand  appartenant  to  the  building  which  is  reasonably 
necessary  for  its  enjoyment.  Moreover,  the  constitutional  objec- 
tion would  not  be  obviated  by  limiting  the  lien  to  the  building.^ 

1468.  A  mortgage  for  the  purchaae-money  of  land,  made 
simultaneously  with  the  conveyance,  takes  precedence  of  any 
lien  to  which  the  purchaser  may  subject  the  land.^  The  mort- 
gage may  secure  future  advances  as  well  as  purchase-money.  If, 
moreover,  the  parties  at  the  same  time  agree  that  the  purchaser 
shall  erect  a  building  upon  the  land  within  a  specified  time,'  it 
cannot  be  inferred  from  such  an  agreement  that  the  mortgagee 
assented  that  any  lien  for  labor  done  or  material  furnished  for 
such  building  should  take  precedence  of  the  mortgage.  Where 
the  title  to  land  is  not  in  the  person  who  causes  the  building  to 
be  erected,  and  he  has  no  legal  consent  from  the  owner,  me- 
chanics' liens  thereon  must  be  postponed  to  a  purchase-money 
mortgage  given  afterwards  by  the  purchaser  when  he  has  ac- 
quired title,  although  the  building  be  then  almost  finished.^  If  a 
vendor  sells  land  and  takes  a  mortgage  at  the  time  for  the  pur- 

1  Mejer  v.  Borland],  39  Minn.  438,  443,  Hill  v.  Aldrich  (Minn.),  50  N.  W.  Sep. 

40 N.  W. Rep. 513.    Mitchell,  J., delirering  1020;  Moodj  v.  Tschabold  (Minn.),  53  N. 

the  judgment,  said:  "This  is  a  manifest  W.  Rep.  1023;  Gillespie  v.  Bradjford,  7 

attempt  to  displace  all  prior  incnmbrances  Yerg.  168,  27  Am.  Dec.  494 ;  Guj  v.  Car< 

upon,  and  vested  interests  in,  the  property,  riere,  5  Cal.  511 ;  Stoner  v.  Neff,  50  Fa. 

or  at  least  to  postpone  them  to  liens  under  St.  258. 

the  statute  subsequent  in  time,  so  that,  for  See,  however,  Rosenthal  v.  Maryland 
example,  a  mortgagor  and  a  material-man  Brick  Co.  61  Md.  590. 
or  laborer,  as  a  result  of  some  arranger  *  Advaiiees  are  inralid  as  to  sub-oon- 
ment    between   themselves,  without  the  traotors  in :  — 
knowledge  or  consent  of  the  mortgagee,  Calif oniia :  §  1190. 
might  improve  him  out  of  his  prior  lien  District  of  Columbia :  §  1195. 
in  the  premises.  ...  No  case  ever  held  Hew  Tork :  §  1818. 
that  a  mortgagor  could,  without  the  an-  Ohio :  §  1880.                               ) 
thoritj  of  the  mortgagee,  expressed  or  PennsylTaaia :  2    Brightly's    Purdon's 
implied,  create  a  Ilea  on  the  mortgaged  Dig.  p.  1171,  §  70. 
property  ao  as  to  give  it  precedence  of  the  Hew  Jersey :  Laws  1879,  ch.  52.    Other- 
mortgage."  wise  before  the  statute.    Flatt  v.  Griffith, 

3  Mackintosh  v.  Thurston,  25  N.  J.  £q.  27  N.  J.  Eq.  207. 

242;  National  Bank  v.  Sprague,  20  N.  J.  «  Gibbs  o.  Grant,  29  N.  J.  £q.  419; 

Eq.  13 ;  Strong  v.  Van  Denrsen,  23  N.  J.  Lamb  v.  Cannon,  38  N.  J.  362 ;  National 

Eq.  369;  Hazelharat  v.  Sea  Isle  City  Ho-  Bank  i;.  Sprague,  20  N.  J.  Eq.  13 ;  Strong 

tel  Co.   (N.  J.)  25  Atl.  Rep.  201 ;  Et-  v.  Van  Deurscn,  23  N.  J.  Eq.  369 ;  Macin- 

tridge  V.  Basaett,  136  Mass.  314;  Middle-  tosh  v,  Thurston,  25  N.  J.  Eq.  242;  Paul 

town  Bank  v,  Fellowes,  42  Conn.  36, 49 ;  v.  Hoeft,  28  N.  J.  Eq.  11 ;  Ellenwood  v. 

Thorpev.Durbon,  45  Iowa,  192;  Oliver  v.  Burgess,  144  Mass.  534,  11   N.  E.  Rep. 

Davy,  34  Minn.  298,  25  N.  W.  Rep.  629 ;  755. 
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chase-money,  and  for  advances  he  has  agreed  to  make  to  enable 
the  purchaser  to  build  upon  the  land,  and  the  deed  and  mortgage 
are  recorded  before  the  building  is  commenced,  the  advances  be- 
ing made  during  the  progress  of  the  building,  the  mortgage  has 
priority  of  any  lien  on  the  property  for  labor  or  materials.^ 

But  if  the  mortgage  for  purchase-money  be  not  simultaneons 
with  the  conyeyance,  but  subsequent,  and  before  it  is  executed 
and  recorded  the  purchaser  enters  into  a  contract  for  the  erection 
of  a  building  upon  the  land,  the  mechanic's  lien  is  superior  to  the 
lien  of  the  mortgage.^  If  a  purchaser  under  a  contract  of  sale 
enters  into  possession,  and  materials  are  furnished  to  him  for  erect- 
ing a  building,  and  afterwards  he  obtains  a  deed  and  makes  a 
mortgage  for  a  part  of  the  purchase-money,  the  lien  for  materials 
has  priority  of  the  mortgage.^  The  lien  takes  priority  of  a  mort- 
gage made  subsequently  to  the  contract,  though  neither  the  labor 
is  performed  nor  the  materials  furnished  until  after  the  making 
of  the  mortgage.* 

The  cases  on  this  point  are  not,  however,  wholly  in  accord, 
partly  because  the  statutes  are  unlike.  Under  most  of  the  stat- 
utes the  contracting  party  can  subject  only  his  own  interest  to  a 
lien ;  and  one  having  only  an  equitable  title  cannot  subject  the  title 
of  the  legal  owner  to  a  lien  without  his  consent.  The  mortgage  of 
an  equitable  owner,  under  a  contract  of  purchase,  made  to  secure 
a  part  of  the  purchase-money  in  accordance  with  the  contract  of 
purchase,  takes  precedence  of  a  lien'  for  work  done  or  materials 
furnished  to  the  equitable  owner  before  the  making  of  the  mort- 
gage. This  is  especially  the  case  if  the  contract  of  sale  stipulates 
that,  until  the  conveyance  to  the  purchaser  is  executed,  he  shall 
not  subject  the  property  to  any  lien.* 

1  HiU  V.  Aldrich  (Minn.),   50  N.  W.  Johnston,  J. :  "To  create  a  Tilid  lien  for 

Hep.  1020.  material  or  labor,  it  Is  necessary  that  the 

^  Anslej  V.  Fasahro,  22  Neb.  662,  35  N.  person  for  whom  they  are  fomished  should 

W.  Kep.  885;  Kittredge  v.  Neumann,  26  be  an  owner  within  the  meaning  of  the  stst- 

N.  J.  £q.  195 ;  Soule  v,  Ilurlbut,  58  Conn,  nte,  and  have  a  right,  at  the  time  the  cod- 

51 1,  20  Atl.  Rep.  610.  tract  for  the  same  is  made,  to  create  a  lieo. 

>  Avery  v.  Clark,  87  Col.  619,  25  Pac.  The  only  claim  which  the  porchaser  had 

Rep.  919 ;   Carew  u.  Stubbs,  155    Mass.  npon  the  land  was  derived  from  his  cod- 

549,  30  N.  E.  Rep.  219.  tract  with  the  owner,  and  any  one  who 

*  Carew  v.  Stubbs,  155  Mass.  549,  30  relies  on  the  contract  to  establish  owd- 

N.  E.  Rep.  219.  ership  in  him  must  be  governed  by  the 

^  Chicago  Lumber  Co.  v.  Schweiter,  45  limitations   and  conditions   therein  ooo- 

Kans.  207,  210,  25  Pac.  Rep.  502.     Per  tained." 
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But  it  is  not  essential  that  there  should  be  any  express  limita^ 
tion  of  the  authority  of  one  in  possession,  under  a  contract  of  pur- 
chase, to  create  liens  as  against  the  estate  of  the  legal  owner. 
Thus  the  owner  of  land  made  an  oral  agreement  for  the  sale  of 
it,  and  gave  immediate  possession  to  the  purchaser.  The  latter 
made  a  contract  with  a  builder  to  repair  and  enlai^e  the  build- 
ings on  the  premises,  and  he  began  work  under  his  contract.^ 
After  this  the  owner  conveyed  the  land  to  the  purchaser,  who  at 
the  same  time  gave  back  a  mortgage  for  a  portion  of  the  pur- 
chase-money, both  instruments  being  dated  as  of  the  day  when 
the  parol  contract  of  sale  was  made.  It  was  held  that  the  mort- 
gage took  precedence  of  the  lien  for  repairs.  The  deed,  although 
dated  back,  took  effect  only  from  its  delivery,  which  was  after 
the  date  of  the  building  contract.  The  seizin  of  the  purchaser 
was  instantaneous  only.  He  had  only  an  equity  of  redemption 
from  the  beginning,  and  he  could  not  create  a  lien  that  could 
take  precedence  of  the  mortgage,  except  with  the  consent  of  the 
mortgagee.^ 

A  land-owner  contracted  to  sell  land,  to  be  paid  for  partly  in 
cash,  and  the  balance  to  be  secured  by  mortgage  on  the  land. 
The  contract  provided  that  the  purchaser  might  execute  a  mort- 
gage to  a  third  person,  which  should  be  superior  to  the  purchase- 
money  mortgage.  The  purchaser  commenced  the  erection  of  a 
building  on  the  land,  and  mechanics'  liens  attached  to  his  interest 
in  the  property.  Subsequently  the  purchaser  executed  a  first 
mortgage  to  a  third  person,  and  a  second  mortgage  for  purchase- 
money  to  the  vendor.  In  an  action  to  enforce  the  mechanics' 
liens,  it  was  held  that  upon  a  sale  of  the  property  there  should  be 
paid  out  of  the  proceeds,  —  1,  the  first  mortgage  to  the  extent  of 
the  amount  due  on  the  vendor's  mortgage;  2,  the  mechanics' 
liens ;  3,  the  balance  of  the  first  mortgage ;  and,  4,  the  vendor's 
mortgage.^ 

But  in  Maryland  it  was  held  that  a  lease  for  a  long  term  of 
years,  executed  on  the  thirtieth  day  of  November,  but  not 
recorded  till  the  sixteenth  day  of  December,  at  which  time  also 
a  mortgage  of  the  leasehold  estate  was  executed  and  recorded  to 

^  Perkins  v.  Davis,  120  Mass.  408 ;  ^  Malmgren  v.  Phinney  (Minn.),  52  N. 
Thaxter  0.  WUliams,  U  Pick.  49.  And  W.  Rep.  915,  practically  overruling  Reillj 
see  Middletown  Savings  Bank  v,  Fellowes,  v.  Williams,  47  Minn.  590,  50  N.  W.  Rep. 
42  Conn.  36.  826. 
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the  lessor  to  secare  parchases  of  lumber  for  the  house,  was  hdd 
to  take  effect  from  its  date,  and  to  be  subject  to  mechanics'  liens 
for  work  and  materials  famished  in  the  construction  of  a  house 
commenced  after  the  agreement  for  the  lease,  but  before  its 
execution.^ 

1469.  A  mortfirafire  executed  and  put  upon  record  in  pursa- 
anoe  of  a  prior  contract  for  a  loan,  and  afterwards  deliyered  to 
the  mortgagee  when  the  money  is  adyanced  on  the  mortgage,  has 
priority  over  liens  for  work  and  materials  furnished  after  the 
mortgage  was  recorded,  for  the  erection  of  a  building  commenced 
between  the  time  of  recording  the  mortgage  and  its  deliTery,  in 
case  the  mortgagee  had  no  knowledge  of  the  commencement  of 
the  building  when  he  parted  with  his  money.^  The  mortgage 
when  delivered  relates  back  to  the  agreement  for  the  loan.  It  is 
immaterial  that  the  money  loaned  on  the  mortgage  is  payable  by 
instalments,  all  of  which  are  made  payable  after  the  commence- 
ment of  the  building.^  But  a  mortgage  recorded  before  delivery, 
as  for  instance  a  mortgage  made  and  put  upon  record  ready  for 
delivery  when  the  mortgagor  should  obtain  a  loan,  and  withont 
any  previous  agreement  for  a  loan,  is  not  a  recorded  mortgage  so 
as  to  be  notice  to  lien  claimants  until  the  loan  is  made  and  the 
mortgage  is  delivered.^ 

1460.  Whether  a  xnortgrage  must  be  recorded  as  well  as 
executed  before  a  mechanic's  lien  has  attached  must  depend  very 
much  upon  the  terms  of  the  different  statutes.  Recording  is  not 
necessary  to  give  the  mortgage  priority  of  such  lien  under  record- 
ing acts  which  make  the  recording  necessary  only  as  against  sab- 
sequent  purchasers  and  mortgagees.^  Thus,  where  a  mechanic's 
lien  attaches  to  property  by  the  commencement  of  work  upon  the 
premises  after  the  execution  of  a  mortgage,  but  before  the  record- 
ing of  it,  the  mortgage  is  superior  by  virtue  of  the  prior  execa- 

1  Rosenthal  v.  Maryland  Brick  Co.  61  v,  Griffith,  27  N.  J.  £q.  207;  MoRmey's 

Md.  590.  Appeal,  24  Fa.  Sk  872. 

3  Jacohus  17.  Mat.  Benefit  L.  Ins.  Co.  «  Matnal  Benefit  L.  Ins.  Co.  v.  Bowand, 

27  N.  J.  £q.  604 ;  Lawrence  v.  Taj  lor,  5  26  N.  J.  £q.  389 ;  Freeman  r.  Schroeder, 

Hill,   107  ;  Sheldon   i;.   Smith,  28  Barb.  43  Barb.  618;  Jacobus  v.  Mntaal  Benefit 

593;  Payne  v.   Wilson,  74  N.   T.  348;  L.  Ins.  Co.  27  N.  J.  Eq.  604,  per  Dixon,  J. 

Strong  t;.   Van  Denrsen,  23  N.  J.  £q.  «  Rose  v.  Manie,  4  Cal.  173;  Mnngerv. 

369 ;  National  Bank  p.  Spragne,  20  N.  J.  Curtis,  42  Han,  465,  per  Pratt,  J.;  F^jne 

£q.  13.  p.  Wilson,  11  Hun,  302;  Oliver  p.  Danj, 

«  Taylor  t;.  La  Bar,  25  N.  J.  £q.  222;  34  Minn.  292 ;  Miller  v.  Stoddard  (Minn.), 

Bamett  v.  Griffith,  27  N.  J.  £q.  201 ;  Piatt  52  N.  W.  Bep.  895. 
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tion.^  But  in  some  States  it  is  expressly  provided  that  a  mortgage 
must  be  recorded  before  a  mechanic's  lien  attaches  in  order  to 
give  it  priority.*  Generally  it  may  be  said  that  it  is  the  policy  of 
the  record  system  to  do  away  with  secret  liens,  and  to  require  a 
record  of  every  lien  and  conveyance,  not  only  as  against  subse- 
qoent  purchasei-s  and  mortgagees,  but  as  against  other  lien  claim- 
ants and  creditors.  The  record  of  a  mortgage  is  accordingly  no- 
tice to  subsequent  claimants  of  mechanic's  liens.^  Actual  notice 
by  a  lien  claimant  of  an  unrecorded  mortgage  has  the  same  effect 
as  a  prior  record  of  the  mortgage.^ 

In  the  case  of  a  mortgage  for  purchase-money,  the  omission  of 
the  mortgagee  to  record  his  mortgage  until  the  deed  is  recorded 
is  not  to  be  construed  as  a  waiver  or  estoppel,  so  as  to  subordi- 
nate it  to  the  lien  of  a  mechanic  who  had  notice  of  the  execution 
of  the  deed  but  not  of  the  mortgage,  where  neither  instrument 
was  recorded  until  after  the  work  was  performed  or  the  materials 
delivered  under  which  the  lien  is  claimed.^ 

The  statutes  of  some  States  provide  that  deeds  shall  take  effect 
from  the  day  they  are  executed,  if  they  are  recorded  within  a  lim- 

^  Boot  V.  Brjant,  57  Cal.  48 ;  Miller  v.       In  Hew  Jeney,  upon  a  sale  under  pro- 

Stoddard  (Minn.),  52  N.  W.  Rep.  895 ;  ceedings  to  enforce  the  lien,  the  title  of 

Noerenberg  v,  Johnson  (Minn.),  52  N.  W.  the  owner  passes  subject  only  to  aU  mort- 

Bep.  1069.  gages  and  other  incumbrances  created  and 

*  ig— i**«<^*   liens    hftTe   priority   of  recorded,  or  registered,  prior  to  the  com- 

nortgsges  unreeordsd,  and  of  whioh  the  mencement  of  the  building;  and  in  case 

liaiior  had  no  notioe  when  the  lien  at-  of  gearing  or  machinery,  the  bringing  of 

taahed,  in: —  the  same  upon  the  premises  is  such  com- 

Ariiooa :  §  11S8.  mencement.     Prior   incumbrances   hare 

AxkuDMtm :  §  11S9.  priority  to  all  subsequent  builders'  liens 

California :  §  1190.  upon  the  land  and  the  erections  thereon, 

Golorado :  §  1191.  except  such  as  may  be  removable  as  be- 

Distriet  of  Golnmbia:  §  1195.  tween  landlord  and  tenant,  which  may  be 

Idaho :  §  1198.  sold  and  removed  by  virtue  of  any  build- 

Xaryland :  §  1906 ;  Brooks  v.  Lister,  36  ing  lien  for  the  construction  of  the  same 

Md.  65.  free  from  such  prior  incumbrances.    Bev. 

MassaehosetU :  §  1907.  1877,  p.  673,  §  23. 

Vovads :  f  1914.  The   exception   applies  only   to  such 

Vow  Tork :  §  1918.  buildings  erected  by  tenants   on  leased 

Oregon :  §  1921.  land  as  are  removable  as  between  landlord 

Booth  Oandina :  {  1994.  and  tenant    Heidelbach  v,  Jacob!,  28  K. 

Utah  Terxitorj :  §  1997.  J.  Eq.  544. 

Washington :  §  1980.  '  Beid  v.  Bank  of  Tenn.  1  Sneed,  262. 

In  Pennsylvania,  prior  record  of  the       *  Miller  u.  Stoddard  (Minn.),  52  N.  W. 

mortgage  seems  to  be  essential  to  its  pri-  Bep.  895. 

ority.    Pepperday's  App.  (Pa.),  25  Atl.        «  Oliver  r.  Davy,  34  Minn.  292,  25  N. 

Bep.  568.  W.  Bep.  629. 
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ited  time  thereafter.  This  is  the  law  in  Maryland.  There  the 
owner  of  the  fee  leased  land  for  ninety-nine  years,  renewable  for- 
ever, reserring  an  annual  ground-rent,  and  the  lease  was  recorded 
three  days  later.  Work  was  begun  upon  a  building  on  the  leased 
land  a  few  hours  before  the  lease  was  recorded,  but  after  its  exe- 
cution. It  was  held  that  a  lien  for  materials  furnished  to  the 
lessee  for  such  building  did  not  attach  to  the  reversionary  interest, 
but  only  to  the  interest  of  the  lessee.^ 

1461.  The  doctrine  of  marshalling  of  securities  is  applied 
in  favor  of  mechanic's  lien  claimants  as  against  a  mortgagee  hav- 
ing a  mortgage  upon  the  same  lot,  and  also  upon  another  lot  upon 
which  there  is  no  other  lien.  In  such  case  the  mortgagee  will  be 
required  to  apply  in  the  first  place  to  the  satisfaction  of  his  mort- 
gage the  proceeds  of  the  lot  upon  which  there  is  no  other  claim.' 

1462.  Priority  as  to  building  alone. — In  several  States  a 
prior  mortgage  retains  its  priority  only  upon  the  land,  the  me- 
chanics' liens  having  priority  upon  the  buildings  or  improvements 
erected  upon  the  land.^  Provisions  are  made  in  the  statutes  of 
these  States  for  enforcing  the  liens  against  the  buildings  by  a  sale 
and  removal  of  the  buildings,  or  by  a  sale  of  land  and  buildings 
together,  and  a  distribution  of  the  proceeds  between  the  mort- 
gagee and  the  lien-holders  according  to  the  respective  values  of  the 
land  and  of  the  buildings.  ^^  As  against  a  prior  mortgage  or  in- 
cumbrance of  the  land,  the  equity  and  policy  of  the  statute  which 
secures  the  mechanic's  and  material-man's  lien  rest  upon  the 
principle  that  no  injustice  is  done  in  preventing  the  holder  of  the 
older  lien  from  appropriating  the  labor  and  material  of  others,  by 
which  his  security  is  enhanced,  without  compensation."  ^ 

1  Beehler  v.  Ijams,  72  Md.  193,  19  Atl.  KiMomi:  §  1211. 

Rep.  646.  Montana :  §  1212. 

3  Hamilton  v.  Schwehr,  34  Md.  107;  North  DakoU  :§  1219  a. 

In  re  Olympic  Theatre,  2  Browne  (Pa.),  Oklahoma  Territory :  §  1220  a. 

275 ;  Kenny  v.  Gage,  33  Yt.  302, 307.  Oregon :  §  1221. 

>  In  the  f oUowing  States  the  meohanio's  Sonth  Dakota :  §  1219  a. 

lien  hai  priority  as  to  the  bnUding  or  Texas :  §  1226. 

other  improTement  OTer  all  other  liens,  Wyoming :  §  1238. 

mortgages,    and   inenmbranoes,  whether  This  lien  has  priority  of  pnrchsse-monej 

prior  or  subsequent :  —  mortgages.    Claes  v.  Dallas  Loan  An'n, 

Alabama :  §  1187.  83  Tex.  50,  18  S.  W.  Rep.  4S1. 

Colorado :  §  1191.  *  Wimberly  u.  Maybcrry  (Ala.),  10  So. 

niinois :  §  1199.  Rep.  157,  per  Coleman,  J.  Also  see  Welch 

Iowa:  §  1201.  t7.  Porter,  63  Ala.  225,  232. 

Michigan :  §  1208. 
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It  is  only  when  there  is  a  prior  lien  upon  the  land  that  the 
court  is  authorized  to  order  a  sale  of  the  building  alone.^ 

The  vendor's  lien,  while  remaining  the  superior  lien  as  to  the 
land,  is  displaced  by  the  mechanic's  lien  so  far  as  the  buildings 
are  concerned.^  In  such  case,  the  lien  may  be  enforced  by  a  sale 
of  the  land  and. buildings  together,  and  applying  so  much  of  the 
proceeds  as  represent  the  yalue  of  the  land  to  the  payment  of 
the  vendor's  lien,  and  the  remainder,  representing  the  value  of 
the  buildings,  to  the  mechanic's  lien.  In  a  case  where  a  vendor 
had  reserved  a  lien  in  his  deed,  it  was  contended  that  the  ven- 
dor's lien  did  not  attach  to  the  house,  as  it  was  not  in  existence 
when  the  conveyance  was  made  and  the  lien  retained ;  but  the 
doctrine  was  declared  to  be  elementary  that  improvements  upon 
the  land  become  a  part  of  the  real  estate,  and  that  a  lien  on  land 
can  be  asserted  as  against  all  improvements  placed  upon  it,  either 
before  or  after  the  lien  was  created,  unless  a  superior  lien  is  given 
upon  the  improvements  to  mechanics.^ 

Such  a  provision  has  no  application  where  the  mortgage  has 
been  foreclosed  and  the  premises  sold  thereunder  before  the  ma- 
terials for  which  the  lien  is  claimed  have  been  furnished ;  espe- 
cially if  it  be  provided  that  in  such  case  the  court  may  order  the 
building  or  improvement  to  be  sold  separately,  and  the  purchaser 
is  given  a  reasonable  time  to  remove  the  same ;  or  that  the  court 
may  take  an  account  and  make  an  equitable  distribution  of  the 
proceeds  :  for  it  is  impossible  to  carry  out  these  provisions  if  the 
mortgage  has  been  foreclosed  and  the  property  sold.  In  such 
case,  the  statutory  right  to  redeem  is  the  only  right  that  can  be 
enforced  against  the  purchaser.* 

1462  a.  These  statutes  apply  only  when  a  building  or  im- 
provement as  an  entirety  is  placed  upon  the  mortgreiged  land.^ 
"  Where  the  improvement  is  a  mere  betterment,  or  where  repairs 
are  made  upon  a  building  or  improvement  upon  which  there  is  a 
valid  lien,  and  the  owner  has  only  a  qualified  right,  it  would  be 
unjust  and  inequitable  in  many  cases,  and  against  the  plain  provi- 

^  Luce  V.  Curtis,  77  Iowa,  347,  42  N.  W.  *  Shepardson  r.  Johnson,  60  Iowa,  239. 
Rq>.  313.  6  Wimberly  v,  Mayberry  (Ala.),  10  So. 

*  Ix)ui8ville  Building  Asso.  v,  Korb,  79  Rep.  157 ;  GetcheU  r.  AUen,  34  Iowa, 
Ky.  190;  Stockwellr.  Carpenter,  27  Iowa,  559;  Neilson  v.  Railroad  Co.  44  Iowa, 
"»•  71,  77;  Crandall  v.  Cooper,  62  Mo.  478; 

*  Louisville  Building  As8o.  v.  Korb,  79  Haeua^er  v.  Thomas,  4  Mo.  App.  463; 
%•  190.                                                 '  Sieininger  y.  Raeman,  28  Mo.  App.  594. 
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sion  of  the  statute,  to  enforce  the  lien,  and  giv^e  it  priority  on  the 
entire  building  or  improvement.  It  would  be  appropriating  one 
man's  property  to  pay  the  debts  of  another,  without  his  know- 
ledge and  consent."  ^  A  lien  for  labor  done  or  materials  furnished 
for  the  improTement  or  enlargement  of  a  building  does  not  take 
priority  oyer  an  existing  mortgage,  even  though  the  building  be 
changed  so  that  yery  little  of  the  original  structure  remains.^ 

But  in  a  recent  case  in  Alabama  it  was  held  by  a  divided  court 
that  where  a  building  on  land  already  subject  to  a  mortgage  was 
repaired,  the  mortgage  was  a  lien  superior  and  prior  to  a  me- 
chanic's lien  for  the  repairs,  as  to  the  property  covered  by  the 
mortgage  before  the  mechanic's  lien  attached,  but  subordinate 
to  the  mechanic's  lien  for  what  the  mechanic  added.  In  other 
words,  the  mechanic's  lien  in  such  case  has  priority  to  the  extent 
of  the  value  of  the  improvement,  and  is  secondary  only  as  to 
the  property  covered  by  the  mortgage  before  the  materials  were 
added.^ 

The  minority  opinion,  however,  which  holds  that  no  lien  can 
be  enforced  in  such  case,  seems  to  be  supported  by  sound  reason- 
ing and  controlling  authority.  Chief  Justice  Stone  states  the 
following  propositions :  1.  That  the  mortgage  being  recorded  is 
notice  to  the  mechanic.  2.  That  the  mechanic  had  no  right  either 
at  law  or  in  equity  to  compel  the  older  mortgagee  to  enforce  his 
lien,  either  by  foreclosure  or  otherwise,  in  order  that  their  junior 
interests  might  be  carved  out  of  it.  The  only  right  of  any  junior 
incumbrancer  is  to  redeem  the  property  from  the  older  incum- 
brancer, and  thereby  secure  subrogation  to  his  rights.  3.  There 
is  no  adjudged  case  which  holds  that  a  junior  incumbrancer,  al- 
though his  labor  or  money  may  have  enhanced  the  value  of  the 
security,  can  coerce  the  enforcement  of  the  lien,  as  a  means  of 
carving  his  alleged  interest  or  lien  out  of  it,  unless  there  is  a  stat- 
ute conferring  the  right.  The  learned  judge  continues :  ^^  For  the 
case  we  have  in  hand  the  statute  points  out  no  specific  mode  of 
enforcing  the  lien.  It  must  therefore  be  determined  on  equitable 
principles.  The  claim  of  a  mechanic  or  material-man  is,  at  least, 
but  a  lien,  —  a  right  to  have  the  claim  enforced  as  a  charge.  The 

1  Wimberly  v,  Mayberry  (Ala.),  10  So.  »  Wimberlj  v.  Mayberrj  (Ala.),  10  So. 
Rep.  157,  per  Coleman,  J.  Rep.  157.   Chief  Justice  Stone  delirered  & 

2  Equitable  L.  Ins.  Co.  v.  Slje,  45  Iowa,  dissenting  opinion,  in  which  Judge  Clop- 
615.  ton  concuried. 
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statate  makes  it  subordinate  to  all  older  valid  liens ;  and,  if  it  did 
not,  the  constitutional  barrier  would  have  it  bo."  ^ 

1463.  Where  an  absolute  conveyance  of  land  is  made  to 
secure  a  loan,  the  grantee  giving  a  bond  to  reconvey  upon  pay- 
iDent  of  the  debt,  and  the  equitable  owner  afterwards  contracts 
for  materials  for  building  a  house  upon  the  land,  the  material- 
man has  a  lien  prior  to  that  of  the  equitable  mortgagee  as  to  the 
building,  but  subject  to  it  as  to  the  land.  Where  in  such  case  a 
sale  is  necessary,  the  proportion  of  the  value  of  the  building  to 
that  of  the  whole  property  should  first  be  ascertained,  and  so 
much  as  necessary  of  the  value  of  the  building  should  be  applied 
to  the  satisfaction  of  the  claims  of  the  material-man.^ 

1464.  Machinery  attached  to  such  building,  v-  Under  stat- 
utes by  which  a  lien,  so  far  as  the  building  is  concerned,  is 
entitled  to  preference  over  a  prior  mortgage,  a  lien  for  machinery 
\7hich  is  furnished  for  a  mill  in  its  construction,  and  becomes  a 
part  of  it,  in  like  manner  takes  precedence  over  a  prior  mort- 
gage.^ So  far  as  the  land  is  concerned,  the  prior  mortgage  takes 
precedence  of  the  lien,  but  it  is  subject  to  the  lien  on  the  build- 
ing ;  and  the  lien  is  not  affected  by  the  foreclosure  of  the  mortgage. 

1465.  In  several  States  the  priority  of  a  mechanic's  lien 

^  The  Iowa  case  cited  in  the  dissenting  gagor  to  rain  the  secnritj  of  his  creditor 
opinion  seems  conclusive.  In  that  case  by  making  improyements  apon  the  build- 
Chief  Justice  Beck,  delivering  the  opinion,  ing  covered  by  his  mortgage,  which,  in  fact 
uid :  "  In  the  case  of  a  mortgage  npon  and  in  law,  would  but  become  a  part  of 
■  land  and  the  bnildings  thereon,  made  be-  the  building  itself.  The  case  before  us 
fore  the  mechanic's  lien  attaches,  the  serves  to  illustrate  the  injustice  of  such  a 
mortgagee  will  hold  the  property  as  mie.  Another  story  is  added  to  a  house 
•gainst  the  mechanic.  How  is  it  when  already  bound  by  the  mortgage.  The 
improvements  in  the  way  of  additions  or  story  cannot  be  separated  from  the  house ; 
repairs  to  the  building  are  made  after  such  it  is  a  part  of  it.  It  would  be  a  great 
moitgage?  The  mortgage  binds  the  house ;  hardship  to  the  mortgagee  to  permit  his 
the  improvements  of  the  character  indi-  secnrity  to  be  defeated  or  impaired  by  the 
cated  become  a  part  of  the  house,  and  are,  act  of  the  mortgagor  in  thus  adding  to 
u  it  were,  incorporated  with  it.  After  his  building.  The  mechanic  or  material- 
the  improvements  are  made,  they  do  not  man  cannot  complain.  He  had  notice  of 
remain  separate  and  distinct  from  the  the  mortgage,  and  knew,  or  was  bound  to 
building.  They  have  lost  their  distinctive  know,  the  purposes  for  which  the  materials 
character ;  the  house  includes  them ;  they  were  furnished  or  work  was  done  by 
ve  a  part  of  the  honse;  the  mechanic's  him."  Getchelli;.  Allen,  34  Iowa,  559. 
lien  cannot  defeat  the  mortgagee's  right.  ^  Langford  v.  Mackay,  12  Bradw.  223. 
•  * .  These  views,  we  think,  are  based  npon  ^  Hall  v,  Mullanpby  Planing  Mill  Co. 
lonnd  principles,  and  lead  to  equitable  re-  16  Mo.  App.  454;  Heidegger  V.Atlantic 
nilia.  Should  a  contrary  doctrine  prevail.  Milling  Co.  16  Mo.  App.  327 ;  Hall  v,  St. 
It  woold  be  within  the  power  of  a  mort-  Louis  Manuf.  Co.  22  Mo.  App.  S3. 
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depends  upon  the  priority  of  the  contract  ander  which  the 
labor  is  performed  or  the  materials  famished.  The  lien  has 
priority  over  a  mortgage  recorded  after  the  making  of  the  con- 
tract under  which  the  lien  is  claimed.  When  the  labor  is  per- 
formed or  the  materials  are  furnished  under  the  contract,  the 
lien  attaches  and  relates  back  to  the  time  of  the  contract,  and 
takes  priority  of  all  mortgages  subsequently  made.^ 

On  the  other  hand,  if  the  mortgage  be  made  and  recorded  be- 
fore the  time  of  making  the  building  contract,  the  lien  attaches 
only  to  the  equity  of  redemption.  The  mortgagee  \s  affected 
by  such  lien  only  in  case  he  becomes  expressly  or  tacitly  a  party 
to  the  contract.  The  mortgagee,  in  order  to  protect  himself  from 
liens  under  subsequent  contracts,  is  not  obliged  to  give  the  notice 
provided  by  statute  whereby  an  owner  not  a  party  to  the  con- 
tract.may  prevent  the  attaching  of  a  lien  by  giving  written  notice 
to  the  person  performing  the  labor  or  furnishing  the  materiab 
that  he  will  not  be  responsible  therefor.  No  agreement  between 
the  mortgagor  and  a  mechanic  after  the  mortgage  is  recorded  can 
subject  the  property  to  any  lien  which  shall  displace  the  mortgage 
without  the  knowledge  or  against  the  will  of  the  mortgagee.^ 

1  niinoii :  Stout  v.  Sower,  22  HI.  App.  Where  it  is  expressly  provided  that  a 

65  ;   Clark  v.  Moore,  64  HI.  273 ;  Thiel-  claim  shaU  not  be  a  lien  except  from  the 

man  v.  Carr,  75  Dl.  385 ;  Brown  r.  Moore,  time  of  filing  the  claim,  if  the  daim  be 

26  111.  421, 425,  79  Am.  Dec.  383 ;  Phoenix  filed  after  the  death  of  ihe  debtor,  though 

Mat.  L.  Ins.  Co.  v,  Batchen,  6  Bradw.  621.  within  the  time  allowed  for  the  filing  of 

MasMohnaetti :  Dunklee  r.  Crane,  103  claims,  it  is  not  entitled  to  prioritT  owr 

Mass.  470;  Howard  v.  Veazie,  3  Gray,  the  general  debts  of  -  the  decedent.    Hoff's 

233  ;  Howard  r.  Robinson,  5  Cush.  1 19  ;  Appeal,  102  Pa.  St  218. 

The  Granite  State,  1  Spragne,  227.  Tennessee :  K  the  mortgagee  has  writtei 

Kew  Hampshire :  Pike  v.  Scott,  60  N.  notice  of  the  contract  before  the  work  is 

H.  469  ;  Cheshire  Providen  t  Inst,  v.  Stone,  begun  or  materials  furnished,  and  consents 

52N.  H.  365.  thereto,  the  lien  has  priority  ow  the 

In  the  following  States  the  Uen  attaches  mortgage ;  and  if  he  faUs  to  object  within 

from  the  date  of  the  oontraot,  by  statutory  ten  days  after  receipt  of  notice,  bis  cod- 

provisions :  —  sent  is  implied.    §  1885. 

Illinois  :  §  1801.  TennoBt:   The  lien  atttches  from  the 

Massaohnsetts  :  §  1807.  time  of  filing  a  memorandum  of  thedaiffl 

Sonth  Carolina :  §  1884.  of  lien.    §  1888. 

Louisiana :  §  1804.    From  date  of  re-  >  Morse  v.  Dole,  73  Me.  351 ;  Cocbeco 

cording  the  act  containing  the  bargain,  or  Bank  v.  Berry,  52  Me.  293 ;  SI7 1\  Fattee, 

the  evidence  of  indebtedness.  58  N.  H.   102 ;  Foashee  v.  Grigsby,  IS 

Mississippi :  §  1210.  From  time  of  filing  Bnsh,  75 ;  MartBolf  v.  Barnwell,  15  Ead>- 

the  contract  for  record,  612.    In  this  case  the  mortgage  was  re- 

Kew  York :  §  1218.    The  lien  attaches  corded  August  21,  and  the  contract  nnder 

from  the  time  of  filing  notice  of  the  lien.  which  the  lien  was  claimed  was  executed 
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A  person  who  honestly  advances  money  upon  a  mortgage  of 
land  upon  which  there  is  no  lien  at  the  time  under  any  existing 
contract  for  the  building  of  a  house  upon  the  land,  cannot  be 
prejudiced  by  a  rescission  of  the  contract,  even  if  such  rescission 
might  operate  to  create  a  lien  as  against  the  owner.^ 

In  Illinois,  where  a  contract  is  made  with  the  owner  for  labor 
or  materials  pending  a  bill  to  foreclose  a  prior  mortgage  on  the 
land,  a  decree  and  sale  under  the  mortgage  will  cut  off  all  right 
of  lien.     The  lit  pendens  is  notice  to  the  mechanic.^ 

1466.  But  the  oontract,  though  prior  to  the  mortgage, 
may  be  too  indefinite  to  create  a  prior  lien.  An  agreement 
made  prior  to  a  mortgage  of  a  house,  to  paint  and  paper  it  at  a 
fair  price,  which  mentions  the  number  of  coats  of  paint  to  be 
placed  upon  the  outside,  but  does  not  mention  the  number  of 
coats  upon  the  inside,  nor  the  number  of  rooms,  nor  what  rooms 
are  to  be  papered,  nor  the  kind  and  quality  of  the  paper  to  be 
used,  does  not  constitute  a  contract  sufficiently  precise  to  create 
a  lien  upon  the  land  for  the  labor  performed  and  materials  fur- 
nished after  the  execution  of  the  mortgage.' 

1467.  A  meohanio  may  have  relief  in  equity  against  a 
mortgagee  who  has  fraudulently  obtained  priority  by  in- 
ducing the  mechanic  to  delay  the  signing  of  a  building  contract 
until  the  land-owner  has  executed  and  recorded  the  mortgage. 
Such  a  mortgage  could  not  be  successfully  set  up  against  a  pur- 
chaser under  proceedings  to  enforce  the  lien.  But  in  case  nothing 
is  due  the  mechanic  uqder  his  contract  until  the  completion  of 
the  building,  the  mechanic  is  entitled  in  the  mean  time  to  a  de- 
cree in  equity  restraining  the  assignment  of  the  mortgage,  and 
compelling  its  cancellation.^ 

1468.  In  some  States  a  mortgagee's  rights  are  not  im- 
paired by  a  prior  oontraot  of  whioh  he  had  no  notice,  and  in 
regard  to  which  he  was  not  put  on  inquiry.^  Where  a  mortgagee 
takes  a  mortgage  with  knowledge  that  a  builder  is  erecting  a 
house  upon  the  land  under  a  previous  contract  with  the  owner,  or 

Angnst  23;  and  the  mortgage  was  ad-  ^  Green  v.  Sprague,  120  III.  416;  Davis 

judged  the  prior  lien.    It  was  regarded  as  v.  Connecticut  Mut  L.  Ins.  Co.   84   IIL 

immaterial  that  only  a  small  part  of  the  508 ;  Hards  i;.  Connecticut  Mut  L.  Ins. 

monej  was  paid  oyer  at  the  time  the  mort-  Co.  8  Biss.  234. 

gage  was  executed.  *  Manchester  v.  Searle,  121  Mass.  418. 

^  Welsh  V.  Woodbarj,  144  Mass.  542,  «  Hulsman  v.  Whitman,  109  Mass.  411. 

11  N.  E.  Rep.  762.                          .  «  SI7  v,  Pattee,  58  N.  H.  102. 
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is  chargeable  with  notice  that  woald  lead  to  such  knowledge,  and 
suffers  the  builder  to  go  on  and  complete  the  work,  the  builder's 
lien  is  superior  to  the  mortgage  for  all  the  work  done  by  virtue  of 
the  contract,  both  for  that  done  after  the  execution  of  the  mort- 
gage and  for  that  done  before.^ 

1469.  Under  statutes  whioh  give  priority  to  the  lien  ttom 
the  oonmiencement  of  the  building,  some  open,  yisible  act  is 
required  to  fix  and  establish  the  precise  time  when  the  mechanic 
or  material-man  shall  have  such  priority.^  The  attaching  to  the 
realty  of  any  material  used  in  the  construction  or  repair  of  a 
building  is  such  an  act,  and  is  the  commencement  of  a  lien  for 
materials.  Open,  yisible  work  upon  a  building  is  the  commence- 
ment of  a  lien  for  work  done.^  Under  this  rule  a  person  about 
to  take  a  mortgage  upon  the  property,  or  a  conveyance  of  it,  may 
determine  with  certainty,  by  an  examination  of  the  premises, 
whether  his  security  is  liable  to  be,  or  can  be,  impaired  by  liens  of 
mechanics  or  material-men.^  The  work  itself  commenced  upon 
the  land  is  notice  to  all  the  world  of  the  claims  of  the  mechanica 
and  material-men  who  have  been  or  may  be  engaged  upon  it.^ 
And  on  the  other  hand,  in  such  States  a  mortgage  executed 
before  the  commencement  of  the  building  or  other  improvement 
takes  precedence  of  a  lien  for  such  improvement ;  ®  and  a  mort- 

1  Cheshire  Provident  Inst.  v.  Stone,  52  Bhode  Iilaad :  §  1228. 

N.  H.  365  ;  Chadbourn  v,  Williams,  71  N.  South  Dakota :  §  1219  a. 

C.  444.  Utah  Territory :  §  1227. 

s  In  tho  foUowing  SUtei  the  lieni  at-  Washington:  §  1280. 

taoh  in  prof erenoe  to  aU   inenmbranoea  Wisoonsin :  §  1282. 

upon  the   land  snhseqnent  to  the  oom-  Wyoming :  §  1288. 

mencement  of  the  bnilding  or  improTe-  '  Mntoal  Benefit  L.  Ins.  Co.  v.  Kovsnd, 

ment:—  26  N.  J.  £q.  389;  Brooks  v.  Lester,  36 

Alabama:  §  1187.  Md.  65;  Jessnp  v.  Stone,  13  Wis.  466: 

Arkansas :  §  1189.  Chapman  v.  Wadleigh,  33  Wis.  267 ;  EsU 

District  of  Colombia :  §  1195.  v,  Hinckley,   32  Wis.  362  ;    Warden  r. 

Idaho:  §  1198.  Sabins,  86  Kans.  165,  12  Pac  Rep.  580; 

Iowa :  §  1201.  Farmers'  Bank  o.  Winslow,  3  Minn.  86, 

Kansas :  §  1202.  74    Am.    Dec.  740 ;  Knox  v.  Staiks,  4 

Maryland :  §  1206.  Minn.  20. 

Missouri:  §  1211.  «  Conrad  v.  Starr,  50  Iowa,  470;  Hon- 

Kevada :  §  1214.  roe  v.  West,  12  Iowa,  1 19,  79  Am.  524. 

Few  Mexico :  §  1217.  «  Hahn's  App.  39  Fa.  St  409 ;  Ginlt  r. 

Forth  Dakota  :  §  1219  a  Deming,  3  Phila.  337  ;  Austin  r.  Wohler, 

Oklahoma  T.:  §1220  a.  5    Bradw.    300;  Warden    v.   Sabins,  36 

Oregon:  §  1221.  Kans.  165. 

Pennsylvania :  §  1222.  '  Crandall  v.  Cooper,  62  Mo.  478. 
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gage  also  takes  precedence  of  a  lien  for  repairs  made  subse- 
quently.^ 

1470.  A  lien  for  the  construotion  of  a  building  dates  ftoux 
the  commenoement  of  it  without  regard  to  the  time  when, 
or  the  person  by  whom,  the  work  was  done  or  materials  fur- 
nished. A  mechanic's  lien  has  priority  over  a  mortgage  executed 
after  the  commencement  of  the  building  or  other  improvement, 
though  the  particular  work  for  which  the  lien  is  claimed  was 
performed,  or  the  materials  for  which  the  lien  is  claimed  were  fur* 
nished,  subsequently  to  the  execution  of  such  mortgage.^ 

Within  the  period  of  time  allowed  by  the  statute  for  the  lien 
to  be  fixed  by  being  recorded,  every  person  dealing  with  the  prop- 
erty  is  charged  with  notice  of  the  existence  of  the  lien.^     Altera^- 

1  Uaenssler  v.  Thomas,  4  Mo.  App.  463.  Few  Jerwtj :  In  re  Dey,  9  Blatch.  285  ; 

3  Brooks  V.  Railroad  Co.  101  U.  S.  443 ;  Mataal  Benefit  L.  Ins.  Co.  v.  Rofirand,  26 
DaTis  r.  Bilsland.  18  Wall,  659.  N.  J.  Eq.  389 ;  Morris  Co.  Bank  *;.  Rock- 
Alabama  :  Welch  v.  Porter,  63  Ala.  225,  awaj  Manuf.  Co.  14  N.  J.  Eq.  189  ;  Gor. 
232.  don  v.  Torrey,  15  N.  J.  Eq.  112. 

Arkansas :  Apperson  v.  Farrell  (Ark.)»  Korih  Caroliiia :  Barr  r.  Manltsby,  9» 

20S.  W.  Rep.  514.  N.  C.  263,6  S.  E.  Rep.   108;  Lookout 

Iowa:  Neilson  v.  Iowa  Eastern  R.  R.  Lumber  Co.  v.  Mansion  Hotel  Co.  109  N. 

Co.  44  Iowa,  71 ;  Taylor  v.  Burlington,  C.  658,  14  S.   E.  Rep.   35 ;  Pinkston  v, 

C.  R.  &  M.  R.  R.  Co.  4  Dill.  570 ;  Davis  Young,  104  N.  C.  102,  10  S.  E,  Rep.  133. 

V.  Bilsland,  18  Wall.  659;  Meyer  v.  Con-  Forth  Dakota  :  Haxtun   Steam-Heater 

Btmction  Co.  100  U.  S.  457 ;  Brooks  u.  Co.  v.  Gordon  (N.  D.),  50  N.  W.  Rep.  708. 

Railroad  Co.   101   U.  S.  448;  Meyer  v,  Femuylvama :  American  F.  Ils.  Co.  v. 

Horaby,  101  U.  &  728.  Pringle,  2  S.  &  R.  138 ;  Pennock  o.  Hoo- 

XaasBs:  Warden    v.  Sabins,  36  Kans.  ver,  5  Rawle,  291;  Hern  v.  Hopkins,  13 

165,  12  Pac.  Rep.  520;  Thomas  v.  Mow-  S.  &  R.  269 ;  Reading  v.  Hopson,  90  Pa» 

era,  27  Kans.  265 ;  Chicago  Lumber  Co.  v.  St.  494. 

Schweiter,  45  Kans.  207, 25  Pac.  Rep.  592 ;  Rhode  Island:  Bassett  v.  Swnrts  (R. 

Getto  p.  Friend,  46  Kans.  24, 26  Pac.  Rep.  I.),  21  Atl.  Rep.  352,  holding  that  a  mort- 

473 ;  Kansas  Mortg.  Co.  v.  Weyerhaeuser,  gage  given   on  land    after  a  cellar  has 

48  Kans.  335,  29  Pac.  Rep.  153.  been  dug,  and   a  foundation  commenced 

Mazylaad:  Wells  v.  Canton  Co.  3  Md.  for  a  building  thereon,  must  yield  to  liens 

234;  Rosenthal  V.  Maryland  Brick  Co.  61  for  work  and  material  furnished  in  the 

Md.  590.  erection  of  the  building  after   recording 

Minnasote;  Glass  r.  Freeberg  (Minn.),  the  mortgage. 

52  N.  W.  Rep.  900.  Texas :  Schultze  t;.  Brewing  Co.  (Tex.), 

MiMOuri:  Dubois   v.   Wilson,  21  Mo.  21  S.  W.Rep.  160;  Tramraell  v.  Mount, 

213;   CrandftU  v.  Cooper,  62  Mo.  478;  68  Tex.  210,  215,  4  S.  W.  Rep.  377. 

Reiily  v.  Hudson,  62  Mo.  383;  Douglas  Wisoonsin:  In  re  Cook,  3  Biss.  116;  In 

9.  St.  Louis  Zinc  Co.  56  Mo.  388.  re  Hoy  t,  3  Biss.  436 ;  Rees  v.  Ludington, 

Montaiia:  Mason  v.  Germaine,  1  Mont.  13  Wis.  276,  80  Am.  Dec.  741 ;  Jessuptr* 

T.  263 ;  Mochon  r.  Snlliran,  1  Mont.  T.  Stone,  13  Wis.  466. 

470;  Merrfgan  v.  English,  9  Mont.  113,  '  Keating  Imp.  Co.  &.  Marshall  Electric 

22  Pac  Rep.  454;  Davis  v.  Bikland,  18  Light  &  Power  Co.  74  Tex.  605, 12  S.  W. 

Wan.  659.  Rep.  489. 
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tions  in  the  original  plans  and  specifications  for  a  building,  al- 
though made  after  the  execution  of  such  mortgage,  and  not  at 
that  time  contemplated  by  either  party  thereto,  cannot  be  effeo- 
taal  to  deprive  one  who  furnishes  the  labor  and  material  for  sadi 
alterations  of  the  benefits  of  such  superior  lien,  provided  such  alter- 
ations do  not  change  the  design  and  purpose  of  the  building,  so 
that  the  whole  when  finished  is  substantially  a  different  buildmg 
Irom  that  first  commenced.^ 

A  person  in  possession  of  land  under  a  contract  of  purchase  is 
regarded  as' an  owner  within  the  terms  of  the  statutes,  and  may  sab- 
ject  his  interest  to  a  lien ;  and  if  he  commences  the  construction  of 
a  building,  and  afterwards  acquires  full  title  and  makes  a  mort^ 
gage,  the  liens  date  from  the  commencement  of  the  building,  and 
are  prior  to  the  mortgage.^ 

1471.  The  rule  applies  in  favor  of  sub-contraotors  as  well 
as  oontraotors.  As  against  a  mortgage  or  other  incumbrance, 
the  lien  of  a  sub-contractor  relates  back  to  the  date  of  the  com- 
mencement of  the  erection  of  the  building,  and  has  priority  over 
a  mortgage  placed  upon  the  property  after  the  work  was  begun.^ 
The  commencement  of  the  building  is  a  fact  of  which  all  per- 
:Sons  may  take  notice.  Any  one  afterwards  taking  a  mortgage 
upon  the  property  is  bound  to  assume  that  the  work  commenced 
will  be  continued,  and  that  liens  may  arise  for  work  and  mate- 
rials furnished  by  sub-contractors  as  well  as  by  the  original  con- 
tractor. The  statutes,  so  far  as  priority  is  concerned,  make  no 
•distinction  between  the  protection  afforded  to  contractors  and 
that  afforded  to  sub-contractors.  This  protection  in  both  cases 
is  from  the  ^^  commencement  of  the  buildings  or  improvements." 

1472.  The  excavation  for  the  foundation  of  a  biiilding  is  a 
oommencement  of  the  buildinff.^  This  is  constructive  notice 
to  all  persons  who  may  purchase  the  property,  or  may  acquire 

1  Norris's  Appeal,  30  Pa.St.122;  Has-  352,  quoting  text;  Kansas  Mortg.  Co. 

tun  Steam-Heater  Co.  v.  Gordon  (N.  D.),  v.  Weyerhaenaer,  48  Kans.  335,  29  F^ 

50  N.  W.  Rep.  708.    See,  alao,  Pennock  Bep.  153;  Pennock  v.  Hoover,  5  Bawle, 

V.Hoover,  5  Kitwle,  291,307;  Equitable L.  291,  2  S.  &  B.  138;  American  P.  In& 

Ins.  Co.  V.  Slye,  45  Iowa,  615.  Co.  v.  Pringle,  13  S.  &  R.  269;  Hem  v. 

^  Meyer  Bros.  Drug.  Co.  v.  Brown,  46  Hopkins,  13  S.  &  R.  269 ;  Brooks  v.  Imt 

Kans.  543,  26  Pac.  Rep.  1019.  ter,  36  Md.  65;  Mutual  Benefit  L.  loa 

8  In  re  DeDkel's  Est.  1  Pearson,  213;  Co.  v.  Rowand,26  N.  J.  Eq.889;  Jacobni 

Hydraulic  Brick  Co.  v.  Bormans,  19  Mo.  v.  Mutual  Benefit  L.  Ins.  Co.  27  N.  J.  Eq. 

App.  664.  604. 

«  Bassettt;.  Swartz  (R.  L),  21  Atl.  Rep. 
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any  interest  in  it,  that  liens  for  labor  and  materials  to  be  used 
in  the  constraction  of  the  building  may  attach  and  become  en- 
titled to  priority.  That  the  excavation  is  made  by  the  owner 
himself  or  under  his  direction,  and  not  under  a  contract,  is  im- 
material.^ 

A  building  is  also  commenced  before  the  excavation  for  the 
building  when  the  timber  for  the  structure  has  first  been  brought 
upon  the  ground,  and  this  has  been  mortised  or  otherwise  pre- 
pared for  the  erection  of  the  building.^  But  the  mere  bringing 
of  a  considerable  amount  of  lumber  upon  the  premises,  and  begin- 
ning to  build  a  fence  around  the  lot,  does  not  create  a  lien  prior 
to  a  mortgage  executed  after  the  delivery  of  the  lumber  or  the 
commencement  of  the  fence,  the  work  on  the  house  not  commenc- 
ing until  after  the  execution  of  the  mortgage.' 

Such  preliminary  work  as  clearing  the  land  of  stumps,  and  other 
material  that  would  render  the  foundations  of  a  structure  upon  it 
insecure,  especially  when  done  by  the  owner,  is  not  the  commence- 
ment of  a  building ;  and  a  mortgage  on  the  premises  executed 
after  such  work  was  done,  and  before  the  construction  of  the 
structure  was  begun,  has  priority  over  the  mechanic's  lien> 

1473.  The  work  must  be  done  with  the  intention  of  con- 
tinuing it  to  the  completion  of  the  building  in  order  to  consti- 
tute it  a  commencement  of  the  building.  The  owner  of  a  city 
lot  graded  it,  and  put  in  the  foundation  walls  of  a  building,  for 
the  purpose  of  making  the  lo.t  available  for  sale  or  lease.  Some 
months  after  this  work  was  done,  the  owner  leased  the  lot  so  im- 
proved for  ninety-nine  years,  and  took  a  mortgage  to  secure  the 
rent  and  advances  to  be  made  for  the  buildings,  the  lease  and 
mortgage  being  part  of  the  same  transaction.  The  mortgage  was 
recorded  before  the  lessee  began  to  build.  It  was  held  that  the 
commencement  of  the  building  was  not  the  putting  in  of  the 
foundation  walls  by  the  vendor,  but  that  in  this  case  the  first 
work  done  under  the  lessee  in  erecting  the  building  was  the  com- 
mencement of  it.^ 

1474.  Work  not  done  upon  the  premises,  such  as  the  mak- 

1  MntQal  Benefit  L-  lai.  Co.  v,  Rowand,  o.  Weyerhaeuser,  48  Eans.  335,  29  Fac. 

26  N.  J.  £q.  389.  Rep.  153. 

3  James  v.  Van  Horn,  39  N.  J.  L.  353,  *  Central  Trust  Co.  v,  Cameron  Iron  & 

355,  363.  Coal  Co.  47  Fed.  Rep.  136. 

*  Middletown    Savings  Bank    r.   Fel-  ^  Jean  v.  Wilson,  38  Md.  288.    And 

lowes,  42  Conn.  36 ;  Kansas  Mortg.  Co.  see  Kelly  v,  Rosenstock,  45  Md.  389. 
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kig  of  window-frames  or  the  like,  cannot  be  regarded  as  the  com«> 
mencement  of  the  building  as  against  a  mortgage  executed  and 
recorded  before  any  work  is  done  upon  the  premises,  though  the 
work  be  done  under  a  contract  made  before  the  execution  of  the 
mortgage.^ 

The  measuring  and  laying  off  the  ground,  and  the  driring 
of  stakes  to  mark  the  lines  and  corners  for  excavating  for  the 
foundations,  do  not  constitute  a  commencement  of  the  bnildiDg.^ 
Even  if,  in  addition,  to  this,  some  work  be  done  in  levelling  the 
ground  for  the  purpose  of  making  a  survey  and  location  of  the 
building,  and  not  for  the  purpose  of  constructing  the  building  at 
that  time,  it  is  not  the  commencement  of  the  building  within  the 
terms  of  the  statute.®  Whether  the  work  relied  upon  in  any 
case  constitutes  a  commencement  of  a  building,  is  a  question  of 
fact  to  be  determined  by  the  evidence.^ 

1475.  When  the  owner,  after  commenoiDcr  a  bnildinff, 
stops  work,  pays  off  all  claims  against  it,  and  sells  the  land 
and  unfinished  building,  and  the  purchaser,  after  an  interval  of 
several  months,  resumes  work  and  finishes  the  building,  liens  for 
work  done  and  materials  furnished  for  the  last  purchaser  cannot 
be  carried  back  beyond  the  recommencement  of  the  work  after 
the  sale.^  If  a  house  be  sold  unfinished,  and  the  same  workmen 
go  on  to  complete  it  for  the  purchaser,  they  have  a  lien  which 
relates  back  to  the  commencement  of  the  building,  and  takes 
precedence  of  a  mortgage  given  for  the  purchase-money  of  sach 
sale ;  ^  especially  if  the  purchaser  understood  and  agreed  that  the 
house  should  be  finished  in  accordance  with  original  contracts  by 
the  contractors  and  workmen  originally  employed.  But  after  a 
house  is  finished,  and  the  purchaser  merely  has  it  papered,  the 
paper-hanger's  lien  does  not  affect  the  mortgage  given  for  the  pur- 
chase-money.^ 

Whether  the  repairs   or  additions   to  a  building   made  soon 

1  Taylor  v.  La  Bar,  25  N.  J.  £q.  222.        back  to  the  first  oommencemeDt  of  the 

2  Brooks  i\  Lester,  36  Md.  65.  cellar.*' 

*  Kelly  V,  Rosenstock,  45  Md.  389.  «  AmericaQ  F.  Ins.  Co.  v.  Pringle^  S  S. 

*  Kelly  V.  Rosenstock,  45  Md.  389.  &  R.  138.    This  decision  as  reported  seems 
^  Fordham's  App.    78    Fa.    St.    120.    to  be  doubtfol  law ;  for  it  Is  not  expnssslj 

''There  was  no  identity  of  parties,  estate,  stated  that  the  workmen  who  finished  the 
or  contract,  and  no  unity  in  the  sabject  building  were  the  same  who  oommenoed 
of  the  lien,  to  enable  the  liens  to  relate    it.    This  criticism  of  the  case  is  made  in 

SteTcnson  v,  Stonehill,  5  Whart  301. 
452  ^  McOrea  v.  Campion,  5  Phila.  9. 
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after  its  erection  are  a  continuation  of  the  original  contract  for 
the  building,  or  are  done  under  a  new  contract,  is  a  question  for 
the  jury  upon  all  the  evidence.^ 

1476.  Where  the  original  oontraot  is  enlarged  after  the 
work  has  oommenoed,  so  as  to  include  the  erection  of  another 
building  on  another  lot,  the  contractor  is  entitled  to  a  lien  upom 
both  lots  and  all  the  buildings,  as  against  the  owner;  but  as 
against  mortgagees  of  each  lot,  the  lien  attaches  only  from  the 
commencement  of  work  upon  such  lot.^ 

1477.  A  mortgagor  cannot  by  a  oontract  for  the  repair  <^ 
the  mortgaged  premises  subject  the  property  to  a  lien  as 
against  the  mortgagee  without  his  consent  or  authority ;  and  it 
is  immaterial  whether  the  mortgagee  holds  under  a  formal  mort- 
gage, or  holds  the  title  absolutely  as  security.^  ^*  The  claim  of 
a  mechanic  or  material-man  is,  at  least,  but  a  lien,  —  a  right  to 
haye  the  claim  enforced  at  a  charge.  The  statute  makes  it  sub- 
ordinate to  all  older  valid  liens ;  and,  if  it  did  not,  the  constitu- 
tional barrier  would  have  made  it  so.  Moffna  Oharta  made  it  so. 
Except  to  the  extent  the  statute  provides  especially  for  its  enforce- 
ment, it  stands  on  no  higher  plane  than  other  valid  liens."  ^ 

1478.  In  the  oase  of  repairs  or  additions  made  to  a  com- 
pleted building,  the  preference  dates  from  the  commencement  of 
such  repairs  or  additions.  The  commencement  of  the  building 
or  improvement  means  in  such  case  nothing  more  than  the  com- 
mencement of  the  repairs  or  additions.^ 

A  lien  for  machinery  set  up  in  a  mill  already  built  commences 
when  the  machinist  begins  to  put  up  the  machinery,  and  is 
preferred  only  to  subsequent  incumbrances  and  liens,  not  to  a 
mortgage  already  existing  upon  the  property.^ 

1479.  Though  a  mortgage  in  express  terms  covers  after- 
acquired  property,  it  attaches  to  such  property  only  in  the  con- 
dition in  which  it  comes  into  the  mortgagor's  possession.^    There- 

1  Dillw  V.  Bulger,  6S  Pa.  St.  432.  Hall  v.  Mullanphy  Planing  Mill  Co.  1« 

*  Chapman  ».  Wadleigh,  33  Wis.  267.       Mo.  App.  454;  Hacussler  v.  Thomas,  4 
«  Challenger  v.  Bouck,  56  Wis.  652,  14    Mo.  App.  463  ;  White  v,  Chaffin,.32  Ark. 

N.  W.  Rep.  810.  69 ;  Thoma'i  Est  76  Pa.  St.  30  ;  Kansas 

*  Wimberly  v.  Mayberry  (Ala. ),  10  So.  Mortg.  Co.  v,  Weyerhaenaer,  48  Kans.  335, 
Sep.i57, 165,  per  Stone,  C.  J.  29  Pac.  Rep.  153. 

*  Hydraalic  Brick  Ca  v,  Bormani,  17  «  Denmeadv.  Bank  of  Baltimore,  9  Md. 
Mo.  App.  664 ;  Reilly  v.  Hadson,  62  Mo.  179 ;  Wells  v.  Canton  Co.  3  Md.  234,  241. 
383 ;  Collins  v.  Mott,  45  Mo.  100,  102 ;  ?  Jones  on  Mortgages,  §  158. 
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fore,  if  a  mechanic  puts  machinery  into  a  building  as  a  part  of  its 
construction,  and  it  becomes  a  part  of  the  realty  so  that  he  has  a 
lien  upon  the  realty  for  it,  the  mechanic's  lien  takes  precedence 
of  the  mortgage ;  for  the  lien  attached  to  the  building  when  the 
machinery  was  furnished,  and  the  property  came  into  the  posses; 
sion  of  the  mortgagor  charged  with  the  lien.^ 

Where  machinery  is  furnished  to  a  lessee  for  a  mill,  and  a  lien 
is  claimed  within  proper  time,  this  has  priority  over  a  chattel 
mortgage  made  by  the  lessee  of  the  machinery  and  fixtures  of 
the  mill.  Although,  as  between  the  lessor  and  lessee,  such  ma- 
chinery and  fixtures  are  chattels,  yet,  in  connection  with  a  lease- 
hold interest,  they  are  subject  to  a  lien.^ 

A  chattel  mortgage  of  any  articles  annexed  to  the  realty,  so 
that  they  become  fixtures,  is  subordinate  to  a  mechanic's  lien 
upon  the  realty.* 

1480.  In  those  States  in  which  the  lien  attaches  from  the 
commencement  of  the  work  or  the  f  umishinff  of  the  mate- 
rials, the  question  of  priority  as  against  a  mortgage  relates  to 
that  time.^  If  a  mortgage  is  executed  after  that  time,  the  lien 
takes  precedence.^  Materials  furnished  to  a  person  in  possession 
under  a  contract  of  sale  constitute  a  prior  lien  to  a  mortgage  snb- 

^  Hall  V,  MQllanphy  Planing  Mill  Co.  0Qmm«ii06in«nt  of  the  work,  or  tfat  fio^ 

1 6  Mo.  App.  454.  niihing  of  the  materials,  in :  — 

^  Nordjke  &  Marmon  Co.  v,  Hawkeye  Ariiona:  §  IISS. 

Woollen  Mills  Co.  53  Iowa,  521,  5  N.  W.  California :  §  1190. 

Rep.  693 ;  National  Lamber  Co.  v.  Bow-  Colorado :  §  1191. 

man,  77  Iowa,  706,  42  N.  W.  Rep.  557.  Conneetioat:  §  1198. 

'  Currier  v,  Cummings,  40  K  J.  £q.  Delaware :  §  1194. 

145,  3  Atl.  Rep.  174;  National  Lumber  Xiohigaa:  §  1906. 

Co.  V,  Bowman,  77  Iowa,  706,  42  N.  W.  Montana:  §  1819. 

Rep.  557.    See  Jones  on  Chattel  Mort^  Vorth  CaroUna :  §  1819  ;  McNeal  Pipe 

gages,  §  598.  Co.  o.  Howland  (N.  C),  16  S.  E.  Bep. 

But  if  an  engine  be  mortgaged  as  a  857,  859. 

chattel  for  purchase  •  monej,  and  after-  Ohio :  §  1890. 

wards  it  be  delivered  to  another  person  Texas:  Keating  Machine  Co.  v.  Marshall 

for  repairs,  and  the  latter  retains  posses-  Electric  L.  &  P.  Co.  74  Tex.  605,  IS  S. 

sion  under  a  claim  of  a  lien  for  such  re-  W.  Rep.  489. 

pairs,  the  mortgagee  maj  take  the  engine  Tirgiiiia :  §  1889. 

from  him  by  replevin,  his  mortgage  hay-  West  Virginia:  §  1881. 

ing  precedence  of  the  lien.    Denison  v.  *  Chadbonm   v.  Williams,  71   N.  C 

Shuler,  47  Mich.  598, 11  N.  W.  Rep.  402.  444 ;  Choteau  o.  Thompson,  2  Ohio  St 

4  Mechaaies*  liens  are  preferred  to  in-  114;  Hazard  Powder  Co.  r.  Loomis,SDis- 

eiuibranoes  which  attach  subsequently  to  nejr,  544. 
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sequently  given  the  vendor  for  the  price.^  It  may  be  said  that 
the  mortgagee  is  presumed  to  know  that  work  has  been  com- 
menced upon  the  premises  to  which  his  mortgage  attaches.  If 
he  allows  the  work  to  go  on  without  objection,  the  lien  is  given 
priority  not  only  for  the  work  done  and  materials  furnished  before 
the  execution  of  the  mortgage,  but  for  the  work  done  and  mate- 
rials furnished  afterwards  as  well.^ 

If  the  mortgage  is  executed  and  recorded  before  work  has  been 
commenced  or  any  materials  have  been  furnished,  although  the 
mortgagor  remains  in  possession,  the  mechanic  or  material-tnan 
has  notice  of  the  mortgage,  and  furnishes  the  labor  or  materials 
solely  on  the  personal  credit  of  the  mortgagor,  and  on  his  interest 
in  the  land  subject  to  the  mortgage.^ 

1481.  The  phrase  ^^commencement  of  the  work"  has  ref- 
erence, not  to  the  commencement  of  the  general  structure,  but  to 
the  commencement  of  the  particular  work,  or  of  the  furnishing 
of  the  particular  materials,  for  which  a  lien  is  claimed.  There- 
fore the  lien  in  such  case  does  not  relate  back  to  the  day  of  the 
commencement  of  the  building,  but  each  lien  relates  back  to  and 
takes  effect  on  the  day  the  particular  labor  was  commenced,  or 
the  material  began  to  be  furnished,  for  which  the  lien  is  sought  to 
be  enforced.^ 

1482.  Labor  performed  or  materieJs  furnished  under  an 
entire  contract  constitute  one  entire  account,  and  all  the  items 
relate  back  to  the  first  item,  though  the  different  items  may  have 
been  supplied  from  time  to  time  as  the  same  were  required.  And 
though,  strictly  speaking,  the  articles  are  not  furnished  under  one 
entire  contract^  the  lien  dates  from  the  first  item  where  the  work 
is  done  or  the  materials  are  supplied  for  a  particular  purpose,  and 
the  dates  are  so  near  to  each  other  as  to  constitute  one  running 
account.^  ^^  But  where  they  are  furnished  for  different  purposes, 
as  for  instance  a  part  of  them  for  constructing  a  house  and  the 
residue  at  a  subsequent  time  for  altering  or  repairing  it,  or  where 
there  are  intervals  of  time  in  the  account  so  long  that  it  cannot 
with  propriety  be  called  one  account,  there  is  not,  in  the  absence 

I  Arerj  v,  Clark,  87  Cal.  619,  25  Pac.  *  Barber  v,  Rejnolds,  44  Cal.  519 ;  Ger- 

Rep.  919.  mania  B.  &  L.  Asso.  v.  Wagner,  61  Cal. 

'  Mark  v.  Mnrphj,  76  Ind.  534.  349 ;  Soule  v.  Dawes,  7  Cal.  575. 

<  Chadboam  v.  Williams,  71  N.  C.  444 ;  •  Choteau  v.  Thompson,  2  Ohio  St.  1 14, 

Williams  v.  Santa  Clara  M.  Co.  4  West  126. 
Coast  Rep.  616,  66  CaL  193. 
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of  an  entire  contract,  a  lien  for  the  whole  from  the  date  of  the 
first  article  furnished.  The  items  must  be  regarded  as  constitut- 
ing two  or  more  distinct  accounts,  as  the  case  may  be ;  as,  for  in- 
stance, the  materials  supplied  for  constructing  the  house  as  making 
one  account,  those  subsequently  furnished  for  repairing  it*as  form- 
ing another;  or  those  supplied  before  the  supposed  interyal  of 
time  as  constituting  one  account,  and  those  subsequently  fur- 
nished as  another.  And  to  each  of  these  accounts  the  rules  here- 
tofore stated  will  apply.  We  do  not,  however,  mean  to  say  that, 
where  alterations  and  repairs  are  going  on  at  or  about  the  same 
time,  the  account  must  be  divided ;  nor  that  there  must  be  a  divi- 
sion where  the  alteration  or  repairs  are  made  immediately  after 
the  erection  so  as  to  plainly  constitute  but  one  account."^ 

1483.  That  a  part  of  the  labor  was  performed  or  a  part  of 
the  materials  furnished  after  the  execution  of  the  mortgage 
is  immaterial  under  such  a  statute,  if  the  furnishing  of  the  labor 
or  materials  by  the  claimant  was  commenced  before  the  execution 
of  the  mortgage.'  Under  such  a  statute  the  lien  of  a  sub-contrac- 
tor for  materials  which  he  commenced  to  furnish  before  the  exe- 
cution of  a  mortgage  has  priority  over  the  mortgage,  if  his  claim 
or  notice  of  lien  is  filed  in  due  time.^ 

1484.  If  a  mortgage  whioh  has  priority  of  a  mechanio's 
lien  be  merged  so  that  the  debt  is  extinguished,  the  lien  takes 
priority.  Perhaps  the  general  rule  would  be  that,  where  a  mort- 
gagee acquires  the  equity  of  redemption  against  which  there  ex- 
ists a  mechanic*s  lien,  there  would  be  no  merger,  because  in  such 
case  it  would  be  for  the  interest  of  the  mortgagee  to  stand  upon 
his  mortgage  title,  and  thus  exclude  the  intervening  lien.^  But 
in  some  States,  where  a  mortgage  is  regarded  as  merely  a  lien 
and  not  an  estate,  a  different  rule  prevails.  Thus  in  South  Car- 
olina it  is  held  that,  where  a  mortgagee  purchases  the  property 
at  a  tax  sale  and  takes  a  tax  title,  he  thereby  extinguishes  not 
only  the  lien  of  his  mortgage,  but  also  the  debt  to  secure  which 
it  was  given,  and  that  an  intervening  mechanic's  lien  then  takes 
priority.^ 

^  Cboteau  v.  Thompson,  2  Ohio  St.  lU,  v.  Shanquest,  70  Iowa,  124,  29  N.  W.Bep. 

per  Thurman,  J.  820;  Qreat  Western  Plaaing  MiU  Ga  v. 

3  Milner  v.  Norris,  13  Minn.  455.  Bormans,  19  Mo.  App.  671. 

'  Germania  Building  &  Loan  Asso.  v.  *  Jones  on  Mort.  (§  S4S,  S57,  870-S78. 

Wagner,  61  Cal.  349 ;  Iowa  Mortgage  Co.  *  DeTerenz  «.  Taf t,  SO  6.  C  955. 

456 


A8  IKBGABDS  MORTOAORS.  [§  1485. 

If  the  holder  of  a  mechanic's  lien  acquires  the  l^al  title  to 
the  property,  the  lien  is  not  merged  so  as  to  render  it  subordinate 
to  an  intervening  mortgi^,  if  the  intention  of  the  lien-holder 
was  that  his  lien  should  not  be  merged.^ 

1485.  A  lien  claimant  may  be  estopped  by  his  acts  or 
asreexnents  ftosn  asserting  his  lien  as  against  a  mortgagre  of 
the  same  property.  A  manufacturing  company  was  induced  by 
a  donation  of  land  and  a  loan  of  money  to  build  a  rolling-mill  at 
Sandusky.  The  loan  was  made  by  citizens  of  Sandusky,  who 
received  the  bonds  of  the  company  secured  by  mortgage  of  the 
land  and  rail].  After  the  mortgage  was  recorded,  but  before  any 
considerable  part  of  the  money  was  paid  to  the  company,  a  firm 
comprising  citizens  of  the  place  who  were  subscribers  to  the  bonds 
commenced  furnishing  materials  for  the  construction  of  the  mill 
nnder  an  agreement  that  they  should  be  paid  in  monthly  instal- 
ments out  of  the  moneys  received  from  the  bonds.  A  large  part 
of  the  account  was  paid  in  this  manner,  but  a  balance  was  owing 
them  upon  the  subsequent  insolvency  of  the  company,  and  for 
this  balance  the  contractors  attempted  to  assert  a  lien.  It  was 
held,  however,  that  they  were  precluded  by  their  acts  and  agree- 
ment from  asserting  any  lien  as  against  the  mortgage.^ 

A  mortgagee  agreed  with  the  owner  of  a  building  in  process  of 
construction  to  advance  the  amount  thereof  in  instalments  as  the 
work  advanced.  Before  the  last  two  advances  were  made,  a  me- 
chanic's lien  was  filed.  An  agreement  was  then  made,  whereby 
the  lienors  subordinated  their  claim  to  the  further  advances  to  be 

^  Delaware  R.  R.  Conitruction  Co.  v.  that  thU  was  a  valid  mortgage ;  thej  sold 

DareDport  &  St.  P.  R.  R.  Co.  46  Iowa,  to  others  the  larger  portion  of  the  bonda 

406 ;  Bowling  r.  Garrett  (Rans.),  81  Pac.  they  received  from  the  company,  and  it  is 

Rep.  135.  fair  to  say  that  their  purchasers  relied  on 

2  West  V,  Klotc,  37  Ohio  St.  490,  429.  the  mortgage  as  a  secnrity.    Under  snch 

**  They  joined  other  citizens  of  Sandusky  circumstances,  there  can  be  no  justice  in 

in  accepting  the  proposition  of  the  Steel  saying  that,  because  they  were  not  fully 

Company  to  build  the  rolling-mill ;  they  paid,  as  they  expected  to  be,  out  of  the 

BubBcribed  and  paid  for  bonds  isaaed  by  moneys  so  loaned  to  the  Steel  Company, 

the  company  and  secured  by  the  mort-  they  may,  on  discovering  that  the  com- 

gage,  and  thereby  induced  others  to  do  pany  and  its  guarantors  have  failed,  assert 

the  same  thing  ;   they  are  beneficiaries  a  mechanic's  lien  for  the  balance  of  their 

under  the  mortgage;  they  received  from  debt,  and  thereby  defeat   the  mortgage, 

the  Steal  Company,  in  payment  of  more  which  everybody  interested  in  it  believed  to 

than  two  thirds  of  their  daim,  the  sum  be  valid,  until  the  whole  sum  of  9150,000 

of  957,000,  which  they  knew  had  been  ad-  had  been  advanced  on  the  faith  of  it,  and 

vanced  to  the  Steel  Company  on  the  faith  expended."    Per  Okey,  C.  J. 
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made,  and  the  mortgagee  was  to  pay  the  claim  of  the  lienors  when 
the  last  two  instalments  were  earned.  The  mortgagee  advanoed 
the  full  amount  of  these  two  instalments  and  more,  but  even 
then  the  building  was  not  carried  to  the  stage  of  completion  which 
made  the  instalments  due  and  payable.  It  was  held,  in  a  suit  to 
foreclose,  that  the  lien  of  the  entire  mortgage  was  prior  to  that  of 
the  mechanic's  lien.  ^  The  fund  out  of  which  the  lienors  were  to 
be  paid,  as  a  fund  due  and  payable  to  their  debtors,  never  in  fact 
accrued,  or  came  into  existence ;  and  since  the  lienors,  in  making 
their  lien  subordinate,  had  accepted  the  promise  of  the  mortgagees 
to  pay  only  when  the  two  instalments  became  due  according  to 
the  terms  of  the  building  contract,  the  latter  were  bound  to  pay 
only  when  those  terms  were  fulfilled."  ^ 

1486.  A  subsequent  mortgage  may,  under  some  circum- 
stances, take  precedence  of  a  lien  by  reason  of  estoppel 
The  assignee  of  a  mechanic's  lien,  pending  proceedings  to  fore- 
close it,  purchased  the  property  and  gave  a  mortgage  upon  it 
Subsequently  he  prosecuted  the  suit  to  foreclose  the  lien  to  judg- 
ment, sold  the  property  to  satisfy  the  lien,  and  himself  became  the 
purchaser  through  an  intermediate  party.  In  a  suit  by  the  mort- 
gagee to  foreclose  the  mortgage,  it  was  held  that  the  mortgage 
was  superior  to  any  right  or  title  obtained  under  the  mechanic's 
lien.  The  mortgagor  is  estopped  to  deny  that  he  had  title  to  the 
extent  he  had  or  claimed  to  have  at  the  time  he  gave  the  mort- 
gage, and  he  is  estopped  to  claim  that  he  afterwards  procured 
some  new  and  independent  title  which  the  mortgage  did  not 
cover.2 

1486  a,  A  mortgage  may  under  some  ciroumstances  be 
subordinated  to  subsequent  liens.  The  owner  of  a  building 
sold  it  to  another,  agreeing  to  remove  it  and  rebuild  it  upon  land 
of  the  purchaser.  The  purchaser  gave  a  mortgage  upon  the  land 
to  the  vendor  for  the  price  of  the  completed  building.  The 
mortgage  was  prior  in  time  to  lien  claims  which  arose  from  the  de- 
fault of  a  contractor  employed  by  the  vendor  to  complete  the 
building.  The  vendor  being  responsible  for  the  completion  of 
the  building,  it  was  held  that  his  rights  as  a  mortgagee  must  be 

1  Lipman  v.  Jackson  Iron  Works,  128  >  Madaris  o.  Edwards,  32  Kans.  284, 
N.  Y.  58,  27  N.  E.  Rep.  975.  4  Pac.  Rep.  313. 
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subordinated  to  the  claims  of  those  from  whom  materials  were 
purchased  by  his  sub-contractor  for  use  in  the  building.^ 

II.  As  Regards  Vendors*  Liens. 

1487.  A  Tender's  lien  for  the  purohase-money  of  the  land 
is  of  oourse  superior  to  any  meohanic's  lien  for  labor  or  mate- 
rials used  in  the  construction  or  repair  of  a  building  thereon.^ 
A  mortgage  given  in  renewal  of  a  vendor's  lien  has  the  same 
priority.'  It  does  not  matter  in  such  case  that  the  mortgage  is 
given  after  the  mechanic  has  expended  work  and  materials  upon 
the  property.  As  regards  priority,  the  lieu  of  the  mortgage 
relates  back  to  the  lien  of  the  vendor.^ 

But  where  a  vendor  reserved  a  lien  in  his  deed  for  the  unpaid 
purchase-money,  and  the  purchaser  erected  a  house  and  gave  his 
note  for  the  tnaterials  used  in  it,  and  then  reconveyed  the  premises 
to  his  vendor,  who  agreed  to  pay  such  note  as  a  part  of  the  pur- 
chase-money for  the  reconveyance,  it  was  held  that  the  material- 
man might  enforce  his  lien  upon  the  land.^ 

Where  a  mechanic  builds  on  the  land  of  one  who  holds  a  bond 
for  a  deed,  only  the  equitable  interest  of  such  purchaser  is  subject 
to  the  mechanic's  lien ;  but  in  equity  the  mechanic  may  compel 
a  sale  of  the  land,  to  pay  in  the  first  place  the  purchase-money 
due  the  vendor  under  the  bond,  and  afterwards  the  lien  debt  due 
the  mechanic.® 

In  equity,  however,  where  a  purchaser  in  possession  before  the 
deed  is  delivered  makes  improvements  on  the  buildings,  and  the 
vendors,  with  full  knowledge,  allow  the  laborers  and  material-men 
to  proceed  without  warning  them  of  their  claim  of  title,  their  lien 
is  superior  to  any  claims  by  the  vendors  for  unpaid  purchase- 
money.^   And  where  iu  a  contract  for  the  sale  of  land,  it  was  stip- 

i  Banett  v.  Menage  (Minn.),  53  N.  W.  Contra    in    Texas.     Bunton    r.    Palm 

Rep.  1064.  (Tex.),  9  S.  W.  Rep.  182. 

3  Loniaville  Boildisg  Asso.  o.  Eorb,  79  '  Thorpe  v.  Darbon,  45  Iowa,  192. 

Kj.  190 ;  Charleston  Lumber  &  Manaf.  Co.  «  Wing  v.  Carr,  86  111.  347. 

r.  Brockrojer,  18  W.  Ya.  586;  Reea  v.  '^  Adams  o.  Russell,  85  111.  284. 

Lndington.  13  Wis.  276, 80  Am.  Dec.  741 ;  «  Gillespie  v.  Bradford,  7  Yerg.  168,  27 

Jessnp  V.  Stone,  13  Wis.  466 ;  Keil  v.  Kin-  Am.  Dec.  494. 

ney,  11  Ohio  St.  58;  Logan  u.  Taylor,  20  ^  Leonard  r.  Cook  (N.  J.  Eq.),  20  Atl. 

Iowa, 297 ;  Wing©. Carr, 86 III. 347;  Sum-  Rep.   855.     Bird,  V.  C,  said:  "I  think 

mers  v.  Stark,  76  Bl.  208;  Wood  r.  Raw-  the  following  cases  sustain  these  views : 

lings,  76  HI.  806 ;  Hickox  r.  Greenwood,  Brinkerhoff  v.  Brinkerhoff ,  23  N.  J.  £q. 

94  m.  266.  477 ;  Banking  Co.  v.  Lewis,  12  N.  J.  Eq. 

459 


§§  1488-1490.]        IfECHANIOS'  UENS  :  PRIORITY. 

nlated  that  the  purchaser  should  erect  a  dwelling  upon  the  prem- 
ises within  a  stated  time,  and  the  building  was  erected,  but  the 
labor  performed  and  material  furnished  were  not  fully  paid  for, 
it  was  held  that  the  liens  of  mechanics  and  material-men  had  pri- 
ority over  the  lien  of  the  vendor  for  unpaid  purchase-money.^ 

III.  A9  Regards  Other  Incumbrances. 

1488.  Subsequent  oonveyanoe.  —  In  the  provisions  in  r^ard 
to  priority,  a  subsequent  conveyance  is  regarded  as  a  subsequent 
incumbrance,  though  the  statute  in  terms  only  refers  to  ^'  liens 
and  incumbrances."^ 

A  purchaser  of  a  building  from  the  owner,  pending  a  proceed- 
ing to  enforce  a  mechanic's  lien  for  its  erection,  takes  the  title 
subject  to  the  lien  which  may  be  established  in  that  proceeding. 
If  such  purchaser  sells  the  building  to  another,  and^induces  him 
to  remove  it  to  another  lot,  he  will  hold  the  proceeds  of  the  sale 
as  a  trust  fund  applicable  to  the  discharge  of  the  lien.^ 

1489.  Where  property  subject  to  lien  has  been  sold  in 
difiBsrent  paroels  to  several  purohasers,  the  earliest  grantor  has 
an  equity  to  have  the  property  last  sold  first  applied  to  satisfy 
the  lien.^  This  is  the  rule  applied  in  case  of  the  sale  in  different 
parcels  of  mortgaged  property.^ 

1490.  A  prior  attachment  takes  precedence.  —  An  attach- 
ment of  real  estate  is  superior  to  a  lien  for  labor  or  materials  fur- 
nished after  the  date  of  the  attachment.^  But  where  the  lien 
accrues  from  the  time  at  which  the  labor  is  done  or  commenced, 
or  the  materials  are  furnished  or  commenced  to  be  furnished,  the 
lien  is  superior  to  the  attachment  subsequently  levied  upon  the 
premises,  without  regard  to  the  oommencement  of  the  suit  to  en- 
force it.^    And  so,  if  the  lien  attaches  from  the  commencement 

323;  Collier   t;.  Pfenning,  34  N.  J.  Eq.  Fac.  Rep.  520;  Fleming  o.  Bamgarner,  29 

22;  Shippen  v.  Paul,  34  N.  J.  Eq.  314;  Ind.  424;  Kellenberger  ».  Boyer,  37  Ind. 

Duflenbuiy  t;.  Mayor,  &c   25  N.  J.  Eq.  188;  Barr  v,  Maaltsbj,  99  K.  C  262, 6  S. 

295 ;  Pickert  v,  Railroad  Co.  25  N.  J.  Eq.  E.  Rep.  108. 

316 ;  Liebsiein  i;.  Mayor,  Ac.  24  N.  J.  Eq.  »  Ellctt  ».  Tyler,  41  HI.  449. 

201 ;  Bond  v.  Mayor,  &c.  19  N.  J.  Eq.  376,  *  Acquackanonk  Water  Ca  ».  Manhal- 

385;    Schwartz  v.  Saunders,  46  111.  18;  tan  Life  Ina.  Co.  36  N.  J.  Eq.  586. 

Sharpley  v.  Railroad  Co.  2  Ch.  Div.  663."  »  Jones  on  Mortgages,  §§  1620-1631. 

1  Dickerson  v.  Mechling  (Neb.),  46  N.  «  First  Nat.  Bank  v.  Redman,  57  Ke. 

W.  Rep.   1123;  Henderson  v.   Connelly,  405. 

123  111.  98, 14  N.  E.  Rep.  1.  "^  Young  v.  Stoutx,  74  Ala.  574;  Botbe 

s  Warden  v.  Sabins,  36  Kans.  165,12  i;.Bellingrath,71  Ala.55;  Welchv.rbiter, 

460  63  Ala.  225. 
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of  the  baildiDg,  the  lien  takes  precedence  of  an  attachment  or  judg^ 
ment  which  becomes  a  lien  subsequently  to  sach  commencement.^ 

The  lien  of  a  mechanic  or  material-man  upon  money  going  to  a 
contractor,  after  notice  of  the  lien  given  to  the  owner  as  required 
by  statute,  is  superior  to  a  lien  acquired  by  a  creditor  of  the  con- 
tractor under  a  trustee  or  garnishment  process.^ 

1491.  A  Jadfirment  lien  obtained  during  the  construotion  of 
a  building  is  inferior  to  a  mechanic's  lien,  which  by  statute  relates 
back  to  the  commencement  of  the  building.^  A  judgment  which 
became  a  lien  on  land  a  few  days  after  the  making  of  the  contract 
under  which  a  building  was  erected  upon  the  land  has  priority 
over  a  mechanic's  lien  arising  under  such  contract.^ 

IV.  As  between  Different  Lienors, 

1492.  There  is  no  priority  among  .different  persons  having 
mechanics'  liens  upon  the  same  building.  Where  liens  attach 
from  tlie  commencement  of  the  building,  as  distinguished  from  the 
commencement  of  the  work,^  '^  the  circumstance  of  one  commenc* 
ing  work  first  does  not  give  any  priority.     They  all  stand  upon 

^  Griel's  App.  (Pa.)y  9  Atl.  Rep.  861.  sitj  or  by  accident,  begins  before  another, 

^  Jones  V.  Chnrch  of  Holj  Trinity,  15  should  have  priority.    The  painter  and 

Neb.  81,  17  N.  W.  Rep.  362.  glazier  may  add  far  more  to  the  Yalne  of 

*  Hern  v.  Hopkins,  13  S.  &  R.  269 ;  the  bailding  than  the  mason  who  merely 
Pepperday's  App.  (Pa.)  25  Atl.  Rep.  568;  lays  the  foundation ;  yet,  if  priorities  exist, 
Barber  v.  Reynolds,  44  Cal.  519.  he  may  get  nothing  whatever,  while  the 
.  In  FemisylTUiia,  howerer,  it  is  held  latter  is  fully  paid.  The  bricklayer  and 
that  a  pnrchaser  at  an  execution  sale  is  carpenter  usually  commence  about  the 
not  bonnd  to  look  beyond  the  record.  If  same  time ;  and  if  priorities  are  allowed, 
a  lien  has  been  filed  before  such  sale,  the  the  accident  of  one  beginning  a  day  before 
purchaser  takes  subject  to  the  lien,  but  not  the  other  may  give  him  a  ruinous  advan- 
otherwise.  The  date  of  the  filing  of  the  tage.  In  any  view  we  can  take  of  the  snb- 
lien  in  snch  case  is  the  date  of  the  lien,  ject,  we  can  come  to  no  other  conclusion 
and  it  does  not  relate  back  to  the  com-  than  that  the  legislature  intended  the 
mencement  of  the  building.  Reading  v.  money,  whether  arising  from  rents  or 
Hopson,  90  Pa.  8t 494 ;  Goepp  i^.  Gartiaer,  sales,  to  be  distributed  pro  rata,** 

35  Fta.  St  131.  The  statutes  quite  generally  have  pro- 

*  McKee  t;.  Travellers'  Ins.  Co.  41  Fed.  visions  regarding  priority  between  differ- 
Rep.  117.  ent  claimants.    In  some  States  liens  for 

^  In  re  Hoyt,  3  Biss.  436 ;  Moxley  r.  labor  are  preferred  to  those  for  materials. 

Shepard,  3  Cal.  64;  Crowell  i;.  Qilmore,  In  others  it  is  declared  that  all  claimants 

18  Cal.  370;   Willamette   Falls   Co.  v,  shall  share  equally  and  without  priority. 

Rilej,  1  Oreg.  183;  Choteau  v.  Thomp-  Suln^ontrac tors,  mechanics,  andmaterial- 

soDy  2  Ohio  St.  114,  129.    In  the  latter  men  are  generally  preferred  to  original 

case  Jndge  Thurman  said :  '*  There  is  no  contractors, 
good  reason  why  the  man  who,  of  necea- 
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the  same  footing,  and  are  to  be  paid  in  fall,  or  pro  rata  as  the 
fund  may  suffice.  Such  is  the  express  provision  of  the  statute  of 
New  Jersey.  But  without  any  statute  such  construction  is  the 
most  just  and  equitable.  The  building  is  the  result  of  the  labor 
of  the  mason,  carpenter,  bricklayer,  plasterer,  glazier,  and  painter. 
It  is  the  joint  product  of  the  skill  of  the  artisan  and  the  means  of 
the  material-man.  Each  contributed,  and  each  should  share  alike 
without  preference.  Some  one  of  the  various  kinds  of  mechanics 
must  commence  first ;  but  the  accident  of  commencing  does  not 
give  that  one  any  superior  equity."  ^  And  so  in  a  case  in  Pennsyl- 
vania, where  also  liens  attach  from  the  commencement  of  the 
building,  the  court  said :  ^'  All  the  mechanics'  liens  commence  at 
the  date  of  the  first  stroke  of  the  axe  or  spade  used  in  mak- 
ing the  house,  without  regard  to  the  time  of  their  being  filed,  or 
of  the  doing  of  the  work  or  furnishing  materials.  The  man  who 
does  the  last  of  the  painting  or  plumbing  comes  in  pari  pauu 
with  him  who  built  the  foundation  wall.  All  take  precedence 
from  the  commencement  of  the  building  against  all  other  claims, 
and  must  share  ratably  amongst  themselves."^ 

Even  under  a  statute  which  gives  a  lien  only  "  from  the  com- 
mencement of  the  work  or  furnishing  materials,"  it  has  been 
held  that  there  is  no  priority  as  between  the  mechanics  and  mate- 
rial-men ;  that,  although  they  commenced  work  at  different  times, 
they  were  to  be  paid  equally.* 

If  two  mechanics  of  different  crafts,  as  for  instance  a  mason 
and  a  carpenter,  enter  into  a  joint  contract  for  the  erection  of  a 
building,  though  there  is  no  partnership  or  community  of  interest 
in  profit  or  loss,  neither  can  assert  a  lien  as  against  the  owner 
until  liens  for  materials  purchased  by  both  have  been  satisfied. 
Thus,  if  the  carpenter  has  bought  lumber,  and  with  the  know- 
ledge of  the  mason  has  used  it  in  the  building,  though  the  mason 
may  not  be  liable  to  the  lumberman  for  the  lumber,  still,  as  the 
mason  knew  of  its  purchase  and  use  in  performance  of  the  joint 
contract,  he  ratified  its  purchase  and  use,  and  his  right  to  tbe 
amount  due  him  under  the  contract  must  be  postponed  until  sat- 
isfaction of  the  lien  for  the  lumber  attaching.^ 

1  Per  Hopkins,  J.,  in  In  re  Hoyt,  3        «  Chotcau  ».  Thompson,  2  Ohio  St  lU, 
Bis8.  436.  a  well-considered  case. 

2  In  re  Denkel's  Est.  1  Pearson,  213.  *  Pell  v,  Baur,  133  N.  Y.  377,  31  N.  E. 

Rep.  224,  affirming  16  N.  Y.  Sapp.  858. 
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Where  sub-contractors,  material-men,  and  laborers  obtain  judg- 
ments against  a  raibroad  company  in  actions  of  the  pendency  of 
which  the  contractor  had  due  notice,  the  latter  is  bound  by  such 
judgments,  and  to  the  amount  thereof  his  lien  is  abated.^ 

1  Midland  Rj.  Co.  v.  Wilcox,  122  Ind.  defend,  he  mnst  do  so,  or  he  will  be  boand 

84,  23  N.  E.  Rep.  506.    Per  Elliott,  J. :  hy  the  judgment."    Chicago  v.  Robbins, 

"  The  rale  in  analogous  cases  is,  that  if  2  Black,  418 ;  McNanghton  v.  City  of 

one  primarily  liable  is   notified  of  the  Elkhart,  85  Ind.  384 ;  Morgan  v.  Muldoon, 

pendency  of  an  action,  and  required  to  82  Ind.  347. 
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mechanics'  LIENS:   ASSIGNMENT  OF. 

1493.  The  authorities  are  somewhat  oonflicting  as  to  the 
assignability  of  a  mechanic's  lien.  The  early  authorities  were 
inclined  to  follow  the  general  doctrine  as  to  the  assignability  of 
liens,  and  to  hold  that  a  mechanic's  lien  is  strictly  a  personal 
privilege,  which  cannot  be  enforced  by  an  assignee  of  the  debt 
for  labor  or  materials  in  his  own  name.^  This  is  still  perhaps  the 
prevailing  rule,  except  where  it  has  been  changed  by  statute.  la 
a  few  cases  it  was  even  held  that  the  assignee  could  not  prosecute 
the  lien  in  the  name  of  the  assignor.  The  assignment  was  held 
to  destroy  the  right  of  lien,  and  to  reduce  the  claim  to  a  mere 
personal  demand.^ 

1494.  Some  later  authorities  hold  that  the  lien  is  not  de- 
stroyed by  the  assignment  6f   the  lien  debt ;  ^  and  while  the 

1  Pearsons  v.  Tincker,   36    Me.  384 ;  not  regard  the  reasoning  of  some  of  tbe 

Mills  V.  Land  Co.  (Cal.)  32  Pac.  Rep.  169;  courts,  which  hold  that  the  right  to  a  lien 

Dexter,  Uorton  &  Co.  v.    Sparkman,  2  is  a  purely  personal  pri?ilege,  as  either 

Wash.  165,  168, 25  Pac.  Rep.  1070;  Cald-  valid  or  forcible.    Statutes  giving  a  lien 

well  V.  Lawrence,  10  Wis.  331;  Fitzger-  always  intend  to  give  a  aecnriiy  for  a  debt, 

aid  V.  First  Presbyterian  Ch.  1  Mich.  N.  and  this   they  generally  accomplish.   If 

P.  243 ;  Rollin  v.  Cross,  45  N.  Y.  766 ;  Rob-  the  debtor  gets  what  he  contracted  for,  it 

erts  V.  Fowler,  3  E.  D.  Smith,  632,  635,  4  cannot,  in  justice,  make  any  difference  to 

Abb.  Pr.  263 ;  liallahan  v.  Herbert,  57  N.  him  to  whom  he  pays  what  he  owes,  nor 

Y.  409.    ''  The  lieu  exists  only  in  favor  of  to  whom  the  security  created  by  law  is 

those  to  whom  it  is  given  by  the  statute,  assigned.    It  is  often  of  great  importance 

and  can  be  established  only  by  a  compli-  to  a  contractor  to  be  able  to  raise  money 

ance  with  its  requirements.    The  statute  to  prosecute  the  work  under  a  contract, 

did  not  give  it  to  his  assignees,  but  to  the  and,  in  order  to  do  this,  to  assign  a  claim 

laborer  himself.    The  great  weight  of  au-  secured  by  a  Hen.     The  denial  of  tb^ 

thority  is  in  this  direction."    O'Connor  v.  right  to  assign  may  often  serioaslj  cripple 

Current  Riv.  R.  R.  Co.  (Mo.)  20  S.  W.  and  hamper  a  contractor,  and  jet  do  do 

Rep.  16,  per  Ganit,  P.  J.  good  to  the  debtor.    If  the  one  may  be 

3  Tewksbury  v.  Bronson,  48  Wis.  581,  benefited  without  the  slightest  injury  to 

4  N.  W.  Rep.  749,  per  Lyon,  J.  the  other,  there  is  no  conceivable  reason 

B  See  cases  cited,  §  1495.    As  to  the  pol-  why  the  law  should  not  permit  bim  (o  re- 
icy  of  tbe  rule,  Mr.  Justice  Elliott,  in  Mid-  ceive  that  benefit  by  assigning  bis  daim 
land  Ry.  Co.  i;.  Wilcox,  122  Ind.  84,  92,  and  lien.'* 
23  N.  £.  Rep.  506,  well  says :  *'  We  can- 
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lien  most  generally  be  enforced  in  the  name  of  the  assignor,  in 
several  States  it  has  been  declared  by  statute  to  be  assignable.^ 
In  some  States  the  assignee  is  expressly  authorized  to  bring  suit 
to  enforce  the  lien  in  his  own  name ;  while  in  others  the  assignee 
might  do  so  under  the  general  rales  of  procedure.^  But  gener- 
ally, when  the  assignee  is  not  expressly  authorized  by  statute  to 
enforce  the  lien  in  his  own  name,  the  suit  to  enforce  it  should  be 
in  the  name  of  the  assignor.  Generally,  too,  it  is  held,  even 
under  statutes  which  declare  mechanics'  liens  assignable,  that 
the  inchoate  right  of  lien  is  not  assignable,  but  only  a  lien  which 
has  been  perfected  by  the  filing  of  a  claim  of  lien.^     The  lien  is 

1  In  Axisona  the  asBignee  of  anj  con-  same  class  may  assign  their  claims,  dalj 

tract  or  account  for  marerial  furnished  or  Terified,  to  anjr  other  .creditor  or  person  of 

labor  performed  may  attest,  file,  record,  the  same  class,  and  the  assignee  may  com- 

and  enforce  the  same,  as  if  he  had  been  mence  and  prosecute  the  action  npon  them 

the    original    owner  or    holder   thereof,  all  in  his  own  name.    All  liens  under  this 

R.  S.  18S7,  §§  2280,  2284.  act  shall  be  assignable  as  any  other  chose 

In  Axkaatas  the  lien  is  transferahle  and  in  action.     G.  S.  1885,  §  3824. 

assignable.    Dig.  of  Stats.  1884,  §  4423.  Tennessee :  The  lien  does  not  opei^ate 

Otherwise  before  the  statute.    Dano  v.  M.  in  favor  of  any  person  to  whom  the  debt 

&  0.  R.  R.  Co.  27  Ark.  564.  is  transferred  without  notice  of  the  lien. 

In  Odiarado,  any  party  claiming  a  lien  Code  1884,  §  2749. 

may  assign  his  claim  and  lien  to  any  other  ^  Tutile  v,  Howe,  14  Minn.  145,150, 

claimant  or  other  person,  who  shall  there-  100  Am.  Dec.  205 ;  Skyrme  v.  Occidental 

upon  have  all  the  rights  and  remedies  of  M.  &  M.  Co.  8  Nct.  219,  220;  laege  v. 

the  assignor.    G.  S.  1883,  §  2158.  Bossieux,  15  Gratt.  83,  76  Am.  Dec.  189 ; 

Getrgia :  All  liens  are  assignable  in  writ-  Kerr  r.  Moore,  54  Miss.  286 ;  Oliver  v, 

ing,  and  not  otherwise;   and  nnder  such  Fowler,  22  S.  C.  534 ;  Mason  o.  Germaine, 

assignment  the  assignee  has  all  the  rights  I  Mont.  263. 

of  the  assignor.    Code  1882,  §  1996.  *  Davis    r.    Bilsland,    18  Wall.    659; 

lova :   The  courts  having  decided  that  Brown  v.  Harper,  4  Oreg.  89 ;  Pearsons  v, 

such  right  was  not  assignable,  the  legis-  Tincker,  36  Me.  384 ;  Su  John  v.  Hall, 

latnre  enacted  that  "the  mechanics' liens  41   Conn.  522;  Robert  t;.  Jacks,  31  Ark. 

are  assignable,  and   shall  follow  the  as-  597;  Tewksbury  v,  Bronson,  48  Wis.  581, 

signment  of  the  debt."    But  the  court,  in  4  N.  W.  Rep.  749 ;  O'Connor  v.  Current 

Brown  v.  Smith,  55  Iowa,  31,  7  N.  W.  Riv.  R.  R.  Co.  (Mo.),  20  S.  W.  Rep.  16; 

Rep.  401,  held  that  the  statute  referred  Brown  t;.  Smith,  55  Iowa,  31,  7  N.  W. 

"  to  the  lien  perfected  by  the  filing  of  a  Rep.  401 ;  Griswold  v,  Carthage,  &c.  Ry. 

claim  therefor,  and  not  to  the  inchoate  18  Mo.  App.  52;  Allen  v.Frumet  M.  &  S. 

right  to  alien.  .  .  .  The  language  of  the  Co.  73  Mo.  688;  Rollin  v.  Cross,  45  N.  Y. 

statute  is  that  the  lien  is  assignable,  and  766.    In  this  case.  Hough,  J.,  delivering 

not  the  mere  right,  which  follows  the  per-  the  opinion,  remarked  that  an  account  for 

formance  of  labor,  and  which  depends  for  materials  might  be  assigned ;  but  whether 

its  existence  on  the  volition  of  the  sub-  the  assignee  can  file  a  lien  in  his  own 

contractor."  name,  based  upon  the  account  assigned, 

Xlehigaii :  Dudley  v,  Toledo,  &c.  Ry.  has  not  been  decided  by  this  court.    But 

Co.  65  Mich.  655,  82  N.  W.  Rep.  884.  after  the  lien  has  been  filed  the  debt  may 

Vcfada :  Two  or  more  creditors  of  the  be  assigned,  and  the  assignee  may  enforce 
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a  personal  right  which  can  be  exercised,  so  far  as  the  filing  of 
the  claim  goes,  only  by  the  person  in  whose  favor  it  arises.  If 
an  assignee  of  a  claim  for  work  continues  the  work  after  the  as- 
signment, and  his  claim  of  lien  does  not  specify  what  part  of  the 
work  was  done  after  the  assignment,  the  assignee  is  not  entitled 
to  a  lien  for  any  part  of  the  account.^ 

In  lowa^  it  is  provided  by  statate  that  mechanics' liens  shall 
be  assignable,  and  shall  follow  the  assignment  of  the  debt;  and 
where  such  lien  is  for  personal  services  the  same  shall  be  exempt 
from  execution,  as  now  provided  for  such  services.  Before  the 
enactment  of  this  provision,  it  was  held  that  an  assignment  of 
the  debt  alone  would  not  operate  to  transfer  the  lien.^  Under 
this  statute  it  is  the  perfected  lien  that  follows  the  debt,  and 
not  the  mere  right  to  a  lien  which  the  mechanic  has  not  yet 
availed  himself  of  by  filing  a  claim  therefor  as  required  by  stat^ 
iute.^  And  so  an  assignment  by  a  sub-contractor  of  an  order 
for  one  instalment  of  his  claim,  before  the  completion  of  his 
main  contract,  does  not  carry  with  it  the  right  to  a  lien  for  sach 
portion.^ 

The  drawing  of  a  draft  by  the  lien-holder  for  the  lien  debt, 
the  acceptance  of  it  by  the  debtor,  and  the  transfer  of  the  draft 
to  a  third  person,  do  not  constitute  an  assignment  of  the  lien  to 
such  third  person.^ 

In  Wisconsin  ^  all  claims  for  liens,  and  rights  of  action  to 
recover  ther-efor,  are  assignable  so  as  to  vest  in  the  assignee  all 
rights  and  remedies,  subject  to  all  defences  thereto  that  might 
have  been  had  if  such  assignment  had  not  been  made.  Notice 
in  writing  of  such  assignment,  together  with  a  copy  thereof, 
must  be  served  upon  the  owner  of  the  property  affected  by  such 
claim  for  lien  within  fifteen  days  after  such  assignment  is  made; 
and  all  payments  made  by  such  original  owner,  before  service  of 

it  in  his  own  name.    And  see  Jones  v.  *  Brown  v.  Smith,  55  lowa^Sl,  7N.W. 

Hurst,  67  Mo.  568;  Goff  v.  Papin,34Mo.  Bep.  401;  Langan  v.  Sankey,  55  Iowa, 

177;  Goodman  v,  P^nce,  21  Neb.  459,  82  52. 

N.  W.  Rep.  219 ;  Mason  v.  Germaine,  1  *  Merchant  o.  Ottomwa  Water  Power 

Mont.  263.  Co.  54  Iowa,  451,  6  N.  W.  Rep.  709. 

1  O'Connor  v.  Cnnent  Rir.  R.  R.  Co.  ^  First  Nat.  Bank  v,  Daj,  64  Iowa,  118, 

(Mo.)  20  S.  W.  R<^).  16.  19  N.  W.  Rep.  S82,  52  Iowa,  6S0, 8  N.  W. 

3  R.  Code  1880,  §  2139.  Rep.  728. 

8  Firet  Nat.  Bank  v.  Daj,  52  Iowa,  680,  7  r.  g.  igrg,  §  331 6  ;  Dudley  v.  Toledo, 

3  N.  W.  Rep.  728 ;  Brown  v.  Smith,  55  &c  Ry.  Co.  65  Mich.  655,  32  N.  W. 

Iowa,  31,  7  N.  W.  Rep.  401.  884. 
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snch  notice  of  asBignment,  shall  discharge  his  original  debt  to  the 
amount  so  paid. 

1495.  A  mechanic's  lien  is  assignable  in  equity  either 
before  or  alter  suit  to  enforce  it  has  been  commenced.  The 
assignee  becomes  the  equitable  owner  of  the  right,  and  may 
enforce  it  for  his  own  benefit  in  the  name  of  the  party  originally 
entitled  to  it,  upon  such  terms  and  conditions  for  the  protection 
of  the  nominal  party  from  costs  and  damages  as  the  coart  may 
think  proper.^  A  mechanic's  lien  is  so  far  a  personal  right  that 
the  proceeding  to  establish  it,  after  it  has  been  assigned,  unless  it 
is  provided  by  statute  that  the  party  in  interest  may  prosecute  a 
suit  in  his  own  name,  should  be  carried  on  in  the  name  of  the 
assignor.^ 

A  provision  of  the  Code  of  New  York,  that  every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  has  been 
held  not  to  apply  to  proceedings  under  a  mechanic's  lien  law, 
because  such  proceedings  are  special,  and  do  not  constitute  an 
action  within  the  meaning  of  the  code ;  and  therefore,  in  case  of 
the  assignment  of  a  mechanic's  lien  before  the  commencement  of 
proceedings  to  enforce  it,  the  claim  is  properly  prosecuted  in  the 
lienor's  name  for  the  benefit  of  the  assignee.^ 

1496.  Assignment  of  note  for  lien  debt.  —  If  a  note  has  been 
given  by  the  owner  to  the  contractor  for  the  amount  of  a  lien 
debt  in  such  a  way  that  the  note  itself  is  no  waiver  of  the  lien, 
as  for  instance  when  it  is  delivered  with  a  statement  that  the 
giving  of  the  note  should  not  be  a  waiver  of  the  lien  on  the 
premises  mentioned,  and  the  contractor  delivers  this  as  collateral 

1  Major   V,  CoUiiu,   11    Bradw.  658;  62  Tex.  70;  SiDton  v.  The  Roberts,  46 

Friedman  v.  Roderick,  20  Bradw.  622;  Ind.  476;  Midland  Ry.  Co.  v,  Wilcox, 

Dixon  V,  Bael,  21  111.  203,  204;  Cairo  &  122  Ind.  84,  23  N.  E.  Rep.  506;  Brown 

Vincennes  R.  R.  Co.  u.  Facknejr,  78  111.  v.  School  District,  48  Eans.  709,  29  Pac. 

116;  Murphj  v.  Adams,  71  Me.  113,  118;  Rep.  1072. 

Tntile  v,  Howe,  14  Minn.  145 ;  laege  v,  ^  Phoenix  Mut.  Ins.  Co.  v.  Batchen,  6 

Bossienx,  15  Gratt.  83;  Kerr  v.  Moore,  54  Bradw.  621 ;   Friedman  v.  Roderick,  20 

Miss.  286;  Jones  v.  Hurst,  67  Mo.  568;  Bradw.  622;  RoUin  v.  Cross,  45  N.  Y. 

Goff  V.  Papin,  34  Mo.  177;    Skyrme  v,  766;    iltzgerald    v.   First   Presbyterian 

Mining  Co.  8  Nev.  219;  Mason  v.  Gez^  Church,  1  Mich.   (N.  P.)  243;  Murphy 

maine,  1  Mont.  263;  Brown  v.  Harper,  4  v.  Adams,  71    Me.    113,  36  Am.  Rep. 

Oieg.  89;  German  Bank  v.  Schloth,  59  299. 

Iowa,  316,  13  N.  W.  Rep.  314;  Austin  &  >  Hallahan  v.  Herbert,  57  N.  Y.  409,  4 

St.  L.  R.  R.  Co.  V.  McCanghey,  62  Tex.  Daly,  209 ;    Roberts  v.  Fowler,  3  E.  D. 

271 ;  Austin  &  N.  W.  Ry.  Co.  t;.  Daniels,  Smith,  632. 
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security  without  indorsement  to  another,  the  equitable  assignee 
may  enforce  the  lien  in  the  name  of  the  contractor.^ 

1497.  Assignee  most  show  his  right  as  suoh.  —  One  who 
attempts  to  enforce  a  lien,  which  has  arisen  under  a  contract 
made  with  another  as  contractor,  must  show  his  right  as  assignee, 
or  the  facts  by  which  he  has  become  subrogated  to  the  rights  of 
the  contractor.  The  lien  record  must  upon  its  face  show  a  right 
on  the  part  of  the  claimant  to  impose  a  charge  upon  the  property. 
The  mere  fact  that  the  claimant  or  petitioner  is  a  guarantor  of 
the  original  contractor  shows  no  primd  facie  right  on  his  part 
to  enforce  the  lien.' 

1408.  An  assignee  of  a  oontraot  who  completes  it  with 
assent  of  the  owner  may  enforce  a  lien  in  the  name  of  the 
assignor.^     If  the  contract  had  been  partly  performed  before 
the  assignment,  the  assignee  may  enforce  a  lien  for  that  part  of 
the  contract  performed  before  the  assignment  as  well  as  the  part 
performed  afterwards.     The  lien  follows  the  debt  or  contract  to 
which  it  appertains.     It  does  not  matter  that  the  assignor  has 
taken  no  steps  to  perfect  a  lien  before  the  assignment^    A  mere 
right  to  a  lien  before  any  claim  of  lien  has  been  filed  is  assigna- 
ble.   "  We  can  see  no  reason,*'  say  the  Supreme  Court  of  Rhode 
Island,^  '^  why  the  lien  should  not  pass  in  equity  with  the  debt 
or  contract  while  it  remains  inchoate  as  readily  as  after  it  is 
consummate.    It  exists  in  right  before  the  filing  of  the  claim, 
adding  to  its  value ;  and  it  is  no  more  than  equitable,  for  the 
sake  of  both  assignor  and  assignee,  that  it  should  pass,  to  be  per- 
fected by  the  assignee  in  the  name  of  the  assignor.''     If,  at  the 
time  of  the  assignment,  the  contractor  or  other  person  entitled  to 
the  lien  has  not  filed  any  claim  of  lien,  the  assignment  passes  no 
lien,  but  only  the  right  to  acquire  a  lien.^ 

Where  the  mechanic  who  has  assigned  his  contract  has  not 
been  released  by  the  owner  of  the  property,  and  the  assignee 
does  not  enter  into  any  new  contract  with  the  owner,  but  with 

iFriedmant;.  Roderick,  20  Bradw.  622.  233;  Daris  o.   Bilsland,  18  WaU.  659; 

In  this  case  the  lien  was  enforced  by  bill  Murphj  t^.  Adams,  71  Me.  113,  86  Am. 

in  eqnitj  in  the  names  of  the  assignor  and  Bep.  299* 
of  the  assignee.  «  McDonald  v.  KeUy,  14   B.  I.  SS5. 

2  Dye  V,  Forbes,  34  Minn.  13,  24  N.  W.  Contra,  see  cases  cited  in  §  1494. 
Bep.  309.  ft  McDonald  v.  KeUy,  14  R.  L  335. 

s  McDonald   v.   KeUy,    14  R.  I.  335 ;        «  English  v,  SUl,  IS  N.  Y.  Sopp.  576. 
Fensacola  B.  B.  Co.  v.  Schaffer,  76  Ala. 
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the  consent  of  the  owner  carries  out  the  contract  assigned,  the 
claim  of  lien  and  the  petition  to  enforce  it  should  be  in  the  name 
of  the  assignor,  both  for  that  part  of  the  contract  performed 
before  the  assignment  and  that  performed  afterwards.^ 

A  lien,  however,  for  extra  work  done  by  the  assignee  should 
be  prosecuted  in  his  own  name,  if  there  was  no  provision  for  it  in 
the  contract  assigned.^ 

A  valid  equitable  assignment  may  be  made  of  a  portion  of  the 
contract  price  to  be  paid  for  erecting  a  building  before  it  is 
erected,  and  such  assignment  need  not  be  written  nor  accompanied 
by  any  transfer  of  the  contract  itself.^  Such  an  assignment  prevails 
over  a  notice  served  upon  the  owner  by  a  laborer  or  material-man 
after  the  assignment,  but  before  notice  of  it  to  the  owner.^ 

1499.  No  particular  words  are  necessary  to  constitute  an 
assignment  of  a  debt  or  lien  ;  it  is  sufficient  if  the  intent  of  the 
parties  to  effect  an  assignment  be  clearly  established.^  When  a 
mechanic's  lien  is  regarded  as  in  the  nature  of  a  mortgage,  or  a 
charge  upon  the  land,  it  can  only  be  assigned  by  a  written  instru- 
ment.*  But  other  authorities  regard  the  lien  only  as  a  remedy 
given  to  the  builder  or  mechanic,  and  hold  that  an  assignment  of 
a  note  given  for  the  lien  claim  passes  the  right  to  the  lien  for 
which  the  assignor  has  already  filed  a  claim,  without  any  special 

1  McDonald  v.  Kellj.U  B.  I.  335.  And  part  of  the  depositary  or  debtor  in  order 

iee  Pearsons  v.  Tincker,  86  Me.  384,  387 ;  to  gire  the  assignee  a  right  of  action  in  a 

Mnrphj  v.  Adams,  71  Me.  113,  36  Am.  court  of  equitj  in  bis  own  name.    The 

Rep.  299.  function  of  an  assent  or  acceptance  bj  the 

*  McDonald  o.  Kellj,  U  R.  I.  335,  per  depositary  or  debtor  is  to  gire  the  assignee 
Durfee»  J.  a  right  of  action  at  law  in  his  own  name, 

'  Lanigan  v,  Bradley  &  Carrier  Co.  (N.  founded  upon  a  new  promise,  but  no  such 

J.  Eq.)  24,  Atl.  Hep.  505.  assent  or  acceptance  is  required  in  this 

*  Board  of  Education  p.  Dnparquet  (N.  court.  The  only  defence  which  the  de- 
J.Eq.),  24  Atl.  Rep.  922.  Per  Pitney,  V.  positary  or  debtor  can  haye  against  the 
C. :  "  I  think  notice  of  this  assignment  was  assignee  is  that,  before  recei?ing  notice 
nnneceasary  in  order  to  rest  the  title  to  of  the  assignment,  he  paid  the  amount  in 
this  fund  in  the  assignee.  The  document  his  hands  orer  to  the  assignor,  or  upon 
worked  a  complete  transfer  by  the  direct  his  order.  It  is  just  here  that  the  func^ 
force  of  the  language  used,  and  does  not  tion  of  notice  comes  in.  It  prevents  the 
depend  upon  any  implication  or  mercantile  depositary  or  debtor  from  paying  the 
Qssge.  In  this  respect  it  is  distinguisha-  fund  to  a  person  who  is  no  longer  entitled 
ble  from  a  mere  order  for  the  payment  of  to  it.*' 

the  fond,  or  some  portion  of  it,  directed  to  ^  Skyrme  v.  Occidental  M.  &  M.  Co.  8 

Ae  depositary  or  debtor.    It  transfers  the  Ner.  219. 

property  in  the  fund  in  prasenti,  and  is  ^  Ritter  v.  Sterenson,  7  CaL  388 ;  St. 

irreTocable.    It  requires  no  assent  on  the  John  v.  Hall,  41  Conn.  522. 
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assignment  of  .the  account  or  claim  filed.^  Upon  the  dissolution 
of  a  partnership,  and  the  assignment  by  one  partner  to  the  other 
of  his  interest  in  the  partnership,  the  continuing  partner  may 
enforce  in  the  name  of  the  firm  a  lien  which  had  accrued  to  the 
partnership.^ 

An  assignee  for  the  benefit  of  creditors  may  enforce  a  me- 
chanic's lien  existing  in  favor  of  the  assignor.^ 

1  SintoQ  V,  Steamboat  Robert,  46  Ind.    Brown  v.  School  District,  48  Kaoa  709, 
476.  29  Fac.  Rep.  1069. 

2  Baefield  v,  Wheeler,  14  Allen,  139 ;       *  German  Bank  v.  ScUoth,  59  lova, 

316,  13  N.  W.  Rep.  316. 
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L'Bj   agreement   or   estoppel,    1500- 

15U. 
IL  Bj  abandoning  the  contract,  1512- 

1518. 
m.  By  taking  secnritj,  1519-1531. 
TV.  Bj  taking  the  debtor's   promissory 

notes,  1 532-1 5S7. 
Y.  By  destruction  of   the   building  or 
improTement,  1538-1541. 


VI.  By  snbseqnent  conveyance,  1542- 

1545. 
YII.  By  the  bankruptcy  or  insolvency  of 

the  debtor,  1546-1550. 
YIIL  By  bar  of  debt  under  the  statute  of 
limitations,  1551. 
X.  By  a  personal  judgment,  1552. 


I.  By  Agreement  or  UstoppeL 

1500.  The  lien  may  be  waived  by  em  agreement  either 
express  or  implied.  A  lien  created  by  statute  may  be  waived  or 
released  jast  as  any  other  lien  may  be  waived  or  released*^  ^^  It 
is  brought  into  operation  by  the  established  law  of  the  land,  and, 
in  the  absence  of  special  arrangements  to  the  contrary,  parties  are 
presumed  to  have  contracted  for  work  and  materials  with  refer- 
ence to  this  law.  But  no  statute  will  be  so  construed  as  to  pro- 
hibit the  formation  of  contracts  not  in  conflict  with  public  policy. 
If,  therefore,  parties  deem  it  advisable  to  enter  into  an  agreement 
inconsistent  with  the  existence  of  a  lien,  the  statute  will  not  be 
construed  to  operate  so  as  to  create  a  lien  and  thereby  destroy 
the  special  contract.'*^  Thus,  if  a  mechanic  or  sub-contractor, 
before  or  after  commencing  work  upon  a  building  in  course  of 
construction,  agrees  with  the  owner  that  he  will  look  only  to 
the  contractor  for  his  pay,  he  thereby  waives  any  right  to  a  lien 
which  the  law  would  otherwise  give  him.^    But  inasmuch  as 

^  Iron  Co.  V.  Murray,  S8  Ohio  St  823 ;  93  Pa.  St.  526 ;  Shropshire  v.  Dnncan,  25 

Brown  v.  Williams,  120  Pa.  St.  24, 13  Atl.  Neh.  485,  41  N.  W.  Rep.  403.    A  release 

Rep.  519.  of  a  lien  in  favor  of  two  joint  contractors 

*  Willison  V.  Donglas,  66  Md.  99,  102,  made  hy  one  in  the  name  of  both,  but  in 
6  Atl.  Rep.  530,  per  Yellott,  J.  fraud  of  the  other,  is  not  binding  npon 

*  Murray  v.  Earle,  13  S.  C.  87 ;  Sodini  the  latter.  Canal  Co.  v.  Gordon,  6  Wall. 
V.  Winter,  32  Md.  130;  Long  v.  Caffrey,  561. 
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the  law  secures  the  right,  the  presumption  is  that  the  right  eusts 
if  the  claimant  has  brought  himself  within  the  protection  of  the 
statute  by  complying  with  all  the  formalities  prescribed.  It  then 
rests  with  the  defendant  to  show  that  the  claimant  has  knowingly 
surrendered  or  waived  his  lien.^ 

1600  a.  An  agreement  by  a  contractor  not  to  file  a  lien  is 
of  course  a  waiver  of  the  right.  Even  where  such  an  agree- 
ment by  the  contractor  is  accompanied  in  the  same  instrument  by 
an  agreement  on  the  part  of  the  owner  that  he  will  insure  the 
building  to  secure  the  contractor,  the  agreements  are  separate  and 
independent  covenants,  and  the  contractor  cannot  file  a  lien  upon 
the  failure  of  the  owner  to  insure.^  But  an  agreement  by  a 
contractor  to  pay  and  discharge  all  claims  for  labor  and  materials, 
so  that  there  shall  be  no  lien  upon  the  property,  or  his  agreement 
that  no  sub-contractor  or  material-man  should  file  a  lien,  does  not 
prevent  the  contractor  himself  from  filing  a  lien.^  An  agreement 
by  a  contractor  that  he  will  not  suffer  or  permit  any  mechanic's 
lien  to  be  filed  is  a  waiver  of  the  right  to  file  a  lien  in  his  own 
favor.* 

A  release  by  mechanics  or  material-men  to  the  owner  of  all 
liens  they  have  upon  a  building,  though  made  during  the  progress 
of  the  work,  operates  to  discharge  the  building  from  such  liens  as 
effectively  as  though  made  after  its  completion,  and  for  labor  done 
and  materials  furnished  after  as  well  as  before  its  execntion> 
The  giving  of  a  bond  by  a  contractor  that  there  shall  be  no  liens 
upon  the  property  is  inconsistent  with  his  subsequently  claiming 
of  a  lien.^ 

1601.  The  right  may  be  waived  by  an  implied  agreement 
or  understanding  between  the  parties,  such  as  an  understanding 
evidenced  by  a  long-continued  usage  to  keep  mutual  accounts  in 
relation  to  their  respective  lines  of  business,  and  at  the  end  of 
every  six  months  to  adjust  and  settle  the  balance  by  a  note  paj- 
able  in  four  months.  Such  an  understanding,  implied  from  their 
mode  of  dealing,  in  the  absence  of  any  contract,  is  inconsistent 
with  the  right  to  perfect  a  mechanic's  lien  for  labor  or  materials 

^  McCabe  v.  McUea,  58  Me.  95,  99 ;  Atl.  Rep.  652 ;  Etms  v,  Grogao  (Fl),  S5 

Hinchman  i;.  Lybrand,  14  Serg.  &  R.  32.  All.  Rep.  S04. 

3  Long  V.  Caffrej,  93  Pa.  St.  526.  «  Brown  v.  WmiamB»  120  Fa.  St.  24,  IS 

*  Young  V.  Lyman,  9  Pa.  St.  449  ;  Mol-  Atl.  Rep.  519. 

rey  ».  Barrow,  11  Allen,  152.  •  Pinning  v.  Skipper,  71  Md.  847, 18 

«  Scheid  v.  Rapp,  121  Pa.  St.  593;  15  Atl.  Rep.  659. 
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furnished.  The  fact  that  the  account  contains  items  not  within 
the  scope  of  the  statute  strongly  tends  to  show  that  credit  was 
^ven  to  the  personal  responsibility  of  the  owner.^ 

A  material-man  who  is  a  surety  on  the  bond  of  a  contractor  to 
the  owner,  stipulating  that  the  contractor  shall  furnish  and  pay 
for  all  materials  used  under  his  contract,  is  precluded  by  his  rela- 
tion to  the  contract  for  the  building  from  enforcing  a  lien  for  such 
materials  upon  the  failure  of  the  contractor  to  pay  for  them.* 

1502.  A  waiver  which  is  binding  between  the  oontractor 
and  the  owner  is  bindfng  upon  all  persons  claiming  under  the 
contractor.^  Thus,  if  a  contractor  has  agreed  not  to  incumber 
the  property  by  a  lien,  or  to  permit  it  to  be  so  incumbered  by 
any  sub-contractor  or  other  person,  a  sub-contractor  knowing  of 
the  existence  of  the  contract  is  put  upon  inquiry,  and  is  affected 
with  notice  of  its  contents  and  stipulations.  In  furnishing  labor 
and  materials  to  the  original  contractor,  he  does  so  in  subordina- 
tion to  the  provisions  of  the  contract  and  to  the  rights  of  the 
owner  under  it.^  ^'  The  connection  between  the  owner  and  the 
sub-contractor  being  through  and  by  means  of  the  contract  be- 
tween the  owner  and  the  principal  contractor,  the  sub-contractor 
is  chargeable  with  notice  of  all  its  terms  and  stipulations,  and  is 
bound  thereby.  He  cannot  have  the  benefit  of  the  building  con- 
tract without  accepting  its  conditions.  The  only  ground  upon 
which  the  contractor  can  bind  the  building  for  either  materials  or 
labor  is  by  virtue  of  the  authority  delegated  to  him  by  the  owner ; 
and  where  no  such  authority  is  delegated,  but  on  the  contrary  is 
expressly  withheld,  and  he  covenants  that  no  lien  shall  be  filed 
against  the  building,  he  cannot  file  a  lien  himself,  nor  can  his  sub- 
contractors do  so."  * 

But  a  covenant  by  the  contractor  for  the  erection  of  a  building 
that,  before  the  final  payment  shall  become  due,  he  will  furnish 
releases  from  all  persons  having  a  right  of  lien,  will  not  protect 

1  Iron  Companj  v,  Mun»j,88  Ohio  St.  Walker  (Pa.),  25  Atl.  Rep.  1065,  who  re- 

323 ;  Gorman  v,  Sagner,  22  Mo.  137.  riews  the  line  of  cases  in  Pennsylvania, 

3  McHenrjr  v,  Knickerbacker,  128  Ind.  commencing  with  Schroeder  v.  Galland, 

77,  27  N.  E.  Rep.  430.  134  Pa.  St.  277,  19  Atl.  Rep.  632.  See 

s  §  IdSe  a;  Bowen  v.  Anbrej,  22  Cal.  {  18S9a. 

566;  Tombs  v.  Rochester  R.  R.  18  Barb.  Now  by  statute  in  Pennsylvania  a  con- 

583 ;  Bael  v.  Lockport,  3  N.  Y.  197.  tractor's  stipulation  against  liens  is  not 

*  Bowen  r.  Aubrey,  22  CaL  566.  binding  upon  a  sub-contractor  unless  it  is 

^  Chief  ^  Justice   Paxson,   in   mGe  v.  assented  to  by  him.  §  1288. 
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the  owner  from  mechanics*  liens  for  work  done  or  materials  fur- 
nished in  good  faith  by  sub-contractors  and  material-men.  This 
is  not  a  covenant  on  the  part  of  the  contractor  not  to  file  a  lien. 
On  the  contrary,  there  is  a  rec<^nition  of  the  right  of  sub-con- 
tractors and  material-men  to  file  liens  against  the  building.  The 
provision  of  the  contract  that,  before  the  contractor  shall  Teceiye 
his  last  payment,  he  shall  furnish  releases  from  all  persons  en- 
titled to  file  liens,  is  a  recognition  of  the  right  to  file  them.^ 

A  covenant  that  the  owner  will  not  be  responsible  for  any 
^'loss  or  damage ''  that  shall  or  may  happen  to  the  said  building, 
or  to  the  material  or  other  things  used  and  employed  in  erecting 
it,  and  that  the  contractor  shall  be  responsible  for  all  accndents, 
injuries,  damages,  or  hurt  to  any  person  or  property  during  the 
progress  of  the  entire  work,  is  not  sufficient  to  prevent  the  con- 
tractor or  sub-contractor  from  filing  a  lien  against  the  bnilding; 
there  must  be  an  express  covenant  against  liens,  or  a  covenant 
resulting  as  a  necessary  implication  from  the  language  employed ; 
and  the  implied  covenant  should  so  clearly  appear  that  the  me- 
chanic or  material-man  can  understand  it  without  consulting  a 
lawyer  as  to  its  legal  effect.^ 

A  stipulation  that  the  contractor  shall  furnish  releases  from 
sub-contractors,  before  the  last  instalment  of  the  contract  price 
shall  be  paid,  does  not  preclude  the  filing  of  a  mechanic's  lien  by 
the  contractor,  in  advance  of  the  furnishing  or  procuring  of  such 

1  Mnrphj  v.  Morton,  139  Pa.  St.  345,  stands  npon  the  very  border,  and  goesfnr- 

20  Atl.  Rep.  1049;  Taylor  v.  Mnrphj  (Pa.  ther  in  anstaining  an  imfdied  coTentot 

St),  23  Atl.  Rep.  1134.    In  Bolton  v.  Hey  against  filing  liens  than  we  are  now  pre- 

(Pa.),  23  Atl.    Rep.    973,    the   bnilding  pared  to  go." 

agreement,  after  stipulating  for  the  time  ^  Nice  v.  Walker  (Pa.),  25  Atl.  Rep.  1065. 

and  modes  of  payment,  stipnlated  that  Chief  Justice  Paxson,  delivering  the  opin* 

the  building  should  be  deliYered  to  the  ion,  criticises  the  cases  of  Dersheiner  v. 

owner  free  of  all  liens.    There  was  a  fur-  Maloney,  143  Pa.  St.  532,  22  AtL  Rep- 

ther  stipulation  that  the  proyisions  of  the  813,  and  Tebaj  v.  Eirkpatrick,  146  Pa.  St 

contract  should  not  be  taken  to  subject  the  120,  23  Atl.  Rep.  318,  which  was  ruled 

building  to  any  liability  for  the  payment  npon  the  former  case,  on  the  ground  tbst 

of  labor  or  materials  furnished  in  or  about  the   language  used  in   the  contiaets  in 

the  erection  thereof.    It  was  held  that  these  cases  may  be  fairly  interpreted  to 

there  was  an  implied  covenant  against  fil-  mean  something  quite  different  from  a 

ing  liens,  and  that  a  sub-contractor  could  covenant  against  the  filing  of  liens;  that 

not  recover  against  the  owner  for  materials  there  was  no  express  covenant  agaiost 

furnished.    Chief  Justice  Paxson,  in  Nice  filing  liens ;  and  that  no  such  covenant  can 

V.  Walker  (Pa.),  25  Atl.  Rep.  1065,  com-  be  reasonably  implied  from  the  terms  of 

menting  upon  this  case,  says :  "  This  case  the  contract 
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releases.^  Bat  while  a  sub-contractor  is  bound  by  the  terms  of 
the  original  contract  between  the  owner  and  the  contractor,  he  is 
not  bound  to  inquire  from  time  to  time  whether  such  contract  has 
been  changed  or  modified ;  and  therefore  a  subsequent  release  by 
the  original  contractor  of  his  right  to  file  liens  does  not  prevent 
the  filing  of  a  lien  by  a  material-man,  though  the  materials  were 
famished  after  the  release  was  delivered.^ 

An  agreement  between  a  contractor  and  the  owner,  that  no  liens 
shall  be  filed  either  by  the  contractor  or  sub-contractor,  is  effectual 
though  the  agreement  is  not  in  writing,  if  it  is  definite.^ 

1603.  Waiver  on  promiBe  of  pasnnent.  —  Where  one  having 
a  mechanic's  lien  was  made  a  party  defendant  to  an  action  to 
foreclose  a  mortgage  upon  the  allegation  that  the  lien  was  prior 
to  the  mortgage,  and  afterwards,  when  such  defendant  was  about 
to  enter  his  defence,  the  mortgagee  induced  him  to  desist  by 
promising  that  he  would  pay  the  defendant's  lien,  and  obtained 
a  decree  accordingly,  upon  his  failure  to  pay  the  amount  of  the 
lien,  the  defendant  could  not  have  the  decree  vacated  on  account 
of  fraud.  He  waived  his  lien  in  consideration  of  the  plaintiff's 
promise  to  pay  it,  and  his  right  then  was  not  to  have  the  lien 
established,  but  to  sue  on  the  promise  to  pay  it.^ 

A  release  of  a  lien  was  obtained  upon  the  representation  that 
a  subsequent  mortgagee  would  pay  and  secure  the  amount  of  the 
lien  from  the  proceeds  of  a  larger  mortgage  which  the  mortgagee 
would  take.  The  mortgagee  had  made  the  promises  the  owner 
represented  he  had  made ;  but  after  paying  a  part  of  the  lien  he 
refused  to  pay  or  secure  the  remaining  part  of  the  debt.  It  was 
held  that  the  lien  creditor  was  entitled  to  the  benefit  of  the 
promise  of  the  mortgagee,  and  that,  unless  he  paid  or  secured 
the  whole  of  the  lien  debt,  as  he  had  promised,  he  would  be  en- 
joined from  pleading  the  release  of  the  lien  to  an  action  at  law 
on  the  lien  daim.^ 

1604.  If  a  mechanio  releases  his  lien  in  order  to  enable 
the  owner  to  obtain  a  loan  by  a  mortgage,  he  cannot  after- 


1  Moore  v.  Carter,  146  Pa.  St.  492,  23  >  McElroj  v.  Braden,  152  Pa.  St.  78, 

AtL  Rep.  243.  25  Atl.  Rep.  235. 

>  WiUejv.  Topping,  146  Fa.  St.  427,  «  Lumpkin  v.  Snook,  63  Iowa,  515, 19 

23  Atl.  Rep.  835.    To  the  same  point  is  N.  W.  Rep.  333. 

Cook  V.  Mnrphj,  150  Pa.  St.  41,  24  Atl.  «  Eatzenbach  v.  Holt,  43  K.  J.  £q.  536, 

Rep.  630.  12  AU.  Rep.  383. 
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wards  claim  a  lien  as  against  the  mortgagee.^  But  a  release  made 
for  this  purpose  alone,  and  so  limited  in  the  instrument  of  release, 
will  be  confined  to  the  purpose  intended  by  the  parties,  and  a 
stranger  to  the  release  can  take  no  benefit  from  it.  Even  if  do 
one  is  named  therein  to  whom  the  release  is  given,  and  no  consid- 
eration is  named,  the  court  may  look  to  extrinsic  facts  to  deter- 
mine both  the  consideration  and  the  person  in  whose  favor  the 
release  is  intended.' 

A  mechanic  who  has  a  right  of  lien  may  also  waive  it  by  his 
conduct  with  reference  to  a  mortgage  or  conveyance  which  the 
owner  is  negotiating  with  the  approval  of  the  mechanic.  If  by 
his  conduct  he  substantially  says  the  lien  is  waived,  and  he  will 
look  to  the  proceeds  of  the  sale  or  mortgage  for  the  satisfaction 
of  his  claim,  he  in  fact  waives  his  lien  as  against  the  purchaser 
or  mortgagee.^  And  so  if  a  mechanic  who  has  performed  labor 
and  furnished  materials  in  building  a  house  is  present  at  a  mort- 
gagee's sale  of  the  premises,  and  states  that  there  is  no  incum- 
brance upon  the  premises,  and  advises  a  person  present  to  boy  it, 
and  this  person  relying  upon  such  representation  does  buy  it,  the 
mechanic  cannot  claim  a  lien  as  against  such  purchaser,  and  may 
be  enjoined  from  selling  the  property  upon  an  order  obtained 
upon  default  and  without  the  knowledge  of  the  purchaser.^ 

1606.  A  release  of  the  lien  will  not  be  inferred  from  doubtr 
ful  ezpreBsions.  Thus,  where  a  clause  in  a  contract  for  build- 
ing several  houses  provided  that  the  contractor  should  release 
from  mechanics'  liens  all  the  houses  as  soon  as  they  were  respec- 
tively completed  and  ready  for  occupancy,  it  was  held  that  there 
was  no  intention  to  relinquish  all  claim  of  lien  upon  the  houses 
absolutely,  but  only  to  release  each  house  as  soon  as  it  should  be 
finished,  retaining  a  lien  upon  the  others  until  they  also  should  be 
finished.  It  was  not  a  provision  that  no  lien  should  exist,  bat 
only  a  provision  for  a  future  release  of  the  lien  on  each  house 
when  it  should  be  finished  and  ready  for  sale.^ 

And  so  where  a  contractor,  writing  to  the  owner  to  inform  him 
that  he  could  not  fulfil  the  contract,  stated  that,  in  order  that  the 
owner  might  make  other  arrangements  to  proceed  with  the  boild- 

1  Phillips   V.    Gilbert,    2  McAr.  415.  >  McGraw  o.  Bayard,  96  Ul.  146;  Soott 

And  see  Scott  v.  Orbison,  21  Ark.  202 ;  v.  Orbison,  21  Ark.  202. 

Alexander  v.  Slavens,  7  B.  Mon.  351.  «  Hinchley  v.  Greany,  118  Siass.  595. 

^  Paulsen  v.  Manske,  126  111.  72, 18  N.  «  McLaughlin  r.  Reinhart,  54  Md.  71. 
E.  Hep.  275. 
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ing,  he  released  him  from  further  liability  upon  the  contract  from 
that  date,  it  was  held  that  this  was  not  a  relinquishment  of  all 
claim  and  lien  for  what  was  then  due  him,  but  only  a  waiver  of 
his  right  to  complete  the  contract,  and  to  receive,  as  the  contract 
provided,  one  of  the  houses  in  part  payment.^ 

1606.  A  sub-contractor  may  be  estopped  from  claiming 
a  lien  by  fraudulently  inducing  the  owner  to  employ  a  certain 
contractor  through  false  representations  as  to  his  responsibility. 
But  a  sub-contractor  is  not  estopped  from  asserting  his  lien  as 
against  the  owner  by  the  fact  that  the  latter  was  induced  to  em- 
ploy a  certain  contractor  to  build  a  house  by  verbal  statements 
that  if  such  contractor  was  employed  he,  the  sub-contractor,  would 
be  responsible  that  the  contractor  would  so  perform  his  contract 
that  no  liens  would  be  filed,  unless  it  is  alleged  and  proved  that 
the  sub-contractor  made  the  representation  with  the  intention  of 
inducing  the  employment  of  the  contractor,  with  the  ulterior 
purpose  of  availing  in  some  way  of  the  misrepresentation.  The 
sub-contractor  incurred  no  legal  responsibility  by  such  represen* 
tation,  inasmuch  as  his  statement  was  not  in  writing.^ 

1507.  A  sub-oontraotor  waives  his  lien  by  directinsr  the 
owner  to  pay  the  contractor  money  withheld  for  his  protec- 
tion, to  the  extent  of  such  payment ;  for,  as  between  the  sub-con- 
tractor and  the  owner,  the  effect  is  the  same  as  if  the  owner  had 
paid  the  money  directly  to  the  sub-contractor.^  A  sub-contractor 
or  mechanic,  by  agreeing  with  the  owner  before  commencing  work 
upon  a  building  that  he  would  look  only  to  the  contractor  for  his 
pay,  thereby  waives  any  right  which  the  law  might  otherwise  give 
him  to  a  lien  upon  such  building.^ 

1508.  A  lien  is  of  course  discharged  by  payment  of  the 
lien  debt,  whether  the  debt  be  one  between  the  owner  and  prin- 
cipal contractor,  or  one  between  the  principal  contractor  and  a 
sub-contractor.  If  the  debt  be  once  paid  by  an  application  of 
funds  for  that  purpose,  the  application  cannot  afterwards  be 
changed  to  suit  the  convenience  or  interests  of  the  creditor. 
Thus,  where  a  contractor  is  indebted  to  a  material-man  on  two 

^  HcLaoghlio  v.  Reinhart,  54  Md.  71.       cepts  an  order  of  the  contractor  in  favor 

*  Abham  v.  Boyd,  7  Dalj,  30.  of  a  third   person,  Harigborst  v,  Lind- 

*  Band  v.  Orabba,  26  Mo.   App.  591.    berg,  67  HI.  463. 

See^  farther,  as  to  estoppel  of  sub^sontrac-       *  Marraj  o.  Karle,  18  S.  C.  87. 
tor  bj  being  preeent  when  the  owner  ac- 
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accoants  for  materials  furnished  for  two  different  buildings  on 
premises  of  different  owners,  and  he  makes  a  payment  which  the 
creditor  at  first  applies  on  one  account,  but  afterwards  changee  it 
to  the  other,  and  it  does  not  appear  that  the  first  application  was 
made  by  mistake,  the  lien  under  the  first  account  is  thereby 
released  to  the  extent  of  the  payment  so  applied,  and  it  is  not 
waived  by  the  subsequent  change  in  the  application.^ 

1509.  Unaccepted  orders  on  the  owner.  —  A  contractor  en- 
titled to  a  lien  is  not  estopped  to  enforce  it  by  the  fact  that  he 
has  gi?en  orders  on  the  owner  of  the  property  for  the  amount 
due  hiro,  provided  the  owner  has  not  accepted  such  orders  and 
they  have  been  reassigned  to  the  claimant  before  the  filing  of  his 
lien.2 

1510.  A  oontraot  payable  otherwise  than  in  money,  as 
for  instance  by  a  conveyance  of  a  lot  of  land,  may  be  enforced 
when  the  owner  has  upon  demand  refused  or  neglected  to  fulfil 
the  contract,  and  so  has  rendered  himself  liable  to  pay  in  money. 
In  such  case  the  court  must  determine  the  amount  that  is  to  be 
paid  in  money,  and  then  it  may  proceed  in  the  same  manner 
as  though  such  amount  had  been  required  to  be  paid  by  the 
contract.® 

1511.  In  several  States  there  are  provisions  for  dissolving 
a  lien  by  filing  a  bond  with  sureties.  The  effect  of  an  under- 
taking filed  in  a  lien  suit  in  pursuance  of  a  statute,  to  pay  any 
judgment  that  may  be  rendered  upon  the  lien  claim,  is  to  release 
the  property  from  the  lien,  and  to  oblige  the  complainant  to  have 
recourse  to  the  parties  who  entered  into  the  undertaking ;  but  a 
decree  cannot  be  entered  against  them  in  the  equitable  sait  to 
enforce  the  lien,  unless  it  be  expressly  so  stipulated  in  the  instru- 
ment, or  unless  the  parties  have  entered  into  a  recognizance.* 
Where  a  lien  has  been  discharged  by  the  filing  of  a  bond,  the 
lienor's  right  of  recourse  against  the  sureties  depends  upon  his 

1  Chicago  Lamber  Co.  v.  Woods,  53  confess  judgment  ia  not  a  wairer  of  the 

Iowa,  552,  5  N.  W.  Rep.  715.  lien.    Thompson's  case,  S  Biowne  (FS.), 

3  Palmer  v.  Uncas  M.  Co.  70  Cal.  614,  297.    See,  also,  Crean  o.  McFee,  S  Miles 

11  PacRep.  666.  (Pa.),  214;    Germania  Building  Co.  v. 

»  Dowdney  v.  McCuUora,  59  N.  Y.  367 ;  Wagner,  61   Cal.  349.    But  this  seems 

Pierce  v.  Marple  (Pa.  St),  23  Atl.  Rep.  doubtful  law.    If  the  bond  were  gim 

1008.  with    sureties,  the  lien   woold  be  dts- 

«  Phillips  17.  Gilbert,  101  U.  S.  721.    It  charged  under  the  rule  that  it  is  wsired 

has  been  held,  however,  that  the  accept-  by  taking  collateral  securirf. 
ance  of  a  bond  with  a  power  of  attorney  to 
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obtaining  a  judgment  in  an  action  wherein  be  establisbes  a  rigbt 
to  a  foreclosure,  enforcible  by  a  sale  of  tbe  premises  but  for  the 
filing  of  the  bond.^  Tbe  lienor  must  establish  a  lien  valid  at  the 
time  of  the  filing  of  the  bond ;  and  this  requires  a  sub-contractor 
to  show  that  there  was  a  sum  due  from  the  owner  to  the  contrac- 
tor sufficient,  after  the  payment  of  prior  liens,  to  satisfy  the  claim 
in  suit.^ 

Where  a  building  contractor  makes  an  assignment  for  the 
benefit  of  his  creditors,  and  his  assignee  discharges  a  lien  filed 
by  a  sub-contractor  by  depositing  the  amount  of  it  with  the 
county  clerk,  and  completes  the  work  and  receives  payment 
therefor,  the  sub-contractor,  upon  the  foreclosure  of  his  lien,  is 
entitled  to  the  money  deposited,  with  costs  to  be  paid  out  of  the 
assigned  estate.^ 

If  a  contractor  for  the  construction  of  a  building  gives  a  bond 
to  the  owner  for  the  performance  of  his  contract  conditioned  also 
to  save  the  owner  harmless  '^  from  any  and  all  mechanic's  liens 
in  any  manner  arising  from  or  growing  out  of  said  contract,'' 
the  bond  will  cover  only  liens  for  work  done  and  material  fur- 
nished for  the  contractor  by  laborers,  sub-contractors,  or  material- 
men, and  will  not  embrace  liens  which  the  law  might  give  to 
the  contractor.^  The  failure  of  the  contractor  to  pay  a  claim 
for  which  a  lien  is  filed  is  a  breach  of  the  condition  of  the  bond, 
rendering  the  contractor  and  his  sundries  liable.^ 

II.  By  Abandoning  the  Contract. 

1612.  A  contractor  who,  without  default  on  the  part  of  the 
employer,  abandons  the  undertaking,  can  enforce  no  lien 
for  what  he  has  done.^    Neither  can  a  sub-contractor,  who  has 

2  Copley  V,  Baj,  12  N.  Y.  Sapp.  277.  Kinney  v.  Sherman,  28  111.  520;  Dennis- 

s  Lauerv.  Dnnn,  115  N.Y.  405,408,  22  toun  v.  McAllister,  4  E.  D.  Smith,  729; 

N.  K  Rep.  270;  Scherrer  v.  Masic  Hall  McNeal  v.  Clement,  2  Thomp.  &  C.  S6d. 

Co.  18  N.  Y.  Supp.  459,  per  Daly,  C.  J.  In  Kissoiiii  it  is  held  that  in  snch  caae 

>  McMurray  v.  Hatcheson,  10  Daly,  64.  the  contractor  may  have  a  lien  for  the 

*  Baseett  p.  Swarta  (R.  L),  21  Atl.  Rep.  actual  ralue  of  the  work  and  materials, 
352.  not  exceeding  the  contract  price,  leas  snch 

*  Kiewit  V.  Carter,  25  Neh.  460,  41  N.  damages  as  have  resulted  to  the  owner 
W.  Rep.  286.  from  the  breach  of  the  contract.     Kelly 

«  Wallis  V.  Smith,  21  Ch.  D.  243 ;  Mai-  v.  Rowane,  33  Mo.  App.  440 ;  Yeats  v, 

bon  V.  Bimey,  11  Wis.  107;  Stagner  v.  Ballantiue,  56  Mo.  530;  Eyerman  v,  Mt. 

Woodward   (Ky.),   1    S.   W.  Rep.  583;  Sinai  Cem.  Asso.  61  Mo.  489;  Davis  v. 

Mahon  v,  Gnilfoyle,  18  N.  Y.  Sapp.  93 ;  Brown,  67  Mo.  313. 
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furnished  materials  to  such  contractor,  maintain  a  lien  therefor,^ 
at  least  not  for  an  amount  which  shall  cause  any  loss  to  the 
owner  upon  the  completion  of  the  contract  by  other  persons.' 
The  point  is  illustrated  in  a  recent  case.  A  builder  entered  into 
a  contract  for  the  erection  of  a  building  for  a  stipulated  price. 
By  the  terms  of  the  contract  the  owner  agreed  to  pay  the  builder 
eighty  per  cent,  of  the  labor  and  materials  every  Saturday,  and 
the  balance  upon  the  completion  of  the  building,  making  no 
reservation  for  protection  against  liens  of  sub-contractors.  A 
lumber  dealer  filed  a  lien  for  lumber  used  in  the  construction  of 
the  building,  and  notice  was  duly  served  upon  the  owner.  A 
few  days  afterwards,  the  builder,  who  had  in  the  mean  time 
received  a  large  amount  of  money  on  the  contract,  abandoned  the 
work,  and  it  was  completed  by  another,  though  at  a  cost  less 
than  the  amount  stipulated  in  the  original  contract.  In  a  sail 
to  enforce  the  lumberman's  lien,  it  was  held  that  the  owner  was 
not  bound  to  know  who  furnished  the  materials,  nor  whether 
there  were  any  unpaid  claims  for  materials ;  and  that  the  lien 
could  be  enforced  for  an  amount  equal  only  to  the  difference 
between  the  cost  of  the  building  when  completed  and  the  con- 
tract price.* 

Where  a  contractor  has  neglected  to  put  in  the  lateral  sewers 

1  Malbon  v,  Birney,  11  Wis.  107;  Hoi-  Having  merely  knowledge  that  tbe  con- 
lister  V.  Mott,  132  N.  Y.  18,  29  N.E.  Rep.  tractors  had  procured  lumher  from  some 
1103  ;  Larkin  v,  McMullin,  120  N.  Y.  206,  person  unknown,  the  defendant  was  not 
24  N.  E.  Hep.  447.  bound    to    inquire    and    protect  himself 

3  Fullerton  Lumber  Co.  r.  Osbom,  72  against  the  lien  of  such  person,  when  tbe 

Iowa,  472,  34  N.  W.  Rep.  215;  Blythe  v,  contract  did  not  authorize  him  to  do  so." 

Poultnejr,  31  Cal.  233 ;  Wiggins  v.  Bridge,  For  a  similar  case  and  similar  decision, 

70  Cal.  437  ;  Weisman  r.  Buffalo,  10  N.  see  Wiggins  r.  Bridge,  70  Cal.  437.    In  t 

Y.  Supp.  569.  case  where  the  owner  in  his  contract  Ttr 

*  Fullerton  Lumber  Co.  v,  Osbom,  72  served  the  right  to  discharge  mechtnics' 

Iowa,  472, 34  N.  W.  Rep.  215.  The  court,  liens  if  they  should  be  claimed,  this  was 

Seevers,  J.,  said  :  "  The  defendant  was  regarded  as  a  controllmg  circumstance, 

bound  to  pay  in  accordance  with  the  con-  for  then  the  owner  was  not  bound  to  pay 

tract ;  if  he  bad  failed  to  do  so,  he  would  in   accordance  with    the   contract;  and 

have  become  liable  for  all  the  damages  moreover  he  has  anticipated  that  then 

sustained  thereby  by  the  contractors,  who  might  be  liens,  and  he  should  be  held  to 

could  possibly  have  abandoned  the  job  inquire  as  to  the  existence  of  claims  that 

for  this  reason  earlier  than  they  did.    It  might  become  liens.    Gilchrist  v.  Ander 

is  exceedingly  doubtful  if  the  defendant  son,  59  Iowa,  274,  13  N.  W.  Rep.  290; 

could  have  excused  himself  from  paying  Winter  v.  Hudson,  64  Iowa,  336,  6  N.  W. 

in  accordance  with  the  contract  by  claim-  Rep.  541. 
ing  the  lumber  was  not  paid  for.  .  .  . 
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and  the  water  connection  to  a  house  as  agreed,  there  is  an  aban- 
donment of  the  contract  on  his  part,  and  if  the  owner,  after  notice, 
completes  the  work,  the  premises  are  not  subject  to  the  liens  of 
material-men.^ 

1613.  A  contraotor's  abandonment  of  hia  contraot,  under 
such  oircumstanoes  that  nothinfir  is  due  him,  deprives  those 
olaJTning  under  him  of  all  right  of  lien.^  At  most,  the  owner 
will  only  be  liable  for  so  much  as  the  work  and  materials  may  be 
shown  to  be  reasonably  worth  according  to  the  original  contract 
price,  first  deducting  so  much  as  has  been  rightfully  paid  under 
the  contract,  and  any  damages  the  owner  has  sustained  in  conse- 
quence of  the  contractor's  default  in  his  contract.^ 

But  the  rights  of  a  sub  -  contractor  cannot  be  impaired  or 
abridged  by  subsequent  acts  or  agreements  of  the  parties  to  the 
original  contract,  without  his  consent,  express  or  implied.  If  by 
the  terms  of  that  contract  a  pertain  part  of  the  sum  to  become 
due  to  the  contractor  for  erecting  a  building  is  to.  be  reserved 
until  after  the  completion  of  the  building,  and  the  owner  pays 
over  to  the  contractor  the  whole  or  a  part  of  that  sum  before  the 
completion  of  the  building,  whereupon  the  contractor  abandons 
the  undertaking,  the  sub-contractor  is  not  deprived  of  his  lien.^ 
A  sub-contractor  is  not  deprived  of  his  lien  when  the  contractor 
stops  work  in  consequence  of  the  owner's  refusal  to  pay  an  instal- 
ment due  the  contractor,  and  the  owner  thereupon  proceeds  to 
finish  the  building  at  the  expense  of  the  contractor.  The  extent 
of  the  owner's  liability  in  that  case  is  the  coptract  price,  less  the 
payments  made  and  the  expense  of  completing  the  building  ac- 
cording to  the  contract.^ 

1  Larkin  v.  McMallm,  120  N.  Y.  206,  «  Sharer  v.  Mardock,  36  Cal.  293,  298  ; 

U  K.  £.  Rep.  447 ;  Hollister  v.  Mott,  132  Henlej  v.  Wadsworth,  38  CaL  356. 

N.  Y.  18,  29  N.  E.  Rep.  1103.  *  Graf  v.  Cunningham,  109  N.  Y.  369, 

*  Linn  v.  O'Hara,  2  E.  D.  Smith,  560 ;  16  N.  E.  Rep.  551.  See  Wheeler  v.  Sco- 
UalboQ  V.  Bimey,  11  Wis.  107 ;  Dudley  field,  67  N.  Y.  311 ;  Wright  v.  Reuaena, 
».  Jonea,  77  Tex.  69,  14  S.  W.  Rep.  335  ;  15  N.  Y.  Snpp.  590. 

Hollister  o.  Mott,  132  N.  Y.  18,  29  N.  E.  Where  an  owner  upon  the  contractor's 

Hep.  1103;   Van  Clief  v.  Van  Yechten,  default  undertakes,  under  the  terms  of  a 

130  N.  Y.  571,  29  N.  £.  Rep.  1017.    See  building  contract,  the  completion  of  the 

§  1289.  building  shortly  before   an  instalment  is 

*  Mehrle  v.  Dunne,  75  111.  239;  Fuller-  due  the  contractor,  the  material-men  are 
ton  Lumber  Co.  v.  Oebom,  72  Iowa,  472,  entitled  to  liens  to  the  amount  of  such 
34  N.  W.  Rep.  215.  instalment,  less  the  sum  necessary  to  pay 
•  for  defectiye  work  to  that  time,  and  to 
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Where  by  the  terms  of  a  building  contract  the  owner,  npon 
the  default  of  the  contractor  to  supply  sufficient  materials  or 
workmen,  was  authorized,  after  three  days'  notice,  to  proYide 
them  and  to  deduct  the  expense  from  the  amount  of  the  con- 
tract, and  a  default  occurred,  and  the  owner,  after  such  notice, 
supplied  labor  and  materials  to  complete  the  work,  the  cost  of 
which,  with  the  amounts  paid  to  the  contractor,  amounted  to  less 
than  the  contract  price,  it  was  held  that  one  who  had  supplied 
materials  to  the  contractor  could  maintain  a  lien  to  the  extent  of 
the  difference  between  the  amount  the  owner  had  paid  and  the 
contract  price.^  The  defendant,  by  electing  to  go  on  under  this 
clause  of  the  contract,  waived  the  right  to  insist  upon  a  forfeiture 
for  the  failure  of  the  contractor  to  perform  the  contract.  The 
owner  was  not  precluded  thereafter  from  claiming  damages 
against  the  contractor  for  defective  performance,  or  for  failure 
on  his  part  to  complete  the  building  at  the  time  specified ;  and 
these  damages  he  could  recoup  against  any  sum  due  the  con- 
tractor for  work  done  under  the  contract.  But  he  could  not 
avail  himself  of  the  right  given  by  the  contract  to  complete  the 
work,  thereby  substituting  himself  in  place  of  the  contractor, 
and  at  the  same  time  claim  that  the  contract  was  at  an  end,  and 
refuse  to  account  to  the  contractor  for  work  done  under  it,  on 
the  ground  that  the  contract  was  forfeited.  The  election  to  do 
the  work  at  the  contractor's  expense,  under  the  clause  referred  to, 
assumed  that  the  contract  was  then  in  force.^ 

1513  a.  A  contractor  who  is  prevented  by  the  owner  from 
completing  a  buildinfir  has  a  lien  for  the  contract  price  less  the 
cost  of  finishing  the  building,^  or  according  to  other  decisions  he 
may  have  his  lien  for  the  reasonable  value  of  the  work  done, 
regardless  of  the  contract  price.^  That  the  owner  of  premises, 
who  has  contracted  for  work  thereon,  fails  to  pay  for  the  work 
as  agreed,  justifies  the  contractor  in  abandoning  the  work,  and  he 
may  enforce  a  mechanic's  lien  for  a  quantum  meruit  for  the  work 

complete  it  to  the  stage  when  such  instal-  '  Marphj  v.  Backman,  66  N.  Y.  297, 

incnt  would  become  due,  though  nothing  300,  per  Andrews,  J. 

would  be  due  the  contractor  on  the  com-  *  Howes  o.  Iron  Works  Ca  46  Minn.  44, 

pletion  of  the  building.    Foehaj  v.  Robin-  48  N.  W.  Rep.  448 ;  Charnley  o.  Honig,  74 

son  (N.  Y.),  32  N.  E.  Rep.  1041.  Wis.  168,  42  N.  W.  Rep.  220;  Landyakow- 

1  Murphy  v,  Buckman,  66  N.  Y.  297,  aki  v.  Bifartyn  (Mich.),  63  N.  W.  Rep.  781. 

300;   Gillen    v,  Hubbard,    2    Hill,  303,  *  Kellj  v.  Rowane,  33  Mo.  App.  440; 

304.  Ahem  v,  Bojce,  19  Mo.  App.  552;  Mfr 

482  Colloagh  P.  Baker,  47  Mo.  401. 
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done.^  But  a  lien  cannot  be  sustained  for  a  portion  of  the  work 
called  for  by  an  entire  contract,  where  there  is  no  averment  that 
the  mechanic  had  completed  the  contract,  or  that  its  completion 
Lad  been  prevented  by  the  owner.^ 

A  carpenter  who,  having  nearly  finished  a  building  contract,  is 
reproached  for  being  a  swindler,  knocked  down  by  the  owner, 
and  ordered  never  to  come  into  the  building  again,  may  enforce 
Ilia  lien  for  the  work  already  done  without  completing  the  same, 
though  notified  so  to  do  by  the  owner.  Such  treatment  may  be 
regarded  as  a  sufficient  justification  for  an  abandonment  of  the 
contract.' 

1614.  Under  contract  provisions  for  enabling  the  owner  to 
proceed  with  the  work,  such  for  instance  as  a  provision  that  if 
a  contractor  shall  neglect  to  supply  sufficient  materials,  the  owner 
may  provide  them  after  three  days'  notice  in  writing  to  the  con- 
tractor, and  deduct  the  expense  from  the  contract  price,  the  owner, 
in  setting  up  the  failure  of  the  contractor  to  supply  sufficient  mate- 
rials, should  aver  such  failure  and  notice  in  writing,  as  provided 
by  the  contract.^  If  he  also  relies  upon  the  fact  that  the  cost  of 
completing  the  work,  together  with  the  payments  already  made, 
amounts  to  more  than  the  contract  price,  he  should  aver  that  the 
payments  made  were  due  when  made,  and  that  the  sums  paid  to 
complete  the  building  were  paid  to  complete  it  according  to  the 
terms  of  the  contract,  and  that  the  aggregate  payments  exceed 
the  amount  that  was  to  be  paid  by  the  contractor.^ 

If  the  owner,  under  a  provision  of  the  contract  permitting  him 
to  do  so,  completes  the  building  according  to  the  contract  for  less 
than  the  contract  price,  the  lien  attaches  to  the  extent  of  the 
difference  between  the  cost  of  completing  the  building  -and  the 
amount  unpaid  on  the  contract  when  the  lien  was  filed.® 

Where  neither  party  had  fully  performed  his  part  of  the  con- 
tract, and  the  contractor  was  ordered  to  stop  work,  and  was  noti- 
fied that  the  work  would  be  completed  at  his  expense,  and  he 
accordingly  stopped  work  with  the  understanding  that  he  should 

1  Hunter  r.  Walker,  128  N.  Y.  668,  29  *  Quale  v.  Moon,  48  Cal.  478;  Wells  v, 

K.  £.  Rep.  145,  affirming  12  N.  Y.  Supp.  Board  of  Education,  78  Mich.  260,  44  N. 

60.  W.  Rep.  267. 

s  Bohem  v.  Seabnry,  141  Pa.  8t.  594, 21  ^  Qoale  v.  Moon,  48  Cal.  478. 

Atl.  Rep.  674.  •  Van  Clief  ».  Van  Vechten,  130  N.  Y. 

»  Sproessig  v.  Kcntel,  17  N.  Y.  Supp.  571,  29  N.  E.  Rep.  1017,  FoUett,  J.,  dis- 

839.  aenting.    See  §  1399. 
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be  paid  the  contract  price  of  his  work,  less  certain  dedactions, 
it  was  held  that  there  was  in  substance  an  agreement  that  a  cer- 
tain sum  was  due  as  compensation  for  claimant's  labor,  and  he 
was  entitled  to  a  lien  therefor.^ 

1515.  By  statute  in  a  few  States  ^  it  is  p^yided  that,  if  the 
progress  or  completion  of  the  work  be  suspended  by  the  default 
or  decease  of  the  owner,  without  the  consent  of  the  head  or  sub- 
•contractor  or  material-man,  he  or  they  or  any  of  them  may  pro- 
•ceed  with  the  work,  in  accordance,  however,  with  the  terms  of 
the  original  plan  or  contract,  and  on  completion  thereof  have 
either  or  all  the  remedies  provided  by  statute.  Under  this  pro- 
vision a  material-man  may  proceed  with  the  work  in  accordance 
with  such  plan,  and  may,  on  the  completion  of  the  same,  perfect 
a  lien  for  the  woric  and  for  the  materials  furnished.  Although 
his  contract  was  merely  for  the  supply  of  material,  he  may  by 
force  of  the  statute  proceed  with  the  work  and  complete  the 
building,  and  furnish  the  materials  for  such  completion.  In  such 
•case  the  lien  has  priority  of  a  levy  of  a  judgment  upon  the  prop- 
erty by  a  creditor  of  a  devisee  of  the  decedent,  though  the  levy 
be  made  before  the  work  is  done.^ 

Under  a  provision  that  in  case  the  contractor  is  prevented  from 
completing  his  contract  by  failare  of  the  owner  to  perform  his 
part  of  the  contract,  he  shall  have  a  "  reasonable  compensation 
for  as  much  as  he  has  performed  in  proportion  to  the  price  stip- 
ulated for  the  whole,"  the  value  of  the  work  performed  may 
be  determined  by  deducting  from  the  contract  price  the  necessary 
cost  of  completing  the  work.^ 

1516.  A  sub-contractor  weaves  his  lien  by  abandoning  his 
contract  with  his  employer,  and  acoepting  the  personal  re- 
sponsibility of  the  owner  of  the  premises,  and  making  a  new 
contract  with  him.  He  may  acquire  a  lien  under  the  new  con- 
tract for  labor  and  materials  afterwards  furnished,  but  he  loses 
his  lien  for  labor  and  materials  previously  furnished.^ 

^  McCue  V,  Wbitwell,  156  Mass.  205,  *  Jewell  o.  Pezon  (Mich.),  53  N.  W.  Rep. 

30  N.  E.  Kep.  1134.  951.    "This  is  certainly  as  fayonble  a 

2  Minnesota:  Stats.  1878,  eh.  90, §  9.  coostrnctioa  of  the  statute  aboire  qnoted 

Kehraska:  Comp.  Stats.  1885,  ch.  54,  as  the  complainant  can  sacoessf ally  eon- 

§  5.  tend  for,  as  this  credits  the  oootractor 

Ohio:  1  R.  S.  1880,  §  3205.  with  all  the  profiU  which  he  would  htro 

'  Hoi  brook  i;.  Ives,  44  Ohio  St.  316,  9  made  npon  the   entire   contract."    Per 

17.  E.  Rep.  228.  Montgomery,  J. 

484  *  Whitney  v.  Joslin,  108  Mass.  103; 
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1617.  A  btdlding  oontraot  is  terminated  by  the  death  of 
the  oontraotor,  and  a  sub-contractor  or  material-man  can  have  no 
lien  thereafter  for  work  done  or  materials  famished  under  that 
contract,  but  only  by  virtue  of  some  new  contract  with  the  owner. 
To  obtain  a  lien  for  what  he  has  already  done  under  the  contract, 
he  must  file  his  claim  or  account  of  lien  within  the  limited  time 
after  the  contract  was  terminated  by  the  contractor's  death.^ 

1618.  Destruction  of  the  building  by  fire  does  not  deprive  a 
-workman  of  his  lien,  if  by  contract  the  risk  of  fire  is  to  be  with 
the  owner.  In  such  ca9e  the  workman  is  prevented  without  fault 
on  his  part  from  completing  his  contract.' 

III.  By  Taking  Security. 

1610.  Gtenercdly  it  may  be  said  that  a  lien  is  waived  by 
taking  collateral  security  for  the  debt  which  by  operation  of 
the  statute  might  be  secured  by  the  lien.^  This  is  upon  the 
ground  that  the  taking  of  other  full  security  is  inconsistent  with 
the  idea  of  there  being  a  mechanic's  lien  upon  the  land  for  the 
same  debt ;  or,  in  other  words,  the  taking  of  such  other  security 
shows  an  intention  to  waive  the  security  afforded  by  the  statu- 
tory lien.  It  is  immaterial  what  such  security  be,  if  only  it  be 
a  distinct  security.  It  may  be  a  mortgage  of  the  same  or  other 
property  ;^  or  a  pledge ;  ^  or  the  obligation  of  a  third  person  ;^  or 
a  chattel  mortgage ;  ^  a  guaranty  or  an  indorsed  note.^ 

Abbott  V.  Kasb,  35  Minn.  451,  29  N.  W.  Hortfa  Dakota  and  Sonth  Dakota :  Code 

Bq>.  65.  Civ.  Pro.  §  654. 

1  Gausb  v.  Huwmann,  22  Mo.  App.  115.  Georgia:  Code  1882,  §  1979. 

>  Sontag  9.  Brennan,  75  111.  279.  Kentnoky :  G.  S.  1883,  ch.  70,  §  5. 

*  Phelpa  V,  The  Camilla,  Taney,  400;  HevKezico:  Comp.  Laws  1884,  §  1538. 

The  St  Jago  de  Cnba,  9  Wheat.  409, 416 ;  *  Williaon  v.  Doaglaa,  66  Md.  99 ;  Tml- 

Grant  v.  Strong,  18  Wall.  623 ;  McMni^  linger  v.  Eofoed,  7  Oreg.  228, 33  Am.  Rep. 

ray  v.  Brown,  91  U.  S.  257  ,*  Willison  v,  708  ;  Barrows  v.  Baughman,  9  Mich.  213 ; 

Douglas,  66  Md.  99,  6  Atl.  Rep.  530;  Gardner  v.  Hall,  29  111.  277;  Weaver  v. 

Croskey  v.  Corey,  48  111.  442 ;  Little  t^.  Demnth,  40  N.  J.  L.  238 ;  Kendall  Manaf. 

Yredenbnrgh,  16  Bradw.  189;  Brady  v,  Co.  v.Randle,  78  Wis.  150,  47  N.  W.  Rep. 

Andeivon,  24  111.  110;  Kinzey  v.  Thomas,  364. 

28  111.  502;  Kankakee  Coal  Co.  v.  Crane  ^  Gorman  v.  Sagner,  22  Mo.  137. 

Mannf.  Co.  (111.)  27  N.  E.  Rep.  935 ;  Clark  *  Little  v.  Vredenborgb,  16  Bradw.  189 ; 

V.  Moore,  64  111.  273 ;  Mnir  v.  Cross,  10  B.  Kinzey  v,  Thomas,  28  111.  502 ;  Cowl  v. 

Mon.  S77.  Yarnnm,    37    IlL    181  ;    German    Lath. 

Cimtra,  Hall    v.  Pettigrove,  10  Hnn,  Church  v.  Heise,  44  Md.  453, 479 ;  Button 

609;  Hinchman  v.  Lybrand,  14  S.  &  R.  v.  N.  £.  Mut.  F.  Ins.  Co.  29  N.  H.  153. 

32;  Montandon  v.Deas,  14  Ala.  33;  Ford  ^  Kinzey  v.  Thomaa,  28  Ul.  502. 

V,  Wilson,  85  Ga.  109, 11  S.  E.  Rep.  559.  '  Kankakee  Coal  Co.  v.  Crane  Manuf. 

By  itatnte  in  several  States  the  taking  Co.  (HI.)  27  N.  E.  Rep.  935. 
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In  Iowa  it  is  provided  by  statufce  ^  that  no  person  shall  be  en- 
titled to  the  lien  who  before  completion  of  the  work  shall  take 
any  collateral  security,  though  the  taking  of  such  security  after 
the  completion  of  the  contract  does  not  affect  the  lien  unless  it  is 
expressly  taken  in  lieu  of  the  lien.  The  creditor  takes  collateral 
security  within  the  meaning  of  the  statute  who  takes  a  separate 
obligation,  or  takes  a  transfer  of  property  or  of  other  contracts  to 
guarantee  the  performance  of  the  contract.^  The  object  of  the 
statute  doubtless  is  to  prevent  any  one  from  obtaining  a  lien  who 
takes  security  for  the  amount  due  or  to  become  due  at  any  time 
before  he  completes  his  contract,  be  it  for  work  or  materiak^ 
The  taking  of  collateral  security,  after  the  completion  of  the 
work  or  the  furnishing  of  the  materials  for  which  a  lien  is  claimed, 
is  no  waiver  of  the  lien  although  the  building  still  remains  in- 
complete.® 

1520.  Intention  to  waive  the  lien.  —  There  are  authorities, 
however,  which  hold  that  the  taking  of  security  does  not  of  itself 
show  an  intention  to  waive  a  mechanic*s  lien ;  that  the  question 
of  waiver  as  between  the  parties  is  largely  one  of  intention ;  ^  and 
that  there  is  no  waiver  unless  the  security  is  inconsistent  with 
the  lien.^ 

In  accordance  also  with  this  view,  the  taking  of  security  in  the 
form  of  promissory  notes  of  third  persons  has  been  held  not  to 
discharge  the  lien  unless  the  notes  are  expressly  received  in  pay- 
ment ;  and  the  burden  is  upon  the  debtor  to  show  by  direct  and 
positive  proof  that  the  creditor  agreed  so  to  receive  them.  The 
receipting  of  the  original  account  as  paid  in  full  by  such  a  note 
raises  no  presumption  that  the  original  debt  has  been  paid.*^ 

A  sub-contractor  does  not  lose  his  right  of  lien  by  taking  the 

1  Laws  1876,  ch.  100,  §  2  ;  1  R.  Code  Perkins  v.  Coleman,  51  Miss.  298;  Marj- 

1880,  §  2129.  land  Brick  Co.  v.  SpUman  (Md.),  25  Ail. 

^  Mervin  v.  Sherman,  9  Iowa,  331.  Rep.  297  ;  Willison  v,  Douglas,  66  Mi 

>  Biasell  V,  Lewis,  56  Iowa,  231,  239,  9  99,  6  Atl.  Rep.  530;  Pinning  v.  Skipper, 

N.  W.  Rep.  177,  per  Seevers,  J.  71  Md.  347,  18  Atl.  Rep.  659;  Ford  »■ 

«  Bissell  V.  Lewis,  56  Iowa,  231,  9  N.  Wilson,  85  Ga.  109, 11  S.  £.  Rep.  559; 

W.  Rep.  177.  Hinchman  v.  Lybrand,  14  Serg.  &  R.  S3; 

B  Howe  V.  Kindred,  42  Minn.  433, 44  N.  Montandon  v,  Deas,  14  Ala.  32 ;  Hoagland 

W.  Rep.  311 ;  McCall  v.  Eastwick,  2  Miles,  v,  Lusk  (Neb.),  50  N.  W.  Rep.  162;  M^ 

45;  Parberry  v.  Johnson,  51  Miss.  291;  Keen  v.  Haaeltine,  46  Minn.  426, 49  N.  W. 

Grant  v.  Strong,  18  Wall.  623;  Baahor  v.  Rep.  195. 

Nordyke  Co.  25  Kans.  222.  f  AUis  v.  Meadow  Spring  Distilling  Co. 

*  Peck  V.  Bridwell,  10  Mo.  App.  524 ;  67  Wis.  16,  29  N.  W.  Rep.  543. 
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personal  agreement  of  the  owner  to  pay  his  claim.^  Moreover, 
the  mechanic  does  not  waive  his  lien  by  accepting  the  promise  of 
a  subsequent  purchaser,  made  in  consideration  of  the  mechanic's 
forbearance  to  sue,  to  pay  for  work  and  materials.^ 

The  situation  of  a  mortgagee  who  took  his  mortgage  subject  to 
a  lien,  or  subject  to  a  right  to  perfect  a  claim  which  had  already 
attached  to  the  property,  is  not  changed  by  the  lienor's  taking 
security,  and  he  should  not  be  allowed  to  claim  a  waiver  for  that 
reason  when  no  waiver  was  intended.^ 

1521.  By  taking  security  under  the  same  oontraot  upon 
the  same  property,  it  is  declared  in  several  cases,  a  mechanic 
does  not  waive  his  right  to  a  mechanic's  lien,  unless  it  appear 
affirmatively  that  it  was  his  intention  to  look  to  such  security 
and  not  to  his  lien.^  Thus  the  acceptance  of  a  mortgage  for  the 
same  debt  upon  the  same  property  covered  by  a  mechanic's  lien 
is  not  regarded  as  the  taking  of  collateral  security,  and  does  not 
divest  a  mechanic's  lien,  unless  the  lien-holder  evinces  the  inten- 
tion to  rely  upon  the  new  security  rather  than  upon  the  lien.^ 

1622.  But  to  bring  a  case  within  this  rule  it  must  appear 
that  the  lien  and  the  collateral  security  cover  the  same  prop- 
erty. Certain  iron  merchants  sold  to  a  railroad  company  ma- 
terial for  use  in  the  construction  of  its  road,  and  at  the  same 
time  took  notes  of  the  company  secured  by  its  bonds  and  a  mort- 
gage on  ^^all  the  franchises,  fuel,  rolling-stock,  cars,  engines, 
machinery,  and  appurtenances  appertaining  or  belonging  to  "  a 
single  division  of  its  line  of  road,  which  together  embraced  four 
divisions,  as  well  as  coal  stations,  land  stations,  engine-houses, 
and  other  buildings.  Subsequently  the  merchants  claimed  a  lien 
under  the  statute  of  Iowa  which  gives  a  lien  upon  ^'  the  build- 
ing, erection,  or  other  improvement,  including  any  work  of  inter- 
nal improvement."  The  lien  was  claimed  upon  the  entire  line  of 
road,  including  the  four  divisions.     It  was  held  that  inasmuch  as 

1  Embree  v.  Fowler,  3  Mo.  A  pp.  598.  relj  apon  the  record,  and  should  be  pro- 

>  Merria  v,  Sherman,  9  Iowa,  331.  tected  against  secret  liens.'*    Per  Collins, 

*  Howe  V.  Kindred,  42  Minn.  433,44  N.  J. ;  Tmllinger  r.  Kofoed,  7  Oreg.  228. 

W.  Rep.  311.    "  The  reason  nsnally  given  ^  Hale  v,  Burlington,  Cedar  Kapids  & 

in  the  adjudicated  cases  for  holding  that  a  N.  Rj.  Co.  13  Fed.  Rep.  203,  2  McCrarj, 

mechanic  or  material-man  has  lost  his  lien  553 ;  Brennan  v.  Swasej,  16  Cal.  140,  76 

by  taking  security,  either  upon  the  prop-  Am.  Dec.  507. 

ertj  to  which  the  lien  attaches  or  upon  ^  Gilcrest  v.  Gottschalk,  39  Iowa,  311 ; 

other  property,  is  that  subsequent  lien-  Roberts  r.  Wilcoxson,  36  Ark.  355. 

holders  and  purchasers  hare  a  right  to 
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a  large  proportion  of  the  property  covered  by  the  mortgage  woald 
not  be  subject  to  a  mechanic's  lien  for  iron  and  other  materiale 
used  in  the  construction  of  the  track,  and  inasmuch  as  the  mort- 
gage covered  only  one  of  the  four  divisions  upon  which  the  lien 
was  claimed,  the  security  was  not  upon  the  identical  property 
upon  which  the  lien  was  sought  to  be  enforced.^ 

1623.  An  express  stipulation  that  the  taking  of  collateral 
security  shall  not  operate  as  a  waiver  of  the  lien  is  efBdctual. 
But  even  if  such  a  stipulation  be  in  writing,  parol  evidence  is  ad- 
missible to  show  that,  at  the  time  the  assignment  was  executed, 
it  was  distinctly  understood  that  no  proceedings  should  be  had 
upon  the  lien  until  the  maturity  of  the  mortgage,  and  that  such 
agreement  was  the  consideration  of  the  assignment.^ 

1524.  An  agreement  to  receive  a  oonveyanoe  or  mortgage 
of  real  estate  as  part  payment  is  a  waiver  of  the  lien  only  so 
far  as  the  payment  goes.  It  is  not  a  waiver  of  lien  as  to  the  res- 
idue not  paid,  any  more  than  the  acceptance  of  money  as  part 
payment  would  be.^  An  agreement  to  take  a  mortgage  upon  the 
same  property  in  part  payment  for  the  materials  furnished  for  a 
house  is  a  waiver  of  a  right  of  lien  for  such  part,  if  the  mortgage 
is  duly  tendered ;  ^  but  it  is  no  waiver  of  a  lien  for  the  balanoe  d 
the  lien  claim.^  If  the  owner,  however,  upon  the  completion  of 
the  building  or  of  the  contract,  neglects  to  fulfil  his  part  of  the 
agreement  by  tendering  the  mortgage,  or  is  unable  to  execnte  a 
good  and  valid  mortgage  of  the  property,  the  lien  is  not  generally 
lost  by  the  mere  agreement  to  take  the  mortgage ;  ^  though  it  has 
been  said  that,  in  case  of  an  absolute  agreement  on  the  part  of 
the  mechanic  to  take  a  mortgage,  his  remedy,  upon  the  failure  of 
the  owner  to  execute  the  mortgage,  ia  either  by  a  suit  for  dam- 
ages, or  by  a  bill  for  specific  performance.^ 

An  agreement  by  one  entitled  to  a  mechanic's  lien  to  take  in 
payment  second  mortgages  upon  some  of  the  houses,  for  the  bnild- 

^  Hale  V.  Burlington,  Cedar  Rapida  &  «  Willison  v.  Douglas,  66  Md.  99,6  AtL 

N.  By.  Co.  13  Fed.  Rep.  203,  2  McCrarjr,  Rep.  530. 

558.  6  McLaughlin  v.  Reinhart,  54  Md.  71 ; 

^  Barclay  v.  Wainwright,  86  Pa.  St.  Barrows   v.  Banghman,    9    Mich.  213 ; 

191  ;  Miller  v.  Henderson,  10  S.  &  R.  Hiochman  t;.  Ljrbrand,  14  S.  &  R.  32. 

290;  Price  v,  Marple  (Pa.),  23  Atl.  Rep.  •'McMurray  ».  Brown,  91  U.  S.  257; 

1008.  Gardner  V.  Hall,  29  m.  277.    See  §^585. 

s  Bayafd  v.  McGraw,  1  Bradw.  134.  ?  Weaver  v,  Demnth,  40  N.  J.  L.  238. 
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ing  of  which  a  lien  accrues,  is  a  waiver  of  the  lien.^  Where  the 
parties  by  their  contract  provide  for  a  different  security  upon  the 
same  land,  the  security  designed  by  the  statute  is  waived.^ 

The  lien  is  waived  by  taking  security  in  the  form  of  a  condi- 
tional sale,  although  the  instrument  be  not  recorded  so  as  to  be 
valid  as  to  creditors  or  purchasers.' 

1526.  Whether  an  agreement  for  payment  by  a  oonvey- 
ance  or  mortsaffe  amounts  to  a  waiver  of  a  lien  depends  upon 
the  terms  of  the  agreement,  as  well  as  upon  the  subsequent  breach 
of  it.  A  lien  is  waived  by  an  agreement  to  take  a  conveyance  of 
a  house  in  payment  for  the  work,  in  pursuance  of  which  a  deed 
is  executed  and  placed  in  escrow,  to  be  delivered  when  the  work 
should  be  done ;  and  no  lien  attaches  even  if  the  contractor,  by 
another  agreement,  surrenders  that  security,  and  takes  the  owner^s 
promissory  note  for  the  work  done.* 

But  if  the  agreement  for  security  be  not  fulfilled,  the  promise 
itself  does  not  impair  the  right  to  a  lien.  Thus,  where  a  con- 
tractor agreed  to  furnish  building  material  and  build  a  house  in 
consideration  of  a  certain  sum  to  be  paid  by  the  owner,  a  large 
part  of  which  should  be  paid  by  the  conveyance  to  the  contractor 
of  a  certain  lot  of  land,  and  the  owner,  after  the  contractor  had 
completed  his  part  of  the  contract,  refused  to  convey  the  lot,  or 
to  pay  the  stipulated  price,  it  was  held  that  the  contractor  was 
entitled  to  his  statutory  lien.^ 

1626.  A  confusion  of  aocounts  in  a  note  operates  as  a 
waiver  of  a  lien.  Thus,  if  a  note  be  accepted  which  includes 
not  only  a  debt  for  which  the  creditor  had  a  mechanic's  lien,  but 

^  Weayer  v.  Demoth,  40  N.  J.  L.  S38.  attachment  or   conTeyance,  has   become 

'  Barrows  v.  Baaghman,  9  Mich.  213.  Tested  in  the  premises.  .  .  .  Liens  of  this 

*  Taylor  v.  Burlington,  C.  R.  &  M.  By.  kind,  except  where  the  statute  otherwise 
Co.  4  Dill.  570.  provides,  arise  by  operation  of  law,  inde- 

*  Grant  v.  Strong,  18  WalL  628.  pendent  of  the  express  terms  of  the  con- 

*  McMorray  v.  Brown,  91  U.  8.  257.  tract,  in  case  the  stipulated  labor  is  per- 
Per  Clifford,  J. :  "  Contracts  of  a  special  formed,  or  the  promised  materials  are 
character,  soch  as  to  give  a  mortgage  to  furnished ;  the  principle  being  that  the 
the  laborer  or  mechanic,  if  duly  executed  parties  are  supposed  to  contract  on  the 
under  circnmstanoes  showing  that  the  basis  that,  if  the  stipulated  labor  is  per- 
cUum  to  a  lien  was  not  intended  by  the  formed  or  the  promised  materials  are  fur- 
parties,  may  defeat  such  a  claim ;  but  a  nished,  the  laborer  or  material-man  is  en- 
mere  promise  to  give  such  a  security,  if  titled  to  the  lien  which  the  law  affords, 
enbseqneutly  broken,  will  not  impair  such  provided  he  gives  the  required  notice 
a  right  if  the  requisite  notice  is  given  within  the  stipulated  time."  See,  also, 
before  any  right  of  a  third  party,  as  by  Barrows  v.  Banghman,  9  Mich.  213. 
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also  other  accounts  not  connected  with  the  lien  debt,  the  confa- 
sion  of  the  accounts  works  a  waiver  of  the  lien.  The  claimant 
is  bound  to  preserve  the  nnity  of  his  claim  against  the  particular 
property  against  which  he  seeks  to  enforce  a  lien.  If  he  confuses 
this  claim  with  other  claims  so  as  to  necessitate  a  process  of  sep- 
aration by  the  courts,  it  will  be  held  that  he  has  waived  his  lien. 
When  the  identity  of  the  claim  is  lost,  the  specific  remedy  by 
lien  is  lost.^ 

1527.  Where  a  promiBsory  note  has  been  given  to  a  sub- 
contractor by  a  third  person  as  collateral  security  for  the  pay- 
ment of  a  portion  of  the  work  npon  a  house,  in  order  to  inda(» 
him  to  go  on  with  the  work,  the  sub-contractor  may  enforce  the 
note  simultaneously  with  proceedings  to  enforce  a  mechanic's 
lien  filed  by  him  against  the  premises,  and  separate  judgments 
may  be  recovered  in  each,  though  there  can  be  but  one  satis- 
faction.^ 

1628.  The  contraot  of  two  persons  for  the  erection  of  a 
building  on  the  land  of  one  of  them  is  not  deemed  collateral 
security  taken  on  such  contract,  as  where  a  husband,  acting  as 
agent  for  his  wife  in  contracting  for  materials  for  building  upon 
her  land,  also  binds  himself  to  pay  for  the  same.^ 

Where  a  firm  orders  lumber  for  use  upon  land  belonging  to 
one  member  of  the  firm,  and  afterwards  gives  the  firm  note  for 
the  price  of  it,  the  lien  is  not  discharged.  But  if  an  individaal 
member  of  the  firm  orders  the  lumber  for  use  on  his  own  land, 
and  the  firm  gives  their  note  for  the  price,  this  is  a  separate  and 
distinct  security  which  would  discharge  the  lien.^ 

1629.  An  agreement  to  pay  for  work  out  of  money  to  be 
received  from  a  particular  source  is  not  collateral  security,  but 
only  a  designation  of  the  source  whence  payment  is  to  be  ex- 
pected, unless  there  is  an  assignment  of  the  money .^ 

1630.  But  a  deposit  of  a  sum  of  money  to  seoure  the  per- 

^  Schalenburg  v,  Bobison,  5  Mo.  App.  said  collateral  security  was  taken  on  sneh 

561.  contract,  and  the  mechanic  thereby  de- 

2  Gambling  v,  Haight,  59  N.  Y.  354.  prived  of  his  lien."    Per  Seevew,  J.  See, 

*  Biflsell  V.  Lewis,  56  Iowa,  231,  236,  also,  Jodd  v.  Dnncan,  9  Mo.  App.  417. 

9   N.  W.  Kep.   177.     "The  transaction  «  Croskey  v.  Corej,  48  HL  442. 

amoanted  to  this:  Two  persons  contract  ^  Meyer  v.  Delaware  B.  IL  CoDst^l^ 

for  the  erection  of  a  building  on  the  land  tion  Co.  100  U.  S.  457 ;  Delaware  R.  B. 

of  one  of  them ;  and  because  only  one  Construction  Co.  v.  Davenport  &  St.  P* 

owns  an  interest  in  the  land,  it  cannot  be  B.  B.  Co.  46  lowa^  406, 412. 
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formance  of  a  oontraot  with  a  material-man,  and  oat  of  which 
the  latter  is  to  be  paid  on  default,  is  such  collateral  security  as 
will  deprive  him  of  his  right  to  a  lien.^ 

1631.  The  taking  of  a  fire  insurazxoe  policy  upon  property 
upon  "whioh  a  lien  is  claimed  does  not  operate  as  a  release  or 
"waiver  of  the  lien,  in  the  absence  of  evidence  that  it  was  received 
with  such  intention.  The  policy  is  not  really  security.  It  does 
not  become  a  security  unless  the  property  be  destroyed  by  fire. 
The  policy  is  taken  to  secure  the  claim  in  the  event  the  lien 
shonld  become  unavailing  by  the  destruction  of  the  property  by 
fire.  It  is  not  intended  to  operate  as  a  release  of  the  lien,  and 
does  not  so  operate.^ 

IV.  By  taking  the  Debtor' b  PromisBory  NoteB. 

1632.  But  the  taking  of  the  debtor's  own  note  or  other 
evidence  of  indebtedness,  which  does  not  extend  the  credit 
beyond  the  time  within  which  a  lien  may  be  asserted,  does 
not  amount  to  a  waiver  of  the  right  of  lien,  in  the  absence  of  an 
express  agreement  to  that  effect.^    If  such  note  is  negotiated  by 

^  ShicUe,&c.  Iron  Co.  v.  Council  Bluffs  Xarylaad:   Sodini  v.  Winter,  32  Md. 

Water  Works  Co.  33  Fed.  Bep.  13 ;  Bar.  130,  133 ;  Blake  v.  Pitcher,  46  Md.  453 ; 

risoD,    &c.    Iron  Co.   p.   Council    Bluffs  Pinning  v.  Skipper,  71  Md.  347, 18  AtL 

Water  Works  Co.  25  Fed.  Rep.  170.  Bep.  659. 

>  Clark  V.  Moore,  64  111.  273.  Minnesota :  Mil  wain  v,  Sanford,  3  Minn. 

*  Carter  v.  The  Bjzantinm,  1  Cliff.  1 ;  147 ;  McKeen  v.  Haseltine,  46  Minn.  426, 

Sutton  V.  The  Albatross,  2  Wall.  Jr.  327  ;  49  N.  W.  Bep!  195. 

Van  Stone  v.  Stillwell  Mannf.  Co.  142  U.  Xississippi:  Ehlers  v.  Elder,  51  Miss. 

S.  128, 12  Sup.  Ct.  Bep.  181.  495. 

Alabama;  Lane  v.  Jones,  79  Ala.  156.  Xissoori:  McMurray  t*.  Taylor,  30  Mo. 

IMttriet  of  Colnmbia :  Smith  p.  Johnson,  263,  77  Am.  Dec.  611 ;  Steamboat  Char- 

2  MacAr.  481.  lotte  v.  Hammond,  9  Mo.  58 ;  Morrison  v. 

minoii :  Van  Court  v.  Bushnell,  21  111.  Steamboat  Laura,  40  Mo.  260,  261 ;  Jones 

624 ;  Paddock  v.  Stout,  121  111.  571, 13  K.  v.  Hunt,  67  Mo.  568 ;  Van  Stone  v,  Still- 

£.  Bep.  182;  Meeks  v.  Sims,  84  111.  422 ;  well  Manuf.  Co.  142  U.  S.  128,  12  Sup. 

Brady  r.  Anderson,  24  HI.  1 10, 113  ;  Chis-  Ct.  Bep.  181. 

holm  V,  Bandolph,  21  UL  App.  312 ;  Bay-  Hebraska :  Hoagland  v.  Lusk  (Neb.),  50 

ard  V.  McGraw,  1  Bradw.  134.  K.  W.  Bep.  162. 

Iowa :  Bonsall  v.  Taylor,  5  Iowa,  546 ;  Hevada :  Skryme  v.  Occidental  M.  & 

Scott  V.  Ward,  4  Greene,  112;  Logan  o.  M.  Co.  8  Nev.  219. 

Attix,  7  Iowa,  77  ;  Gilcrest  v.  Gottschalk,  Kew  Jersey :  Edwards  <;.  Derrickson,  28 

39  Iowa,  311,  313.  N.  J.  L.  39. 

Kentucky :  Graham  p.  Holt,  4  B.  Mon.  Hew  York :  Miller  v.  Moore,  1  E.  D. 

61 ;  LaTiolette  v.  Bedding,  4  B.  Mon.  81 ;  Smith,  739 ;  Althause  p.  Warren,  2  E.  D. 

Finch  o.  Bedding,  4  B.  Mon.  87 ;  Gere  v.  Smith,  657 ;   Teaz  v.  Chrystie,  2  £.  D. 

Cashing,  5  Bush.  304.  Smith,  621. 
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the  contractor,  the  lien  is  lost,^  nnless  he  regains  possession  of  it 
in  time  to  enforce  the  lien.^  The  claimant  must  prodace  the 
note  at  the  trial,  or  satisfactorily  account  for  its  absence,  or  else 
the  lien  cannot  be  enforced.'  An  extension  or  renewal  of  the 
note,  not  extending  the  time  of  payment  beyond  the  time  when  s 
lien  may  be  enforced,  does  not  destroy  the  lien.^ 

1633.  In  most  of  the  States  the  taking  of  a  promissory 
note  is  not  prima  fkoie  payment,  and  a  lien  is  not  affected  by 
the  taking  of  a  note  for  the  lien  debt,  unless  it  be  shown  that 
the  note  was  taken  in  payment.  The  note  is  regarded  merely 
as  evidence  of  the  debt.^  In  cases  of  liens  upon  personal  prop- 
erty where  possession  is  essential  to  retaining  a  lien,  the  giving 
of  time  by  taking  a  note  is  often  inconsistent  with  the  retention 
of  possession,  and  therefore  is  a  waiver  of  the  lien.  But  this 
reason  does  not  apply  in  case  of  mechanics'  liens.     It  is  only 

PennsylTSBia :  Johns  v.  BoltoD,  12  Pa.  In  Hew  Hampibin,  G.  L.  1878,  ch.  139, 

St.  839 ;  Odd  Fellows'  Hall  v.  Masser,  24  §  20,  it  is  proTided  that  no  lien  shsll  be 

Pa.  St.  507,  64  Am.  Dec.  675 ;  Fisher  v,  defeated  by  taking  a  note,  unless  it  wsi 

Rnsh,  71  Pa.  St.  40,  8  Pbila.  44 ;  Herron  taken  in  discharge  of  the  amonnt  doe  snd 

V.  Graham,  8  W.  N.  C.  176;  Jones  v.  of  the  lien. 

Shawhan,  4  W.  &  8. 257 ;  Kinsley  v.  Bu-  ^  ScoU  r.  Ward,  4  G.  Greene,  112. 

chanan,  5  Watts,  118.  *  Carter  v.  The  Bjsantiam,  1  Cliff.  1 ; 

Texas :  Jones  v.  White,  72  Tex.  816. 12  Teas  v.  Chrystie,  2  Abb.  Pr.  109 ;  Gemisa 

S.  W.  Rep.  179;  GiUespie  v.  Remington,  Bank  v.  Schloth,  59  Iowa,  316,  13  N.  W. 

66  Tex.  1 08.  Rep.  814 ;  Palmer  v.  Uncas  M.  Co.  70  CsL 

Utah!.:  Doane  p.  Clinton,  2  Utah,  417.  614;  Morrison  v.  Steamboat  Lama,  40  Mo. 

Wifloonsin :  So  provided  by  statute.    R.  260 ;  Skyrme  v.  Occidental  M.  &  M.  Ca  8 

S.  1878,  S  8817;  Schmidt  p.  Gilson,  14  Ner.  219;  Cox  v.  Colles,  17  Brsdv.503; 

Wis.  514 ;  White  v.  Dnmpke,  45  Wis.  454 ;  Brady  v.  Anderson,  24  LI.  110 ;  aement 

Pond  Machine  Tool  Co.  v.  Robinson,  38  v.  Newton,  78  Bl.  427;  Bayard  v.  M^ 

Minn.  272,  87  N.  W.  Rep.  99.  Graw,  1  Bradw.  184. 

In  Delaware,  Laws  1879,  p.  209,  and  *  Kankakee  Coal  Co.  v.  Crane  Bros. 

Xarylaad,  R.  Code  1878,  p.  695,  §  8,  no  Mannf.  Co.  128  111.  627,  21  N.  KRep. 

person  haying  snch  lien  shall  be  consid-  500;  Clement  p.  Newton,  78 111.427  ;Mor- 

ered  as  waiving  the  same  by  granting  a  ton  v.  Austin,  12  Cush.  389;  Graham  t. 

credit,  or  receiving  notes  or  other  securi-  Holt,  4  B.  Mon.  61 ;  Sweet  v,  James,  2  B. 

ties,  nnless  the  same  be  received  as  pay-  L  270. 

ment,  or  the  lien  be  expressly  waived,  but  *  Chisholm  v.  Williams,   128  BL  ll^i 

the  sole  effect  thereof  shall  be  to  prevent  21  N.  E.  Rep.  215  ;   Paddock  v.  Stout, 

the  institution  of  any  proceedings  to  en-  121  Bl.  572,  18  N.  £.  Rep.  182. 

force  said  lien  until  the  expiration  of  the  •  Hopkins  v.  Forrester,  39  Conn.  351; 

time  agreed  upon.  Pope  v.  Graham,  44  Tex.  196 ;  Bnwks  r. 

In  Kansas,  Comp.  Laws  1885,  ch.  80,  Mastin,  69  Mo.  58;  Hoebling  r.  Loos,  45 

§  630,  and  Nebraska,  Laws  1885,  ch.  62,  Mo.  150;  Van  Stone  v.  StillweH  Msnnf. 

§  3,  the  note  may  be  recorded  with  an  affi-  Co.  142  U.  8.  128, 12  Sup.  Ct.  Rep.  181. 
davit,  as  evidence  of  the  lien. 
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when  credit  is  extended  beyond  the  time  allowed  for  filing  the 
lien  that  the  giving  of  time  by  note  makes  the  extension  inconsis- 
tent with  a  claim  of  lien. 

1534.  In  a  few  States  the  taking  of  negotiable  promissory 
notes  is  prima  facie  pajmient,  and  in  such  States  the  taking  of 
snch  notes  for  a  lien  claim  is  a  waiver  of  the  lien,  unless  it  is 
agreed  or  shown  that  they  were  not  taken  in  payment.^  Whether 
a  promissory  note  received  on  account  of  a  claim  for  which  it  is 
sought  to  enforce  a  mechanic's  lien  is  in  itself  payment,  is  a  ques- 
tion of  fact.^  If  it  be  shown  that  a  note  by  a  contractor  was 
taken  on  account,  but  not  as  payment,  his  negotiation  of  the  note  • 
does  not  destroy  his  lien  where,  before  filing  his  claim,  he  had 
redeemed  the  note,  and  afterwards  surrendered  it  in  court.' 

A  contractor  made  an  agreement  with  his  employer  to  accept 
his  three  promissory  notes  in  payment  for  building  a  house,  under 
the  supposition  that  he  owned  the  land  upon  which  the  build- 
ing was  to  be  erected.  Before  the  contract  was  completed  the 
contractor  ascertained  that  the  land  belonged  to  another,  who 
induced  the  contractor,  by  fraudulent  statements  as  to  the  em- 
ployer's financial  ability,  to  complete  the  contract.  The  owner 
had  agreed  to  convey  the  land  to  the  employer,  and  knew  the 
terms  of  his  contract  for  the  building  of  the  house.  All  the  notes 
were  tendered  to  the  contractor,  and  two  of  them  were  accepted 
by  him.  It  was  held  that  he  could  not  rescind  the  contract  and 
pursue  his  remedy  by  enforcing  a  lien  against  the  land  on  the 
ground  of  an  implied  contract  on  the  part  of  the  owner  coex- 
istent with  the  contract  with  the  employer.^ 

But  upon  the  rescinding  of  the  contract,  laborers  employed  by 
the  contractor  may  have  a  lien  for  their  own  labor,  if  proceedings 
be  duly  taken.^ 

1636.  Notes  payable  after  time  for  filing  the  lien.  —  Taking 
a  note  or  acceptance  for  labor  done  or  materials  furnished  extends 
the  time  of  payment  of  the  claim  until  the  maturity  of  the  note  or 
acceptance  taken,  and  suspends  the  creditor's  remedy  until  the  ma- 

1  Schneider  v,  Kolthoff,  59  Ind.  568 ;  '  Davis  v.  Parsons  (Mass.),  32  N.  E. 

Hill  V.  Sloao,  59  Ind.  181 ;  Teal  v.  Span-  Rep.  1117. 

gler,  72  Ind.  380.    But    see  Stinton  t;.  *  Ellen  wood  v.  Burgess,  144  Mass.  534, 

Steamboat  Roberts,  46  Ind.  476.  11  N.  £.  Rep.  755.     And  see  Clark  v, 

>  Casej  V.  Weaver,  141  Mass.  280,  6  Kingslej,  8  Allen,  543. 

N.  E.  Rep.  372 ;  Quimby  v,  Dorgin,  148  ^  Clark  v.  Kingslej,  8  Allen,  543. 
Mast.  104,  19  N.  £.  Rep.  14. 
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turity  of  the  note  or  bill.  He  cannot,  until  such  maturity  of  the 
note  or  bill,  file  his  petition  for  a  mechanic's  lien.^  If  the  paper 
matures  before  the  expiration  of  the  time  within  which  the  me- 
chanic must  file  his  notice  of  lien  and  commence  suit  for  its  enforce- 
ment, there  is  no  waiver  of  the  lien.^  If,  on  the  other  hand,  the 
note  is  payable  after  the  time  when  the  right  to  file  a  claim  of  lien 
or  a  petition  to  enforce  the  lien  would  expire,  this  is  ground  for 
the  inference  that  the  parties  intended  to  substitute  the  note  for 
the  lien  claim,  and  is  regarded  as  a  waiver  of  the  lien.'  The  en- 
forcement of  a  lien  is  wholly  inconsistent  with  the  acts  of  the  par- 
ties in  giving  and  receiving  the  notes ;  for  to  retain  the  lien  the 
creditor  is  required  to  file  his  claim  or  certificate  within  a  limited 
period  after  the  completion  of  the  work,  and  to  commence  suit 
within  a  certain  other  limited  period ;  and  if  the  creditor,  notwith- 
standing he  had  taken  notes  for  the  dematid,  should  file  his  chim 
and  bring  suit  to  enforce  the  lien  before  the  maturity  of  the  notes, 
and  were  allowed  to  prevail  in  such  suit,  the  owner  might  be 
obliged  to  pay  the  lien  debt  again  if  the  notes  were  outstanding  in 
the  hands  of  third  persons.^  At  any  rate,  the  extension  of  credit 
prevents  an  enforcement  of  the  debt  till  the  maturity  of  the  notes 
taken.  The  necessary  conclusion  is,  that  the  creditor  elected  to 
take  the  notes  in  payment  rather  than  to  retain  his  claim  and 
right  of  lien.  It  therefore  does  not  aid  the  petitioner  that  he  has 
never  negotiated  the  notes,  or  that  he  has,  after  negotiating  them, 
taken  them  up,  and  offers  to  sun*ender  them  in  court  before  taking 
judgment.^ 

1536.  An  agreement  to  give  credit  by  taking  the  owner's 
promissory  note,  or  independent  security  of  a  third  person,  fall- 
ing due  at  a  day  beyond  the  period  within  which  the  lieu  must  be 
asserted,  is  a  waiver  of  the  lien,  if  the  owner  has  given,  or  stands 
ready  to  give,  such  note  or  security.^    But  if  the  owner  has  refused 

1  Green  t;.  Fox,  7  AUen,  85 ;  Cox  v.  *  Green  v.  Fox,  7  Allen,  85,  per  Bige- 
Keiser,  15  Bradw.  432;  Ehlera  v.  Elder,    low,  C.  J. 

51  Miss.  495 ;  Graham  v.  Holt,  4  B.  Men.  ^  Green  v.  Fox,  7  Allen,  85. 

61,  64.  *  Qainby  v.  Wilmington,  5  Hoii8tS6; 

2  Bodlej  V,  Denmead,  1  W.  Va.  249;  Crooks  v.  Finney,  39  Ohio  SL  57;  Miller 
Miller  v.  Moore,  1  £.  D.  Smith,  739 ;  Ash-  v.  Moore,  1  £.  D.  Smith,  739;  Althaose 
down  V.  Woods,  31  Mo.  465.  v,  Warren,  2  £.  D.  Smith,  637;  Lots  «. 

>  Green  v.  Fox,  7  Allen,  85  ;  Feyroax  Ely,  3  E.  D.  Smith,  621,  631 ;  Dey  v.  An- 

p.  Howard,  7  Pet  324;  The  Highlander,  derson,  39  N.  J.  L.  199.    Perhaps  days  of 

4  Blatcb.  55 ;  Blakeley  v.  Moshler  (Mich.),  grace  wonld  not  be  counted  where  these 

54  N.  W.  Kep.  54.  wonld  extend  the  time  of  payment  be- 
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to  comply  with  the  agreement  by  giving  such  note  or  security, 
there  is  no  waiver.  If  the  owner  refuses  to  comply  with  the  agree- 
ment, the  builder  or  material-man  ought  not  to  be  bound  by  it, 
but  should  be  remitted  to  his  rights  independently  of  the  con- 
tract.^ On  the  failure  of  the  owner  to  deliver  the  note  or  security 
according  to  the  contract,  the  contractor  is  entitled  to  immediate 
payment  and  to  the  statutory  lien  to  secure  it,  because  the  credit 
is  conditional  upon  the  giving  of  the  note  or  security.  If  the 
agreement  be  that  the  owner  shall  secure  the  payment  of  the  final 
instalment  under  a  contract  for  labor,  and  payment  is  thus  to  be 
postponed  beyond  the  time  within  which  the  lien  must  be  asserted, 
bat  the  mortgage  is  not  given  in  accordance  with  the  agreement, 
the  lien  remains,  if  it  be  perfected  and  asserted  within  the  proper 
time.^ 

But  if  the  failure  to  give  the  note  according  to  the  contract 
be  shown  to  have  arisen  through  the  default  of  the  contractor  to 
complete  the  work  contracted  for,  he  can  have  no  lien.^ 

1637.  If  notes  are  expressly  received  in  payment,  the  lien 
is  disoharffed.^  Whether  a  receipt  given  upon  taking  a  note  as 
being  in  payment  of  the  account,  or  as  in  full  for  the  account, 
has  the  effect  of  discharging  the  lien,  seems  to  have  been  doubted 
in  some  cases.^  The  receipt  would  not  have  that  effect  if  it  were 
shown  that  the  parties  did  not  understand  that  it  would  discharge 
the  lien.  The  receipt  may  be  explained  by  showing  negatively 
that  there  was  no  agreement  or  intention  to  discharge  the  lien, 
and  by  showing  affirmatively  that  the  transaction  was  entered 
into  for  a  different  purpose.^ 

A  lien  once  unconditionally  waived  cannot  afterwards  be  re- 
vived as  against  intervening  purchasers.^ 

jODd  the  time  limited.    Stont  v.  Sower,        «  McCoy  v.  Quick,  SO  Wis.  521 ;  Crooks 

22  nt  App.  65.  V.  Finney,  39  Ohio  St.  57. 

1  Van  Stone  v,  StUlwell  Manof.  Co.  142        *  Rose  v.  Persse,  &c.  Paper  Works,  29 

U.  S.  128,12  Sap.  Ct.  Rep.  181;  Chicago  &  Conn.  256;  Chapin  v,  Persse,  &c.  Paper 

Alton  R.  R.  Co.  v.  Union  RoUing  Mill  Works,  SO  Conn.  461,  79  Am.  Dec.  263. 
Co.  109  U.  S.  702,  721 ;  The  Highlander,        «  Satton  v.  The  Albatross,  2  Wall.  Jr. 

4  Blatch.  55 ;  Gardner  v.  Hall,  29  HI.  277 ;  327. 
Clark  V.  Moore,  64  111.  273,  279.  ?  Blakeley  v.  Moshier  (Mich.),  54  N. 

s  Gardner  v.  Hall,  29  111.  277.  W.  Rep.  54 ;  An  Sable  Boom  Co.  v,  San- 

*  Simon  v.  Blocks,  16  Bradir.  450.  boro,  36  Mich.  358. 

495 


§§  15S8,  1589.]      MECHANICS*  LIENS:  WAIYEB  AND  LOSS  OF. 

V.  By  Destruction  of  the  Building  or  Improvement. 

1538.  The  destruotion  of  a  building  before  the  filing  of 
notioe  or  olaixn  of  lien  cuts  off  the  lien,  where  the  lien  attaches 
only  from  the  time  of  filling  the  claim,  as  is  the  case  in  New  York. 
The  reason  given  for  this  rule  is  that  the  object  of  the  law  is  to 
encourage  improvements;  and  to  hold  that  the  lien  remains  on 
the  land  after  the  improvements  have  been  destroyed  or  removed 
would  discourage  the  improvement  of  the  land,  and  would  thus 
operate  to  defeat  the  principal  object  of  the  law.^ 

In  Pennsylvania  the  lien  against  the  land  is  regarded  as  merely 
incident  to  that  against  the  building ;  and  if  there  is  no  bailding 
to  which  a  lien  can  attach,  there  can  be  no  lien  on  the  land.'  It 
is  immaterial  whether  the  building  be  destroyed  by  storm  or  by 
fire.  A  lien  against  a  former  building  does  not  survive  upon  the 
land  and  attach  to  another  building  erected  on  the  same.' 

1639.  But  in  other  States  it  is  held  that  the  lien  remains 
upon  the  land  after  the  building  has  been  destroyed  or  remoTed> 
It  is  regarded  as  the  principal  object  of  the  law  to  provide  security 
for  a  class  of  persons  whose  claims  gradually  accumulate  from  day 
to  day,  and  who  cannot  conveniently  protect  themselves  in  any 
other  way.  It  is  immaterial  that  the  statement  or  claim  of  lien 
has  not  been  filed  prior  to  the  destruction  of  the  building,  if 
the  lien  has  attached  either  from  the  commencement  of  the  build- 
ing, or  from  the  time  the  labor  was  performed  or  the  materials 
furnished.^ 

The  destruction  by  fire  of  a  building  upon  which  there  are  liens 
for  labor  and  materials  does  not  affect  the  liens  upon  the  land. 
The  lienors  are  not  insurers  of  the  property  unless  they  expressly 
make  themselves  such.^  The  lien  attaches  to  the  brick,  iron,  and 
other  material  not  destroyed  by  the  fire,  and  to  money  received 
from  a  sale  of  the  remains  of  the  building,  and  of  fixtures,  such  as 
permanent  machinery .^ 

1  Schakraft  v.  Rock,  6  Daly,  1.  Gaty  v.  Casey,  15  SI.  189;  Sehmuti  o- 

3  WigtoD'8  App.  28  Pa.  St.  161 ;  Odd  Saandere,  46  111.  18. 

Fellows'  Hall  v.  Masser,  24  Fa.  St.  507,  *  Freeman  v,  Carson,  S7  Minn.  516,  8 

64  Am.  Dec.  675.  N.  W.  Rep.  764. 

>  Presbyterian  Charch  v,  Stettler,  26  «  Stuart  p.  Broome,  59  Tex.  466;  Fad- 
Pa.  St.  246  ;  Wigton'a  App.  28  Pa.St.  161.  dock  ».  Stout,  121  HI.  571,  13  N.  B.  Kep. 

*  Clark  V.  Parker,  58  Iowa,  509,  12  N.  182. 

W.  Rep.  553  ;  Sontag  v.  Brennan,  75  111.  '  Paddock  v.  Stout,  121  HI.  571;  Mc- 

279 ;  Steigleman  t;.  McBride,  17  111.  301 ;  Laughlin  v.  Green,  48  Miss.  175. 
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1640.  Under  statatee  whioh  srive  a  lien  priority,  as  to 
improvements,  over  a  prior  mortgage,  if  the  improyements  are 
destroyed  by  fire,  the  lien  of  the  mechanic  has  nothing  on  which 
to  attach  except  the  equity  of  redemption ;  and  if  this  be  sold  upon 
a  foreclosure  of  the  mortgage,  the  lien  is  cut  off  entirely.^ 

1641.  The  lien-holder  is  not,  however,  subrogated  to  the 
insorance  money  payable  under  a  policy  obtained  by  and  in  the 
name  of  the  owner  of  the  property.^  If  the  mortgagor  assigns 
the  insurance  policy  to  the  mortgagee,  though  the  assignment  be 
made  after  the  loss  has  occurred,  the  mortgagee  is  entitled  to  the 
insurance  to  the  exclusion  of  the  lien-holder.^ 

The  lien-holder  has,  however,  an  insurable  interest.^  It  is  not 
an  interest  in  real  estate,  but  a  right  to  a  remedy  against  it.^  It 
does  not  matter  that  the  property  is  covered  by  a  prior  mortgage, 
so  that  the  lien  only  attaches  to  an  equity  of  redemption.  The 
insurable  interest  in  such  case  is  not  limited  to  the  amount  such 
equity  of  redemption  would  bring  at  public  sale,  but  by  the  value 
of  the  property  and  the  amount  of  the  claim.^ 

VI.  By  Subsequent  Conveyance, 

1642.  Not  defeated  by  a  subsequent  conveyance.  —  A  lien 
under  a  contract  with  the  owner  of  a  building,  having  once 
attached^  is  not  defeated  by  a  conveyance  of  the  premises  on 
which  the  lien  is  claimed  after  the  claimant  had  begun  to  perform 

^  Condict  V.  Flower,  106  111.  105.  or  refuse  to  do  so  for  the  space  of  ten 

^  Jones  on  Mortgages,  §  401 ;  Rackley  days,  then  the  person  or  persons  having 

V.  Scott,  61  K.  H.  140 ;  Cameron  v.  Fay,  such  lien  or  liens  maj  insure  such  prop- 

55  Tex.  5S.  erij  in  an  amount  not  to  exceed  two  thirds 

*  Galyon  v.  Eetchen,  85  Tenn.  55, 1  S.  of  the  total  amount  of  their  liens,  and 
W.  Rep.  508.  may  recover  such  proportion  of  the  pre- 

^  Carter  v.  Humboldt  Fire  Ins.  Co.  12  mium  paid  therefor  as  the  court  shall 

Iowa,  287;   Franklin  Fire   Ins.    Co.  r.  deem  just  and  proper  as  part  of  the  costs 

Coates,  14  Md.  285.  of  enforcing  such  lien.    Comp.  Stat.  1885, 

'  Andrews  v.  Bnrdick,  62  Iowa,  714, 16  ch.  54,  §  13. 
N.  W.  Rep.  275.  A  mechanic's  lien  is  not  an  incumbrance 

*  Insarance  Co.  v.  Stinson,  103  U.  8.  within  the  meaning  of  a  condition  in  a 
25.  policy  of  insurance  making  it  void  if  the 

In  Hidbimska  it  is  provided  by  statute  property  shall  in  any  way  be  incumbered 

that  any  lien-holder  who  may  deem  him-  without  the  consent  of  the  insurer.    The 

self  in  danger  of  loss  or  damage  by  fire  condition  applies  only  to  incumbrances 

may  notify  in  writing  the  owner  or  agent  created  with  the  assent  of  the  assured, 

of  property  subject  to  such  lien,  to  insure  Green  v.  Homestead  F.  Ins.  Co.  82  N.  Y. 

the  same  in  a  reasonable  amount  against  517, 17  Hun,  467. 
such  loss  or  damage ;  and  if  he  shaU  fail 
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the  contract.  The  lien  attached  as  of  the  time  the  contract  was 
entered  into,  or  the  building  or  work  commencedy  whichever  the 
statute  makes  the  commenceraen|;  of  the  lien.^  The  claimant, 
in  Ins  petition,  may  safely  describe  such  purchaser  as  the  owner. 
He  may  describe  the  grantor  as  the  owner,  and  may  show  that 
the  conveyance  was  fraudulent  and  void  as  to  himself  and  other 
creditors ;  but  in  such  case  he  assumes  the  burden  of  proving 
that  the  conveyance  was  fraudulent  and  void.^  If  houses  are 
erected  for  one  who  was  the  owner  of  the  land  in  fee  at  the  time 
the  contract  was  made  and  the  work  begun,  but  he  afterwards 
changes  his  interest  to  a  leasehold  estate,  a  mechanic  may  main- 
tain bis  lien  against  the  larger  interest  which  the  owner  had  in 
the  beginning.^  On  the  other  hand,  if  the  person  who  has  con- 
tracted for  the  erection  of  a  building  has  only  a  contract  for  the 
purchase  of  the  land,  he  cannot,  by  a  surrender  or  transfer  of  his 
interest  in  the  land,  divest  the  mechanic's  lien.  Nor  does  a  judg- 
ment cancelling  the  contract,  in  an  action  to  which  the  lienor  is 
not  a  party,  affect  his  interest.^ 

If  the  owner  of  land,  upon  which  there  is  a  partly  completed 
building  subject  to  a  lien  for  lumber  under  a  contract  for  the  en- 
tire building,  conveys  it  to  one  who  assumes  the  payment  of  sach 
contract,  and  the  purchaser  induces  the  lumberman  to  go  on  with 
the  contract  and  furnish  the  lumber  for  completing  the  building, 
the  lumberman  may  enforce  his  lien  for  the  lumber.  The  pur- 
chaser assumed  the  indebtedness,  on  which  the  right  to  a  lien  was 
based,  without  being  accepted  by  the  lumberman  as  a  debtor  in 
place  of  the  original  owner,  and  cannot  be  heard  to  say  that  by 
means  of  this  transaction  the  statutory  right  and  remedy  of  lien 
has  been  lost.^ 

1543.  Where,  as  in  New  York,  the  lien  does  not  attach 
until  notioe  of  the  lien  is  filed  as  provided,  a  conveyance  by 
the  owner  in  good  faith,  prior  to  the  filing  of  the  notice,  defeats 
the  mechanic's  right  to  a  lien ;  and  a  mortgage  to  a  bona  fide 
creditor,  made  before  the  filing  of  the  notice,  has  priority.^   If 

1  Galev.Blaikie,  126  Mass.  274;  Carew  *  Goldheim  v.  Clark,  68  Md.  498»  IS 

V.  Stabbs,  155  Mass.  549,  30  N.  E.  Rep.  Atl.  Rep.  863. 

219 ;  Miller  v.  BarroU,  14  Md.  173 ;  Blaa-  «  King  v.  Smith,  42  MioD.  286,  44  K. 

velt  V,  Woodworth,  31  N.  Y.  285 ;  Allen  v.  W.  Rep.  65. 

Sales,  56  Mo.  28;  Hotaling  v.  Cronise,  2  *  St.  Paul  Labor  Exchange  Co.  o.  Eden, 

Cal.  60 ;  Weller  v.  McNabb,  4  Sneed,  422.  48  Minn.  5,  50  N.  W.  Rep.  921 ;  Howe  v. 

»  Amidon  v.  Benjamin,  126  Mass.  276.  Kindred,  42  Minn.  433, 44  K.  W.  Bep.311. 
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a  conveyance  by  the  owner  absolute  in  form  be  shown  to  have 
been  intended  only  as  a  mortgage,  the  conveyance  does  not  pre- 
vent the  lien  from  attaching  upon  the  equitable  interest  the 
owner  had  at  the  date  of  filing  the  notice.^  And  so  if  the  £itle 
is  transferred  by  operation  of  law  before  the  notice  or  claim  of 
lien  is  filed,  by  the  death  of  the  contracting  owner  and  the  devise 
of  the  land  to  trustees,  no  lien  can  be  established  as  against 
them.^ 

A  conveyance  procured  in  fraud  of  a  mechanic's  lien  will  not 
have  the  effect  of  precluding  the  foreclosure  of  the  lien,  although 
notice  of  the  lien  be  filed  subsequent  to  the  purchase.^ 

1544.  A  mechanic's  lien  is  cut  off  by  a  sale  under  a  prior 
mortgage,  unless  the  claimant  gives  notice  of  his  claim  pending 
the  foreclosure  proceedings.  Where,  in  a  suit  to  foreclose  a 
railroad  mortgage,  a  third  party  intervened  and  sought  to  en- 
force a  claim  for  materials  used  in  the  construction  of  the  road 
against  the  earnings  of  the  road  in  the  hands  of  a  receiver,  but 
did  not  claim  a  mechanic's  lien,  it  was  held  that  the  purchaser 
at  the  foreclosure  sale  was  not  bound  to  look  beyond  the  record 
and  anticipate  a  future  claim  of  lien  in  case  the  earnings  of  the 
road  in  the  receiver's  hands  should  not  satisfy  the  claim  made 
against  them.* 

1545.  A  meohanio  or  material-man  who  relies  upon  a  lien 
should  look  to  the  state  of  the  title  of  the  land  upon  which 
the  labor  or  materials  are  to  be  applied.  A  person  holding  an 
agreement  for  a  perpetual  lease  contracted  for  materials  to  be 
used  in  the  construction  of  a  house  on  the  lot  with  one  having 
knowledge  of  the  terms  of  this  agreement,  which  whs  not  re- 
corded. Afterwards,  while  the  h6use  was  building,  a  lease  was 
executed  in  accordance  with  the  agreement,  except  that  a  higher 

P«jrne  v,  Wilaon,  11  Hun,  302.  305,  74  13  N.  Y.  Supp.  617,  87  N.  Y.  St.  Rep. 

N.  Y.  348, 355  ;  Tiley  v.  Thonsand  laland  881 . 

Hotel  Co.  9  Han,  424 ;  Smollen  v.  Hall,  There  can  be  do  mechanic's  lien  against 

13  Dalj,  892 ;  Qnimbjr  v.  Sloan,  2  Abb.  the  lien   of  a  vendor  for  the   purchase- 

Pr.  93,  2  £.  D.  Smith,  594 ;  Sinclair  v.  money  where  he  baa  conveyed  the  whole 

Fitch,  3  E.  D.  Smith,  677  ;  Cox  v.  Brod-  title.    Smullen  v.  Hall,  13  Daly,  392. 

eiick,  4  E.  D.  Smith,  721 ;  Noyes  v.  Bur-  i  McAnley  t;.  Mildram,  1  Daly,  396. 

ton,  29  Barb.  631 ;  Ernst  v.  Reed,    49  ^  Mejers  u.  Bennett,  7  Daly,  471. 

Barb.  367 ;  Brown  o.  Zeiss,  9  Daly,  240,  *  Meehan  v.  Williams,  36  How.  Fr.  73 ; 

242;  Meehan  v,  Williams,  36  How.  73;  Schafer  v.  Reilley,  50  N.  Y.  61. 

Bailey  v.  Johnson,  I  Daly,  61 ;  Gross  t;.  *  Hale  v.  Burlington,  Cedar  Rapids  & 

Daly,   5   Daly,   540 ;  Altieri  v,   Lyon,  N.  Ry.  Co.  13  Fed.  Rep.  203. 
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rent  was  reserved.  At  the  time  of  executing  the  lease  the  ownw 
sold  and  conveyed  the  reyersion  to  a  purchaser  who  had  know- 
ledge of  the  lease,  but  not  of  the  prior  agreement.  Upon  a  bill 
filed  by  the  material-man  to  enforce  a  lien,  he  claimed  a  prior 
lien  not  only  upon  the  leasehold  estate  as  actually  created,  bat 
upon  the  reversionary  interest  over  and  above  the  rent  resenred 
in  the  agreement  for  the  lease.  On  demurrer  it  was  held  thst 
the  purchaser  was  only  bound  to  look  to  the  record  ;  and  that,  al- 
though he  knew  that  a  house  was  in  course  of  construction  upon 
the  property,  he  was  not  bound  to  make  inquiry ;  and  that  bis 
equity  was  superior  to  that  of  the  material-man.^ 

VI.  By  the  Bankruptcy  or  Insolvency  of  the  Debtor. 

1646.  A  mechanic's  lien  is  not  dissolved  by  the  baak- 
Tuptcy  of  the  owner  of  the  building,  although  the  statement 
of  the  lien  is  not  filed  till  after  the  commencement  of  the  pro- 
ceedings in  bankruptcy.^  The  petition  for  the  enforcement  of 
the  lien  may  be  entered  in  the  state  court,  and  upon  the  applica- 
tion of  the  assignee  may  be  ordered  to  stand  continued  to  await 
the  result  of  the  bankruptcy  proceedings  in  the  United  States 
court.  The  latter  court  may  authorize  the  assignee  to  redeem 
the  property,  or  may  order  the  entire  property  to  be  sold  and  the 
amount  of  the  lien  paid  from  the  proceeds.  If  the  banbuptcy 
court  should  abstain  from  determining  the  amount  of  the  lien, 
ilie  state  court  might  proceed  to  do  so. 

But  proceedings  to  enforce  a  mechanic's  lien  will  not  be  con- 
tinued to  await  bankruptcy  proceedings  against  a  debtor  who  bad 
conveyed  all  his  interest  in  the  land  before  his  bankruptcy.^ 

The  lien  depends  for  its  Existence  upon    a   strict  compliance 

1  Gable  v.  Preachers'  Fund  Society,  59  should  have  required   the  agreement*  or 

Md.  455,  460.    "  If  he  finds  the  party  the  lease  it  calls  for,  to  be  recorded,  eo 

with  whom  he  deals  is  not  the  owner,  that  no  one  coald  be  led  into  a  dealing 

but  is  the  architect,  builder,  or  agent  of  with  the  title  without  record  notice  of  its 

the  owner,  the  law  prescribes  a  mode  by  condition."    Per  Miller,  J. 

which,  upon  notice  to  the  owner,  he  can  By  art.  61,  §  9,  of  Code,  the  lien  ap- 

make  the  land  liable.    If  he  finds  that  plies  only  to  the  extent  of  the  interest  of 

such  party  is  lessee,  or  tenant  for  life  or  the  lessee  or  tenant, 

years,  he  can  only  claim  a  lien    to  the  *  Clifton  v.  Foster,  108  Mass.  tSS,  4 

extent  of  such  estate.    The  complainants.  Am.  Rep.  539 ;  In  re  Coulter,  2  Sawyer, 

therefore,  before  parting  with  their  mate-  42,  5  Nat.  B.  Reg.  64 ;  Inn  Cook,S Bis& 

rials,  should   have  looked   into  the  title,  116. 

and,  finding  it  the  subject  of  an  agree-  *  Glendon  Co.  v.  Towosend,  120  Masa 

ment  to  lease  at  a  prescribed  rent,  they  S46. 
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with  the  statatory  provisions  for  enforcing  the  lien.  Suit  must 
be  brought  within  the  time  limited  by  statute.  In  what  way  the 
lien  shall  be  ascertained  after  the  defendant  is  adjudged  a  bank- 
rupt depends  in  the  first  instance  upon  the  assignee.  Unless  the 
assignee  proceeds  in  the  United  States  courts,  the  creditor  is 
entitled  to  pursue  his  remedy  in  the  state  court.  If  the  assignee, 
upon  being  served  with  an  order  of  notice,  neglects  to  appear 
and  show  cause  why  judgment  should  not  be  rendered,  the 
creditor  is  entitled  to  have  judgment  in  the  state  court.^ 

1547.  The  jurisdiotion  of  a  state  court  to  enforce  mechan- 
ics' liens  ,is  not  divested  by  subsequent  proceedings  in  bank- 
ruptcy.^ If  the  suit  is  not  continued,  it  may  proceed  to  judg- 
ment. If  the  bankruptcy  court  orders  the  property  to  be  sold 
subject  to  pending  mechanics'  liens,  the  state  court  after  such 
sale  has  jurisdiction  to  enter  judgment  and  enforce  the  lien.^ 

If  the  security  of  the  lien  be  appraised  and  the  debt  is  proved 
for  the  balance,  the  lien-holder  may  afterwards  proceed  to  en- 
force his  lien.  His  rights  are  not  affected  by  the  fact  that  the 
lien  was  appraised  at  a  nominal  value.^  If  the  lien  debt  be 
proved  in  full  against  the  bankrupt's  estate  without  valuing  the 
security  and  deducting  its  amount,  although  the  lien  may  thereby 
be  relinquished  as  to  the  assignee,  it  is  not  relinquished  as 
against  one  who  had  purchased  the  property  before  the  lien  was 
filed,  and  who  is  not  interested  in  the  distribution  of  the  bank- 
rupt estate.^ 

1548.  The  aeeignee  in  bankraptoy  or  insolvency  takes 
only  the  interest  that  the  debtor  hckL  in  his  property,  and  all 
liens  and  rights  of  lien  remain  unaffected.^ 

A  lien  is  not  defeated  by  the  debtor's  assignment  for  the  ben- 
efit of  creditors.  The  assignee  has  no  greater  interest  in  the 
property  assigned  than  the  assignor  had,  though  the  assignee  is 
entitled  to  the  possession  for  the  purpose  of  converting  the  prop- 
erty into  money .^  In  New  York,  where  the  lien  attaches  only 
from  the  time  it  is  filed,  an  assignee  for  the  benefit  of  creditors 
takes  free  from  the  lien  unless  it  had  been  previously  perfected.' 

^  Manton  o.  Stickney,  55  Me.  SS3.  ^  Howe    v,    Patterson,  78    Me.   227 ; 

*  Seibel  v.  Simeon,  62  Mo.  255.  Douglas  v.  Sl  Louis  Zinc  Co.  56  Mo.  388 ; 

*  Douglas  V.  St.  Louis  Zinc  Co.  56  Mo.    Barnes  v.  Fisher,  9  Mo.  App.  574. 

388  ;  Seibel  v,  Simeon,  62  Mo.  255.  ?  Hart  v.  Globe  Iron  Worka,  37  Ohio 

«  Streeper  v,  McKee,  86  Pa.  St.  188.  St.  75 ;  Crump  v.  Gill,  9  Phila.  117. 

*  Baasett  v.  Baird,  85  Pa.  St.  881.  »  Xojes   v.    Burton,    29    Barb.    681 ; 
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But  a  8ub-contractor*s  right  of  lien  is  not  cat  off  by  a  general  as- 
signment for  the  benefit  of  creditors  made  by  the  contractor, 
though  made  before  the  filing  of  the  lien.^  But  the  assignee  has 
the  right  to  contest  the  validity  of  the  lien  upon  every  ground 
available  to  the  owner  of  the  premises. 

1549.  Lien  for  balance  after  a  dividend.  —  Where  the  pro- 
ceeding to  enforce  a  lien  is  in  the  nature  of  a  proceeding  in 
chancery,  and  not  strictly  a  proceeding  in  rem^  the  pendency 
of  proceedings  under  an  insolvent  law,  wherein  the  lien-holder 
has  proved  his  claim  and  received  a  dividend  from  the  assignee, 
does  not  affect  his  right  to  enforce  his  lien  for  a  balance  of  his 
claim/'' 

1660.  Although  a  receiver  of  the  debtor's  property  has 
been  appointed,  a  lien  may  be  recorded  and  fixed  upon  the 
property.  The  recording  of  the  claim  of  lien  after  the  appoint- 
ment of  a  receiver  does  not  newly  incumber  the  property,  but 
simply  fixes  and  secures  upon  it  a  lien  already  existing.^ 

But  where  a  railroad  passes  into  the  hands  of  a  receiver  under 
proceedings  to  enforce  a  mortgage,  and  claims  for  labor  and 
materials  are  presented  in  that  suit,  thiBy  will  be  considered,  not 
as  liens,  but  as  claims  for  the  equitable  discretion  of  the  court^ 

A  state  court  has  no  jurisdiction  to  enforce  a  mechanic's  lien 
where  the  property  has  been  forfeited  to  the  United  States  under 
the  revenue  laws,  or  has  been  seized  by  the  marshal  under  for- 
feiture proceedings.  In  such  case  the  lien  claimant  should  apply 
to  the  court  in  possession  of  the  property  for  leave  to  participate 
in  the  proceeds  of  the  sale  under  the  forfeiture  proceedings.  The 
lien  upon  the  property  would  be  divested  by  such  sale,  but  might 
attach  to  the  fund  in  court  realized  from  the  sale.^ 

y  III.  £f/  Bar  of  Debt  under  the  Statvte  of  Limitatiom, 

1661.  A  lien  cannot  be  enforoed  after  the  debt  has  become 
barred  by  the  statute  of  limitations.     The  fact  that  a  statnte 

Quimby  v.  Sloan,  2  Abb.  Fr.  93,  2  £.  D.  Logan  v.  Bojrle  Ice  Mach.  Co.  65  Tex. 

Smith,  594.  324 ;  Baretow  p.  McLachlan,  99  III  Ml ; 

1  Smith  V,  Baily,  8  Dalj,  128  ;  Gates  v.  Deady  v.  Fink,  5  N.  Y.  Sapp.  8. 

Haley,  1  Daly,  338 ;  Mandeville  r.  Reed,  *  Turner  v,  L,  B.  &  W.  Ry.  Co.  8  Biss. 

13  Abb.  Pr.  173.  315. 

a  Paddock  v.  Stoat,  121  III.  571,  13  N.  ^  Heidritter  v.  Elisabeth  OU-Cloth  Co. 

E.  Rep.  182.  6  Fed.  Rep.  138. 

*  Richardson  v.  Hickman,  32  Ark.  406 ; 
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proYides  that  the  Hen  may  be  foreclosed  in  the  same  manner  as 
if  the  premises  affected  were  held  by  mortgage  does  not  give 
the  lien-holder  all  the  rights  of  a  mortgagee  in  this  respect ;  for 
a  lien  gives  no  present  title  or  right  of  possession  as  a  mortgage 
does.^ 

There  is  a  presumption  of  law  that  after  the  lapse  of  more 
than  twenty  years  a  lien  of  indefinite  duration,  like  that  of  a 
contractor  for  the  construction  of  a  railroad,  has  been  paid.^ 

IX  By  a  Personal  Judgment. 

1552.  This  lien  is  not  merged  or  destroyed  by  obtaining 
judgment  agcdnst  the  party  personally  liable.  This  is  in 
analogy  with  the  rule  that  a  judgment  upon  the  debt  in  the  case 
of  a  mortgage  or  pledge  does  not  affect  the  security.  The  lien, 
like  a  mortgage  or  pledge,  is  a  security  for  the  debt.  The  rem- 
edies upon  the  debt  and  upon  the  security  are  distinct  and  con- 
current.^ On  the  other  hand,  the  pendency  of  a  proceeding  to 
enforce  a  mechanic's  lien  does  not  bar  a  suit  at  law  for  the 
debt,^  unless,  perhaps,  in  States  where  a  personal  judgment  can 
be  rendered  in  the  proceeding  upon  the  lien. 

^  Hills  V.  Halliwell,  50  Conn.  270,  per  and  effect  a  proceeding  for  the  collection 

Pardee,  J. :  "  By  recording  the  statement  of  a  debt  after  the  creditor  has  allowed 

of  his  claim  the  plaintiff  acquired  no  pres-  time  to  suspend  his  remedy." 

ent  title  to  the  land,  no  right  of  possession,  *  Hayes*  Appeal,   113  Pa.  St.  380,  4 

and  of  course  no  right  to  an  action  for  the  Cent.  Rep.  457,  6  Atl.  Rep.  144. 

recorery  of  possession ;  no  right,  in  short,  ^  Germania  Building  &  Loan  Asso.  v. 

for  the  enforcement  of   which  he  could  Wagner,  61  Cal.  349 ;  West  v.  Fleming, 

hare  any  standing-place  in  a  court  either  of  18  111.  248,  68  Am.  Dec  539;  Crean  v. 

law  or  equity  after  the  expiration  of  six  McFee,  2  Miles,  214  ;  Thompson's  case,  2 

years;  and  although  the  complaint  is  by  Browne  (Pa.),  297. 

statutory  permission  addressed  to  the  eqni-  *  Delahay  v,  Clement,  4  Bl.  201. 
table  aide  of  the  court,  it  remains  in  fact 
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CHAPTER  XXXIX. 


mechanics'  LIENS:  PROCEEDINGS  TO  ENFORCE. 


■I.  Introdoctoiy,  1553. 
11.  GfiDeral  rales  of  constraction,  1554- 
1558. 
m.  Nature  of  suit  to  enforce  the  lien, 
155{K>1561. 


IV.  CommeDcenient  of  sait  and  serrioe, 

1562-1566. 
y.  Parties  to  the  suit,  1567-1586. 
VI.  Pleadings  and  practice,  1587-1607. 
VIL  Judgment  and  sale,  1608-1617. 


I.   Introductory. 

1663.  The  prooeedings  to  enforce  meohanios'  liens  depend 
largely  upon  the  general  systems  of  practice  used  in  the 
different  States ;  and  these  are  so  diverse  that  it  w{>ald  he  im- 
possible to  formalate  any  complete  system  of  practice  and  pro- 
cedure which  would  be  wholly  applicable  in  more  than  a  very 
few  States.  Every  lawyer,  however,  is  presumed  to  be  familiar 
with  the  system  in  use  in  his  own  State,  and  not  to  be  very  much 
interested  in  other  systems  adopted  in  other  States.  It  is,  there- 
fore, quite  impracticable  to  attempt  to  set  out  all  the  steps  to  be 
taken  in  a  suit  or  petition  to  enforce  a  mechanic's  lien.  The 
statute  of  the  State  where  the  suit  is  brought  must  be  followed ; 
and  this  is  adapted  or  is  to  be  adapted  to  the  system  of  prooedore 
which  prevails  in  such  State.  There  are,  however,  some  rules  of 
construction,  and  some  rules  relating  to  parties,  to  pleadings  and 
practice,  which  are  of  general  application,  and  the  purpose  of  the 
present  chapter  is  to  state  these  rules,  so  far  as  they  have  been 
adjudged  by  the  courts. 

Of  course  a  statute  referring  in  very  general  terms  to  the 
things  which  give  rise  to  liens  —  such  as  work  done  or  materials 
furnished  in  the  erection,  alteration,  or  repair  of  buildings  or 
other  structures  —  must  be  interpreted  by  the  courts,  in  order  to 
determine  whether  it  applies  to  particular  work  or  materials.  It 
is  a  question  of  law,  in  every  case  arising  under  such  a  statute, 
whether  the  particular  thing  for  which  a  lien  is  sought  is  within 
the  scope  of  the  statute.     Rules  of  construction  must  be  applied. 
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The  purpose  of  the  statute  must  be  considered ;  and  the  statute 
should  be  given  the  meaning  which  its  words  taken  in  their 
usual  meaning  imply.  The  scope  of  the  statute  should  neither 
be  extended  nor  restricted  by  construction. 

II.  General  Rules  of  Construction* 

1664.  The  role  of  construotion  applicable  to  questions  aris- 
ing under  these  liens  may  be  strict  at  one  stage  of  the  proceed- 
ings and  liberal  at  another.  Mechanics'  liens  are  in  derogation 
of  the  common  law,  depending  for  their  existence  wholly  upon 
statutes ;  and  therefore,  upon  the  question  whether  a  lien  attaches 
at  all,  a  strict  construction  is  proper.^    The  court  is  not  author- 

^  Tnisk  r.  Searle,  121  Mass.  229 ;  Bot-  and  application  of  a  statute  is,  what  was 
ler  r.  Gain,  128  111.  23,  21  N.  E.  Rep.  the  legislative  intention  in  its  enactment, 
350 ;  Belang«r  r.  Hersej,  90  HI.  70 ;  Kay  as  the  same  is  to  he  f  onnd  in  the  language 
9.  Smith,  10  Heisk.  41 ;  Rothherger  v.  in  which  the  statute  is  written,  considered 
Dupny,  64  111.  452 ;  Canisius  v.  Merrill,  65  with  reference  to  the  erery-day  wants  and 
m.  67  ;  Stephens  v.  Holmes,  64  111.  336  ;  business  of  the  people  for  whose  govem- 
Cook  V,  fleald,^21  HI.  425,  429 ;  Hunt-  ment  the  same  was  enacted?  That  being 
ington  V.  Barton,  64  J\\.  502,  504;  Brady  ascertained  and  applied,  the  duty  of  the 
p.  Anderron,  24  111.  110;  ReindoUar  v,  court  is  performed,  whether  the  policy 
Flickinger,  59  Md.  469  ;  Wehrv.  Shryock,  thereby  subserved  is  good  or  bad."  In 
55  Md.  334,  336;  Mushlitt  v.  Silverman,  a  later  case  in  Texas,  a  different  rule  of 
50  N.  Y.  360 ;  Minor  v.  Marshall  (N.  M.),  construction  seems  to  have  been  adopted. 
27  Pac.  Rep.  461 ;  Eirby  v.  McGarry,  16  The  court  finds  ground  for  a  liberal  con- 
Wis.  68 ;  McGugin  v.  Ohio  River  R.  R.  stmction  of  the  mechanic's  lien  statute,  in 
Co.  33  W.  Ya.  63,  10  S.  E.  Rep.  36 ;  the  provision  of  the  Constitution  in  favor 
Gordon  v.  Deal  (Oreg.),  31  Pac  Rep.  of  such  a  lien,  and  in  a  statute,  R.S.  Gen. 
287 ;  Tnford  v.  Wallace,  3  Watts,  141 ;  Prov.  §  3,  which  prorides  that  the  com- 
Pool  V.  Wedemeyer,  56  Tex.  287,  295.  mon  law  rule,  that  statutes  in  derogation 
Per  Stayton,  J.:  "There  is  no  subject  thereof  shall  be  strictly  construed,  shall 
within  the  range  of  judicial  action  in  have  no  application  to  the  Revised  Stat- 
which  construction  has  been  so  diverse  ntes,  but  that  its  provisions  shall  be  liber' 
and  yaried  as  that  applicable  to  laws  reg-  ally  construed.  Schnltie  v.  Brewing  Co. 
nlacing  the  liens  of  mechanics  and  mate-  (Tex.)  21  S.  W.  Rep.  160. 
rial>men ;  and  some  of  the  courts  of  the  In  South  Dakota,  also,  the  rule  of  strict 
different  States  seem  to  have  felt  that  they  construction  has  been  abrogated  by  statute, 
were  authorized  in  some  instances  to  en-  Comp.  Laws,  §  4763 ;  Pinkerton  v.  LeBeaa 
graft  upon  the  plain  terms  of  the  stat-  (S.  D.),  54  N.  W.  Rep.  97. 
nte,  by  oonstmction,  principles  operating  The  rule  of  oonstruction  stated  in  the 
harshly  or  beneficially  to  the  respective  text  has  been  departed  from  in  some  re- 
parties,  as  a  supposed  public  policy  might  cent  decisions,  in  which  the  courts  say  in 
seem  to  indicate  as  proper.  With  the  pol-  substance  that  the  mechanic's  lien  stat* 
icy  oi  a  law  the  courts  should  have  but  utes  have  become  an  integral  part  of  our 
little  conisem ;  to  shape  that  pertains  to  law ;  that  their  justice  and  beneficence  are 
another  department  of  the  government,  apparent;  that  it  was  not  intended  by  the 
The  simple  question  in  the  construction  legislatures  that  laborers'  lien  statements 
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ized,  in  determining  whether  the  statute  attaches,  to  extend  it 
beyond  its  express  terms.  Thus,  the  court  is  not  authorized,  in 
determining  whether  the  labor  done  is  within  the  statate,  to 
apply  it  to  labor  not  within  its  terms,  bat  only  analogous  to  that 
to  which  the  statate  applies.^  *^  The  coart  is  not  authorized  to 
extend  the  law  beyond  the  causes  specifically  provided  for.  It 
cannot  say  that  the  statate  by  implication  includes  labor  not 
within  its  terms.  It  cannot  say  that  the  labor  performed  is  anal- 
ogous to  the  labor  for  which  a  lien  is  giyen  by  statute ;  nor  can 
it  say  that,  if  the  subject  is  brought  to  the  attention  of  the  legis- 
lature, it  would  probably  give  a  lien  for  such  labor.  The  coort 
can  only  construe  the  law  as  enacted  by  the  legislature;  and 
when,  by  force  of  law,  the  performance  of  certain  labor  creates 
an  interest  in  the  real  estate  of  another,  the  court  cannot  say  that 
the  performance  of  other  labor  than  that  which  the  statute  has 
expressly  named  shall  thus  create  an  interest  in,  or  divest  the 
owner  of,  an  estate  in  land."  ^ 

Decisions  of  another  State  construing  a  statute  contrary  to  its 
plain  import  will  not  be  followed  in  construing  a  similar  statate 
subsequently  enacted,  especially  where  such  statute  in  still  other 
States  has  been  construed  according  to  its  terms.^ 

1666.  The  lien  will  not  even  be  extended  to  cases  falling 
within  the  rea.son  of  the  statute,  but  not  in  terms  provided 
for.^  The  remedy  to  enforce  the  lien  is  purely  statutory,  and 
nothing  can  be  adjudicated  under  the  proceeding  except  the  ex- 
istence and  amount  of  the  lien.  If  no  lien  exists,  the  petition 
must  be  dismissed.^    In  a  case  decided  in  Delaware  soon  after 

should  be  strangled  by  technicalities,  but  Baker,  3  Houst.  344 ;  Brady  p.  Andenon, 

that  the  statntes,  being  remedial  in  their  24  111.  110. 

nature,  are  to  receive  a  broad  and  liberal  *  McCarthy  v.  Neu,  93  OL  455 ;  Wagar 

construction.    Maynard  v.  Ivey  (Ney.),  29  v.  Briscoe,  38  Mich.  587.    Per  GrsTes,  J.: 

Pac  Rep.  1090.  "  In  perfect  agreement  with  the  yiews  gat- 

1  Barnard  v.  McEensie,  4  Colo.  251 ;  erally  maintained  in  the  tribunals  of  our 

Ayrea  v.  Revere,  25  N.  J.  L.  474 ;  Scud-  sister  States,  thia  court  has  repeatedly  de- 

der  t*.  Harden,  31  N.  J.  £q.  503.  chired  in  substance  that  these  acts  are 

^  Per  Lord,  J.,  in  Trask  v.  Searle,  121  innovations  upon  the  common  law  over 

Mass.  229.  the  rights  of  property,  by  permittiDg  the 

'  Spokane  Manuf.  &  Lumber  Co.  v.  Mo-  institution  of  private  charges  on  propeitjr 

Chesuey,  I  Wash.  St.  609,  21  Pac.  Rep.  without  or  against  the  owner's  assent,  and 

198.  without  any  judicial  or  other  offidil  saM- 

*  McCartney  v.  Buck  (Del.),  11  Cent,  tion,  and  by  authorizing  an  enforcement 

Rep.  249,  12  Ail.  Rep.   717;  Capelle  v.  of  such  charges  by  unusual  and  snmmazy 

methods,  and  that  the  provisions  of  these 
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the  enactment  of  a  mechanic's  lien  law  in  that  State,  the  court 
said :  ^  *^  Both  our  inclination  and  conviction  of  duty  is,  not  to 
extend  the  operation  of  the  act  by  construction  any  further  than 
the  terms  of  it  clearly  require,  and  to  leave  it  to  the  legislature 
to  remedy  whatever  defects  or  deficiencies  may  be  found. to  attend 
it  when  put  into  practical  operation  and  effect."  The  courts  can- 
not create  liens.  They  can  only  declare  and  enforce  them  when 
they  exist  either  in  law  or  equity.^ 

1656.  Bat  after  the  lien  has  once  attached,  a  liberal  oon- 
struction  should  be  put  upon  the  statute  for  the  purpose  of 
fulfilling  its  objects.  The  statute  is  highly  remedial  in  its  na- 
ture, and  should  receive  a  practical  and  reasonable  construction 
to  effect  its  objects.^ 

It  is  incumbent  upon  the  claimant,  however,  to  show  that  his 
claim  in  every  essential  particular  comes  within  the  terms  of  the 
statute.^  Thus  he  must  show  that  his  claim  was  filed  or  recorded 
within  the  time  limited,^  and  that  he  has  brought  suit  to  enforce 
the  lien  within  the  time  limited.^    If  the  priority  of  the  lien  is 

enactments  cannot  be  extended  in  their  Cobb,  1  Coldw.  525 ;  Central  Trast  Co.  v, 

operation  and  effect  beyond  the  plain  and  Sheffield  &  B.  By.  Co.  42  Fed.  Rep.  106, 

fair  sense  of  the  terms ;  and  that  parties  109  ;  White  Lake  Lumber  Co.  v.  Bassell, 

asserting  Hens  or  titles  resting  upon  them  22  Neb.  126,  S4  N.  W.  Rep.  104  ;  De  Witt 

must  bring  themselres  and  their  titles  v.  Smith,  63  Mo.  263 ;  Gibson  v.Nagel,  15 

plainly  and  distinctly  within  these  terms,  Mo.  App.  597  ;  Hunter  v.  Truckee  Lodge, 

and  affirmatiyely  make  ont  that  a  lien  was  14  Nev.  24  ;  Skyrme  v.  Occidental  M.  & 

originally  effected  regalarly,  and  thereaf-  M.  Co.  8  Ner.  219  ;  Maker  t;.  Falcon  M. 

ter  kept  up,  and  that  every  essential  stat-  Co.  18  Not.  209,  2  Pac.  Rep.  50;  Black 

utory  step,  either  in  the  creation,  contin-  v.  Appolonio,  1  Mont.  342 ;   Cannon  v. 

nance,  or  enforcement  of  the  lien,  has  been  Williams  (Colo.),  23  Pac.  Rep.  456,  per 

duly  taken."  Helm,  C.  J. ;  Greeley  v.  Harris,  12  Colo. 

^  Capelle  v.  Baker,  3  Houst.  344.  226,  20  Pac.  Rep.  764 ;  Henry,  &c  Co.  v. 

s  Lyster's  App.  54  Mich.  325,  20  N.  Evans,  97  Mo.  47,  10  S.  W.  Rep.  868; 

W.  Rep.  S3.     See,  also,  Gordon  v.  Deal  Buckley  v.  Taylor,  51  Ark.  302, 11  S.  W. 

(Oreg.),  31  Pac.  Rep.  287,  where  Bean,  J.,  Rep.  281. 

says :  "  Whatever  the  statate  makes  ne-  *  Davis  v.  Alvord,  94  U.  S.  545 ;  Mush- 

cessary  to  the  existence  of  the  lien  must  litt  v.  Silverman,  50  N.  Y.  362 ;  Reese  v. 

be  complied  with,  in  order  to  obtain  the  Corlew,  60  Tex.  70 ;  Lee  v.  O'Brien,  54 

benefit  of  its  provisions.    The  courts  can-  Tex.  635 ;  Lee  r.  Phelps,  54  Tex.  367  ; 

not  by  construction  dispense  with  any  of  Pool  t;.  Sanford,  52  Tex.  621 ;  Ferguson 

the  requirements  of  the  statute,  and  one  v.  Ashbell,  53  Tex.  245. 

who  claims  the  benefit  of  its  provisions  *  Kay  v.  Smith,  10  Heisk.  41 ;  Luter  v, 

must  show  a  clear  compliance  with  its  Cobb,  1  Coldw.  525;  Lee  v.  Phelps,  54 

terms.'*     Citing  Pils  v.  Eillingsworth,  20  Tex.  635. 

Oreg.  432,  26  Pac.  Rep.  305.  «  Donn  v.  McKee,  5  Sneed,  657. 

*  Kay  V,  Smith,  10  Heisk.  41 ;  Luter  v. 
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disputed,  the  claimant  must  bring  his  claim  within  those  provi- 
sions of  the  statute  which  determine  priority,  by  fixing  with  cer- 
tainty the  time  of  commencement  and  completion  of  the  work.^ 

1667.  A  lien  law  has  no  extra-territorial  efEbct,  but  as  a 
general  rnle  a  lien  for  material  is  consummated  by  the  use  of  the 
material  in  the  erection  or  repair  of  a  building,  and  it  is  there* 
fore  immaterial  where  the  contract  for  it  is  made,  whether  in  the 
State  where  the  building  is  situate,  or  in  another  State.^  The 
rule  is  the  same  even  where  the  actual  use  of  the  materials  in 
the  structure  is  not  essential  to  the  creation  of  a  lien,  but  a  lien 
arises  from  the  furnishing  of  the  material  with  the  intention  that 
it  shall  be  used  in  a  particular  structure,  whether  they  are  actu- 
ally so  used  or  not.^  ^  In  the  one  case,  the  use  of  the  goods  in 
the  State,  and  in  the  other  the  purpose  to  use  them  in  the  State, 
perfects  the  lien  ;  but  in  both,  the  lien,  its  subject,  and  the  rem- 
edy upon  it,  —  the  law^B  effect,  —  are  precisely  the  same.  The 
title  to  the  material  furnished  passes  as  absolutely  when  delivered 
within  as  without  the  State.  In  neither  case  does  any  property 
of  the  furnisher  enter  the  structure.  The  contract  of  the  parties 
may  reserve  a  lien  on  the  material  or  the  improvement,  but  the 
statutory  lien  springs  from  and  requires  no  such  germ.  The  facts 
upon  which  the  latter  lien  grows  are  in  themselves  sterile.  Their 
producing  quality  is  supplied  by  the  law ;  their  product,  the  lien, 
is  on  land  in  the  State.''  ^ 

1668.  The  repeal  of  a  statute  under  whioh  a  meohaoic^s 
lien  has  aoorued  does  not  defeat  the  lien.  After  a  lien  has 
once  become  fixed  and  secured,  it  becomes  a  vested  right,  and  it 
is  not  within  the  powbr  of  a  legislature  to  destroy  the  right  by  a 
repeal  of  the  statute  under  which  it  accrued.^     The  right  to  Uie 

1  Davis  V,  AWord,  94  U.  S.  545.  «  Fagan  r.  Boyle  Joe  Mach.  Co.  65  Tex. 

s  Gaty  V.  Caaej,  15  lU.  189 ;  Binniziff*  324,  per  Robertaon,  J. 

ham  Iron  Foundry  v.  Glen  Core  Co.  78  *  Wabaah  &  Erie  Canal  Co.  o.  Been,  2 

N.  Y.  30.  Black,  448 ;  In  re  Hope  Mining  Co.  1  Saw- 

If,  for  instance,  materiala  be  contracted  yer,  710 ;  Steamahip  Co.  v.  Joli£Ee,  2  WaU. 

for  in  New  York  between  parties  residing  450,  458 ;  Hallahan  r.  Herbert,  11  Abb. 

in  that  State,  to  be  delivered  in  Connect!-  Ft.  (N.  S.)  326 ;  Skyrme  o.  Ocddeotal  M. 

cat  and  there  attached  to  the  realty,  no  &  M.  Co.  8  Nov.  219,  220;  Capron  v. 

lien  therefor  can  be  enforced  in  New  York.  Strout,  11  Nev.  304 ;  Weaver  r.  Sells,  10 

Birmingham  Iron  Foundry  v.  Glen  Cove  Kans.  609  ;  Baser  v,  Shepard,  107  Ind. 

Co.  78  N.  Y.  SO.  417  ;  Willamette  Falls  T.  &  M.  Co.  v, 

>  Fagan  v.  Boyle  Ice  Mach.  Co.  65  Tex.  Riley,  1  Oreg.  183 ;   Steamer  Gaaelle  v. 

324.  Wells  Lake,  1  Or^.  119;  Stzoahel  v.  Mil- 
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lien  before  the  filing  of  the  notice  or  cLiim  of  lien,  even  from  the 
time  the  material  is  famished  or  the  labor  performed,  is  a  part  of 
the  obligation  of  the  contract,  and  is  a  right  which  the  law  and 
the  Constitution  protect  in  the  same  way  that  they  protect  the 
title  to  corporeal  property.^ 

In  a  few  cases  a  lien  has  been  regarded  as  only  a  part  of  the 
remedy  for  enforcing  a  debt,  rather  than  as  a  vested  right,  and 
on  this  ground  it  has  been  held  that  a  repeal  of  the  statute  would 
defeat  the  lien.^  The  statutory  lien  is  declared  to  be  no  part  of 
the  contract  between  the  parties,  but  only  a  means  of  enforcing 
it,  —  a  remedy  which  is  not  of  the  essence  of  the  contract,  and 
not  a  Tested  right,  but  wholly  within  the  power  of  the  legislature 
which  created  the  remedy.^ 

Where  the  mode  of  enforcing  a  lien  has  been  changed  by  stat- 
ute after  a  right  of  lien  has  accrued,  it  should  be  enforced  in  ac- 
cordance with  the  previous  statute.^  When,  however,  a  prior 
statute  is  repealed,  saving  any  right  of  lien  then  existing  under  it, 
though  the  new  act  does  not  expressly  say  that  such  right  shall 
be  enforced  under  the  new  law,  yet,  if  it  is  plain  that  such  was 
the  legislative  intent,  the  lien  will  be  enforced  under  the  new 
law.* 

If,  after  the  making  of  a  contract  for  the  construction  of  a 
building,  but  before  the  furnishing  of  any  material  by  sub-con- 
tractors, a  provision  that  a  sub-contractor  desiring  to  avail  him- 
self of  the  mechanic's  lien  law  shall  give  notice  to  the  owner, 
before  or  at  the  time  of  furnishing  material,  is  repealed,  the  re- 
peal merely  affects  the  remedy,  and  it  is  immaterial  whether  such 
notice  was  giyen  or  not.^ 

waakee  &  M.  R.  R.  Co.  12  Wis.  67,  74;  »  Hanes  r.  Wadey,  7S  Mich.  178,  41  N. 

Christman  v.   Charleyille,  36  Mo.  610;  W.  Rep.  222;  Bourgette  v.  Williams,  73 

Handel  v.  Elliott,  60  Tex.  145.    See,  how-  Mich.  208,  41  N.  W.  Rep.  229  ;  Mundy  v, 

erer,  Bailey  v.  Mason,  4  Minn.  546 ;  Dun-  Monroe,  1  Mich.  68. 

well  V.  Bid  well,  8  Minn.  34.  «  Brodt  v,  Rohkar,  48  Iowa,  36 ;  Con- 

*  Wade,  Retrospective   Law,    §   173  ;  rad  i?.  Starr,  50  Iowa,  470.    See  Willa- 

Qoodbnb  v.  Homnng,  127    Ind.  181,  26  mette  Falls  T.&  M.  Co.  v.  Riley,  1  Oreg. 

N.  E.  Rep.  770.     See,  however,  Hanes  183 ;  Welde  v.  Henderson,  6  N.  Y.  Snpp. 

V.  Wadey,  73  Mich.  178,  41  N.  W.  Rep.  176 ;  Tell  ».  Woodruff,  45  Minn.  10,  47 

222.  N.  W.  Rep.  262. 

^  §§  107,  108  ;  Watson  v.  New  York  ^  Hammond  v.  Shephard,  50  Hno,  316, 

Central  R.  R.  47  N.  Y.  157 ;  Donaldson  v,  3  N.  Y.  Snpp.  349. 

O'Connor,  1  E.  D.  Smith,  695 ;  Temple-  >  St.  Croix  Lumber  Co.    v.  Mitchell 

ton  V,  Home,  82  111.  491;  Woodbury  v.  (Dak.),  50  N.  W.  Rep.  624. 
Grimes,  1  Colo.  100. 
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Where  all  the  material  or  labor  for  a  bailding  had  been  {a^ 
nished  or  performed  before  the  new  law  took  effect,  the  proyisions 
of  the  old  law  relating  to  lien  statements  should  be  applied,  al- 
though such  statements  are  not  filed  until  after  the  new  law  has 
taken  effect;  but  where  part  of  the  material  or  labor  was  fur- 
nished or  performed  before,  and  part  after,  the  repeal  of  the  old' 
law  and  the  taking  effect  of  the  new  law,  the  provisions  of  the 
new  law  should  be  applied.^ 

III.  Nature  of  the  Suit  to  Enforce  the  Lien. 

1669.  Whether  the  proceedings  to  enforce  a  mechanic's 
lien  are  legal  or  equitable  depends,  of  course,  upon  the  terms  of 
the  statutes  providing  the  remedy.  The  statutes  of  several  States 
assimilate  the  proceedings  to  enforce  such  a  lien  to  the  equitable 
action  to  foreclose  a  mortgage,  and  under  such  statutes  the  pro- 
ceeding is  essentially  a  suit  in  equity.^    Thus,  under  a*former  lien 

» 

1  Bardwell  v,  Mann,  46  Minn.  285,  48  Ind.  318,  26  N.  £.  Bep.  157 ;  Amsworthi?. 

N.  W.  Rep.  1 120.  Atkinson,  14  Ind.  538 ;  Snell  v.  Mobui,  38 

^  Alabama :  Analogons  toa  bill  in  chan-  Ind.  494 ;  Richards  v.  Reed,  39  Ind.  330; 

eery ;  but  the  chancery  conn  did  not  have  Doyle  v.  State,  61  Ind.  324 ;  Brown  9. 

jurisdiction  to  enforce  the  mechanic's  lien,  Goble,  97  Ind.  86. 

"in  the  absence  of  some  special  ground  Iowa:  An  equitable   proceeding.    B. 

of  equitable  interposition,  such  as  would  Code  1880;  {  2610. 

render  inadequate  the  remedy  prescribed  Kentuokj  :   An  equitable  proceeding, 

in  a  court  of  law."    Walker  o.  Daimwood,  §  1808. 

80  Ala.  245 ;  Chandler  v.  Hanna,  73  Ala.  Maryland :  Bill  in  equity.    §  1906. 

390.    But  after  these  decisions  jurlsdic-  Montana  :    An  equitable   proceeding, 

tion  was  conferred  by  statute.    §  1187.  Davis  v,  Alvord,  94  IJ.  S.  545  ;  Mocbon  r. 

Arkansas :  The  statutory  remedy  does  Sullivan,  1  Mont.  470. 

not  oust    the   jurisdiction  in   chancery.  Kebraska:  Petition  in  chancery  in  ad- 

Kizer  Lumber  Co.  v.  Mosely  (Ark.),  20  dition  to    ^ethod   provided    by  Btatnte. 

S.  W.  Rep.  409;  Murray  v.  Rapley,  30  §1218. 

Ark.  568.  KewYork:  Equitable  proceeding.  Bea- 

Califomia  :   An  equitable   proceeding,  derson  v.  Sturgia,  1  Daly,  336 ;  Miller  r. 

Cumow  17.  Blue  Gravel  &  H.  Co.  68  CaL  Moore,  1  E.  D.  Smith,  739. 

262.  Kortk  Dakota  and  South  Dakota :  Qnes. 

Colorado :  Of  an  equitable  nature.    San  tion  discussed  in  McCormsck  v.  Phillips, 

Juan  &  St.  Louis  M.  &  S.  Co.  v.  Finch,  6  34  K.  W.  Rep.  39,  per  Francis,  J. 

Colo.  214 ;  Clear  Creek  Co.  v.  Root,  1  Virginia :  Bailey  Const  Co.  v.  Furoell, 

Colo.  374.  88  Va.  300,  13  S.  £.  Rep.  456. 

District  of  Colombia :    Bill  in  equity.  Washington :      Harrington    r.   Miller 

§  1196.  (Wash.),  31  Pac.  Rep.  325 ;  Washington 

Illinois :  Substantially  a  chancery  pro-  Iron  Works  v.  Jensen,  3  Wash.  St  584, 

ceediog.    McGraw  v.  Bayard,  96  111.  146.  28  Pac.  Rep.  1019 ;  Fox  v.  Nachtsbeim,  3 

Indiana :  Suit  is  of  equity  cognizance  Wash.  St  684,  29  Pac.  Rep.  140. 

only.    Albrecht  V.  Foster  Lumber  Co.  126  WiiooDfia:  An  equitable  suit    Spru- 
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law  in  Wisconsin,  the  action  to  enforce  the  lien  was  regarded  as 
an  action  at  law.^  But  under  the  present  statute  the  proceeding 
is  regarded  as  an  equitable  one.  The  present  statute,  as  the 
court  remark,^  denominates  the  action  as  one  to  foreclose  a  lien, 
and  the  procedure  to  judgment  is  very  similar  to  that  in  an  ac- 
tion to  foreclose  a  mortgage.  Formerly,  the  creditor  who  first 
filed  his  lien  obtained  a  priority  over  other  lien  creditors ;  now, 
he  does  not.  Formerly,  also,  a  personal  judgment  went  against 
the  debtor  in  the  first  instance,  and  the  lien  was  enforced  by  a 
sale  on  execution.  Now,  no  personal  judgment  goes  except  for  a 
deficiency  to  be  ascertained  by  a  sale,  and  no  execution  issues  on 
the  lien  judgment.  The  conclusion,  therefore,  is,  that  the  latter 
statute  as  regards  the  remedy  has  the  essential  characteristics  of  a 
suit  in  equity. 

The  fact  that  a  personal  judgment  for  the  debt  is  rendered  in 
a  suit  to  foreclose  a  mechanic's  lien,  with  directions  that,  if  the 
same  be  not  satisfied  out  of  other  property  of  the  debtor,  the 
property  upon  which  the  lien  is  adjudged  to  exist  shall  be  sold, 
and  the  proceeds  shall  be  applied  to  its  payment,  does  not  change 
the  character  of  the  suit  from  one  of  equitable  cognizance  and 
convert  it  into  an  action  at  law.^  A  similar  mode  of  proceed- 
ing is  in  some  States  adopted  in  equitable  suits  for  the  foreclosure 
of  mortgages.^ 

The  court,  in  an  equitable  proceeding,  has  authority  to  submit 
questions  of  fact  to  the  jury  for  trial,  but  the  verdict  of  the  jury 
is  only  advisory.^  The  court  may  submit  an  issue  as  to  the 
amount  due  to  a  jury  for  determination,  regardless  of  a  provision 
that  the  court  may  proceed  to  hear  and  determine  liens  and  claims, 
or  may  refer  the  same  to  a  referee  to  ascertain  and  report  on  such 
liens  and  claims,  and  the  sums  due  thereon.^     The  mere  fact  that 

heo  V.  Stont,  52  Wis.  517,  9  N.  W.  Bep.  ^  Marsh  v.  Eraser,  27  Wis.  596. 

277 ;  Wilier  v.  Bergenthal,  50  Wis.  474,  »  Wilier  ».  Bergenthal,  50  Wis.  474,  7 

7  N.  W.  Rep.  352.    Bat  the  Terdict  of  a  N.  W.  Bep.  352,  per  Lyon,  J.    See,  also, 

jury  is  conclusiTe,  not  advisory  merely.  Sprnhen  r.  Stoat,  52  Wis.  517,  9  N.  W. 

The  judge  need  not  view  the  premises  with  Bep.  277. 

the  jnry.    Mozitz  v,  Larsen,  70  Wis.  569  ;  *  Davis  v.  Alvord,  94  U.  S.  545. 

Bentley  v.  Davidson,  74  Wis.  420,  43  N.  *■  Bollins  v,  Forbes,  10  Cal.  299. 

W.  Rep.  139.  *  Dearborn  Foundry  Co.  v.  Aagustine 

The  proceedings  in  several  other  States,  (Wash.),  31   Fac.  Bep.  327;  Bentley  v. 

especially  those  which  have  adopted  the  Davidson,  74  Wis.  420,  43  N.  W.  Bep. 

code  practice,  are  also  of  an  equitable  na-  139. 

tnre ;  bnt  they  are  not  specially  mentioned,  ^  Bradbary  v.  Bntler  (Colo.),  29  Pac. 

because  direct  authorities  are  not  at  hand  Bep.  463. 
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§§  1560, 1561.]    mechanics'  liens  :  pbocbedinos  to  enfobce. 

the  defendant  in  snch  suit  interposes  a  coanter-claim  for  damages 
is  not  safficient  to  divest  the  court  of  its  juiisdiction,  and  to 
entitle  the  defendant  to  demand  a  trial  by  jary.^ 

1660.  In  the  code  States  the  suit  for  the  foreclosure  of  a 
xnechanic's  lien  is  an  equitable  suit,  and  is  subject  to  the  rales 
generally  applicable  to  suits  of  that  nature.^  As  in  other  equi- 
table actions  the  court  may,  of  its  own  motion,  order  a  jury  to 
be  empanelled  to  try  any  issue  of  fact.  A  statute  giving  either 
party  a  right  to  demand  a  jury  does  not  change  this  mle.^  The 
verdict  in  such  case  is  advisory  merely. 

In  Virginia,*  the  remedy  by  motion  is  a  summary  proceeding 
in  equity.  The  act  seems  to  contemplate  substantially  a  pro- 
ceeding in  equity,  assimilated,  however,  in  some  of  its  features, 
to  a  proceeding  at  law.  The  motion  may  be  heard  without  for- 
mal pleadings.  The  testimony  is  given  viva  voce  before  the 
court,  and  objections  to  rulings  may  be  taken  by  bills  of  excep- 
tions. All  this  is  anomalous  in  a  court  of  equity,  but  resnlts 
necessarily  from  the  proceeding  authorized.  The  court  might, 
perhaps,  in  the  exercise  of  a  sound  discretion,  direct  an  issae 
under  circumstances  which  would  warrant  such  direction  in  an 
equity  suit;  and  there  also  might  be  a  reference  to  a  commis- 
sioner to  state  an  account.^ 

1561.  A  court  of  equity  cannot  assume  Jurisdiction  to 
enforce  a  mechanic's  lien  without  the  aid  of  a  statute,  in  the 
absence  of  a  special  cause  for  equitable  interposition.  This  lien 
is  a  statutory  right,  and  the  remedy  for  its  enforcement  is  pro- 
vided by  statute,  and  can  be  pursued  only  before  the  tribunals 
and  in  the  mode  the  statute  provides.^  An  averment  in  a  bill  in 
equity  to  enforce  a  mechanic's  lien  that  the  statements  of  the 

^  Instalment  Building  Co.  v.Wentwortb,  <  Puro  o.  BetlieU,  75  Va.  SS5. 

1  Wash.  St.  467,  25  Pac.  Rep.  298.  «  In  Kew  Jersey  it  is  said  tfaat,  from  te- 

>  Huse  V.  Washburn,  59  Wis.  414,  18  ginning  to  end,  the  proceeding  is  a  cod- 

N.  W.  Rep.  341 ;  Wilier  v.  Bergenthal,  50  mon  law  piocedare.    From  the  filing  of 

Wis.  474,  7  N.  W.  Rep.  354 ;  George  v,  the  lien  claim  to  the  final  act  for  iu  eo- 

Everhart,  57  Wia.  397,  15  N.  W.  Rep.  forcement,  by  conveyance  from  thfl  sheriff 

387  ;  Weston  v.  Oleen,  55  Wis.  613,  13  N.  to  the  purchaser,  the  entire  proceeding  '^ 

W.  Rep.  700 ;  San  Juan  &  St.  Louis  M.  &  in  all  respects,  modelled  after  a  suit  st 

S.  Co.  V.  Finch,  6  Colo.  214 ;  Decker  v.  hiw.    The  lien  extends  to  legal  eststes 

Myled,  4  Colo.  558 ;  Clear  Cr.  &  C.  M.  and  interesU  only,  and  does  not  embnee 

Co.  V.  Root,  1  Colo.  374.  equitable  interests  or  estates.    Dalrrmiile 

»  Huse  V.  Washburn,  59  Wis.  414.  v.  Ramsey,  45  N.  J.  Eq.  494,  18  Atl. 

«  Code  1873,  eh.  115,  §  10.  Rep.  105. 
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account  are  difficult,  and  cannot  well  be  shown  in  a  court  of  law, 
does  not  show  the  necessity  of  the  intervention  of  a  court  of 
equity  to  adjust  the  accounts,  or  the  inadequacy  of  the  remedy  at 
law,  and  does  not  aid  the  equity  of  the  bilL^ 

IV.  Commencement  of  the  Suit  and  Service. 

1662.  The  fllingr  of  the  petition  or  complaint  to  enforce 
a  lien  is  generally  the  oommenoement  of  the  suit.^  But  in 
some  States  an  action  to  enforce  a  mechanic's  lien  is  commenced 
when  the  defendant  is  served  with  the  proper  summons,  or  the 
petition  or  complaint  is  placed  in  the  hands  of  the  sheriff  for  im- 
mediate service.'  The  suit  is  not  begun  by  the  service  of  a  sum- 
mons which  names  an  appearance  day  already  past.  The  service 
of  an  amended  summons,  after  the  expiration  of  the  time  within 
which  the  action  is  required  to  be  commenced,  does  not  give  juris- 
diction of  the  suit;  and  the  appearance  of  the  defendant,  and 
his  plea  that  the  action  was  not  commenced  within  the  time  re- 
quired by  law,  are  not  a  waiver  of  his  right  to  insist  upon  the 
forfeiture  of  the  lien.^ 

Under  ajBtatute  providing  that  suit  on  the  lien  of  a  railroad 
contractor  shall  be  brought  within  twelve  months  from  its  record, 
the  suit  is  not  commenced  by  the  mere  filing  of  a  declaration  with 
the  clerk  of  court,  unless  this  be  followed  by  proper  service  upon 
the  defendant.     Without  service  there  is  no  suit.^ 

Service  upon  a  foreign  railroad  company  in  a  suit  to  enforce  a 
mechanic's  lien  may  be  made  by  service  upon  its  station  agents  in 
the  State,  if  there  be  no  general  officer  in  charge  of  such  railroad 
in  the  State,  and  no  officer  has  been  designated  by  the  corpora- 
tion upon  whom  legal  process  may  be  served.^ 

1663.  Where  notice  of  suit  to  foreclose  a  lien  is  given  by 
publication,  if  the  defendant's  name  as  published  differs  sub- 
stantially from  his  true  name,  the  notice  is  insufficient  to  give 

1  Chandler  v.  Hanna,  73  Ala.  390.  v.  St.  Paul  Trast  Co.  (Minn.)  52  N.  W. 

*  Qosliiie  V.  Thompaon,  61  Mo.  471 ;  Bep.  915 ;  Malingren  v.  Phinney  (Minn.), 

Work  V.  HaU,  79  lU.   196;   Dunpby  v.  52  N.  W.  Rep.  915. 

Kiddle,  86  HI.  22 ;  Bnrlingim  v.  Cooper  *  Jones  &  Magee  Lamber  Co.  v,  Bogga, 

(Neb.),  53  N.  W.  Rep.  1025.  63  Iowa,  589, 19  N.  W.  Rep.  678. 

s  Green  v.  Jackaon  Water  Co.  10  Cal.  ^  Cheny  v.  North  &  South  R.  R.  Co. 

374;   Flandreaa  v.  White,  18  Cal.  639;  65  6a.  633. 

Jones  &  Magee  Lamber  Co.  v,  Bogga,  63  *  Morgan  v.  Chicago  &  Alton  R.  R.  Co. 

Iowa,  589,  19  N.  W.  Bep.  678 ;  Steinmetz  76  Mo.  161. 

VOL.  II.               33  618 


§  1569.]     mechanics'  liems  :  PBOCESDinas  to  enforce. 

ner  cannot  continue  to  furnish  materials  on  the  firm  accoont,  and 
take  a  lien  for  the  whole ;  and  he  cannot  add  the  items  for  mate- 
rial thus  furnished  by  him  on  running  account  to  an  acconnt  of 
materials  furnished  by  the  partnership,  so  as  to  make  the  two 
accounts  one,  and  thus  save  the  lien.^ 

Under  a  contract  made  in  the  name  of  one  partner  for  the 
benefit  of  both,  the  petition  to  enforce  the  lien  should  be  brought 
in  the  name  of  both  partners.^  But  if  an  individual  contracts  to 
furnish  materials,  and  before  the  completion  of  the  contract  forms 
a  partnership,  and  some  materials  are  afterwards  furnished  by  the 
firm,  a  joint  petition  cannot  be  maintained  to  enforce  the  lien. 
Neither  can  a  decree  be  entered  in  favor  of  one  petitioner  for  a 
certain  sum,  and  another  decree  in  another  sum  in  favor  of  both 
petitioners.^  The  firm  name  should  be  used  in  enforcing  a  lien, 
where  one  partner  after  the  lien  has  attached  assigns  his  interest 
to  the  other  member.* 

Where  a  contract  is  made  by  a  mechanic  in  his  individual  name, 
and  he  afterwards  takes  a  partner,  and  later  retires  from  the  firm, 
the  remaining  partner  cannot  enforce  the  lien  as  the  legal  suc- 
cessor of  the  firm.     He  is  a  stranger  to  the  contract.* 

1669.  Gonsolidatinff  claims  or  actions.  —  There  is  generally 
some  provision  of  statute  that  any  number  of  persons  claiming 
liens  upon  the  same  property  may  join  in  the  same  action,  or  * 
that  the  court  may  consolidate  seyeral  separate  actions.^  These 
provisions  are  in  different  terms,  but  they  have  for  their  object 
the  combining  of  all  the  liens  upon  the  same  property  in  one 
proceeding,  whereby  expense  is  saved,  and  the  court  can  more 
conveniently  distribute  the  fund  collected  among  the  claimants. 

A  statutory  provision  authorizing  and  inviting  all  persons  hav- 
ing similar  liens  upon  the  same  property  to  become  parties  to 
the  first  suit  brought  for  the  enforcement  of  a  lien,  is  a  privilege 

1  Miller  v.  Hoffman,  26  Mo.  App.  199.  writ  of  sevrtfadoM,  it  shaU  be  lawfol  for 

^  Lombard  v.  Johnson,  76  111.  599.  any  other  person,  having  filed  a  cUim  ts 

'  KobertB  v.  Gates,  64  111.  374.  aforesaid,  to  cause  to  be  entered  on  the  rec- 

*  Jones  V,  Harst,  67  Mo.  56S.  ord  of  the  same  suit  a  saggestion,  setting 

s  Bohem  v.  Seabnrjr,  141  Pa.  St.  594, 31  forth  the  amount  and  nature  of  hlsdaDand, 

A  tl.  Hep.  674.  and  thereupon  he  may  have  a  rule  upon  the 

6  As  in  Wisoonsin :  R.  S.  1878,  §  SS24 ;  defendant  to  appear  and  plead  thereto  ss 

AUis  V.  Meadow  Spring  Distilling  Co.  67  in  other  actions.    2  Brightly's  Pnrdon's 

Wis.  16,  29  N.  W.  Rep.  543.  Dig.  p.  1170,  J  56. 
In  Pennsylxasia,  upon  the  return  of  the 
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and  not  a  command.  Each  creditor  may  commence  a  separate 
snit.  If  such  a  creditor  who  is  served  with  notice  of  the  first 
suit  does  not  appear,  and  the  suit  is  prosecuted  to  judgment,  it  is 
no  bar  to  a  proceeding  by  such  other  creditor  to  enforce  his  lien 
upon  the  same  property.^ 

When  several  claims  are  joined  in  one  complaint,  the  different 
causes  of  action  are  stated  sufficiently  by  making  distinct  state- 
ments of  the  facts  concerning  each  lien,  though  the  claims  are  not 
numbered,  or  otherwise  formally  designated.^ 

Each  claim  should  be  tried  on  its  merits,  and  one  of  several 
consolidated  causes  should  not  be  prejudiced  by  the  introduction 
of  evidence  proper  in  another,  and  such  testimony  should  not  be 
held  applicable  to  any  cause  except  the  one  in  which  it  is  intro- 
duced, without  the  consent  of  all  parties  concerned.^ 

If  two  plaintiffs,  being  both  defeated,  move  separately,  upon 
different  grounds,  for  new  trials,  take  separate  appeals,  and  file, 
separate  bills  of  exceptions,  the  reviewing  court  must  decide  each 
case  on  its  own  record,  and  cannot  consider  the  evidence  in  the 
record  of  the  other.^ 

After  such  consolidation  the  several  causes  of  action  should  be 
treated  as  a  single  action,  and  the  decision  be  embodied  in  a  single 
set  of  findings  and  judgment,  rather  than  a  separate  finding  and 
judgment  on  each  claim.^ 

1670.  As  regrards  the  defendant  to  prooeedings  to  enforce 
mechaaios'  liens,  much  depends  upon  the  nature  of  the  pro- 
ceeding. If  the  proceeding  is  one  at  law,  or  in  the  nature  of  a 
proceeding  at  law,  it  is  not  necessary  or  proper  even  to  make 
subsequent  purchasers  and  incumbrancers  parties.  They  are  rep- 
resented by  the  owner  who  made  the  contract  and  subjected  the 
property  to  the  lien.  They  are  in  privity  with  the  owner,  and 
are  estopped  by  a  judgment  which  is  conclusive  upon  him.^     But 

1  Sexton  V.  Weaver,  141  Maei.  273,  6  *  Harrington  v.  Miller  (Wash.), 31  Pac. 

N.  £.  Rep.  367.  Rep.  325. 

*  Booth  V.  Pendola,  68  Cal.  36,  23  Pac  *  Harmon  r.  San  Frandaco  &  S.  R.  R. 

Repw  SCO.    The  fact  that  the  court  makes  Co.  86  Cal.  617,  25  Pac.  Rep.  124. 

separate  findings  in  each  case  is  not  in  it-  ^  Willamette  Manaf.  Co.  v.  Loe  An- 

self  mfficient  cause  for  lerersal.    Marble  geles  College  Co.  94  Cal.  229,  29  Pac. 

Lime  Co.  v.  Lordsburg  Hotel  Co.  (Cal.)  Rep.  629. 

31  Pac.  Rep.  164 ;  Willamette  Manaf.  Co.  «  State  v.  Eads,  15  Iowa,  114,   83  Am. 

V.  Los  Angeles  College  Co.  94  Cal.  229,  Dec.  399. 

29  Pac.  Rep*  629  distinguished.  In  Main*  the  judgment  obtained  is  not 
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if  the  action  is  an  equitable  one,  all  other  parties  in  interest, 
such  as  inenmbrancera  and  other  persons  haying  liens,  shonld  be 
made  parties,  or  the  foreclosure  will  not  affect  their  rights.^  The 
holder  of  a  junior  mechanic's  lien  may  maintain  an  equitable 
action  to  redeem  from  such  prior  lien.  The  fact  that  the  junior 
lien  was  not  £Qed  until  after  the  action  of  foreclosure  was  com- 
menced does  not  impair  the  right,  if  the  lien  be  afterwards  filed 
within  the  time  allowed.^ 

1571.  If  the  proceeding  is  an  equitable  one,  all  parties  in 
interest  whose  rights  can  be  a£fected  by  the  proceeding 
should  be  made  parties  defendant  to  a  suit  to  foreclose  a  lien, 
not  only  all  persons  claiming  title  in  the  land,  but  also  the  con- 
tractors and  other  lien  claimants.'  If  a  part  owner,  or  the  owner 
of  an  interest  in  the  property  affected  by  the  lien,  is  not  made  a 
party,  his  interest  cannot  be  sold,  or,  if  the  sale  in  terms  covers 
his  interest,  it  is  ineffectual.^  But  the  sale  in  such  case  may  be 
effectual  to  transfer  the  interest  of  other  owners  who  are  made 
parties  to  the  proceedings.  Thus,  in  a  proceeding  to  enforce  b 
lien  upon  community  property  of  a  husband  and  wife  in  Texas, 
if  the  heirs  of  the  wife,  who  has  died  pending  the  proceeding,  are 
not  made  parties,  her  estate  is  not  bound,  but  the  husbands 
interest  may  be  sold  to  satisfy  the  lien.^ 

The  rights  and  interests  of  those  who  are  not  made  parties  to 
the  proceeding  are  not  affected  by  any  judgment  therein.^ 

In  a  proceeding  to  enforce  a  lien  against  a  railroad,  it  is  not 

a  judgment  m  rem,  and  it  does  not  bind  Dec  669;  Kell/  v.  Chapman,  13  SL  530; 

tach  a  purchaser  who  is  not  a  partj  to  the  Danphy  v.  Riddle,  S6   111.  22 ;  Jones  «. 

snit.    Sabseqaentlj,  in  1879,  Acts  1879,  Hartsock,  42  Iowa,  147 ;  Roman  v.  Tbon, 

ch.  136,  §§  1,  2,  a  statute  was  enacted  ao-  S3  Ala.  443,  3  So.  Rep.  759 ;  Trammell  r. 

thoriziDg  the  owner  of  the  property  af-  Hudmon,  78  Ala.  222. 

fected  to  become  a  partj  to  the  snit,  and  *  Franklin  Sar.  Bank  v.  Taylor,  131 IIL 

authorizing  the  court  to  make  him  a  party  376,  23  N.  £.  Rep.  397.  Theproceedmgon 

to  the  suit.    Judgment  is  now  rendered  petition  for  mechanic's  lien  is  not  one  eirea, 

against  the  defendant  and  the  property  or  so  as  to  bind  others  than  parties  and  prinei 

either.     Byard  v.  Parker,  65  Me.  576 ;  in  the  particular  proceeding.    Dnnphj  r. 

Colley  V,  Doughty,  62  Me.  501.  Riddle,  86  III.  22 ;  Kelly  r.  Chapman, 

1  Eyans  v.  Tripp,  35  Iowa,  371.  13  HI.  530;  Raymond  r.  Ewing,  26  DL 

^  Jones  V.  Hartsock,  42  Iowa,  147.  329. 

^  San  Jnan  &  St.  M.  S.  Co.  v.  Finch,  6  •  Pool  v,  Wedemeyer,  56  Tex.  287. 

Colo.  214  ;  Snodgrass  v,  Holland,  6  Colo.  •  McCoy  v,  Qnick,  30  Wis.  5S1 ;  Lsmp- 

596;  Thomas  V.  Ownby,  1  Tex.App.Civ.  son  v.  fiowen,  41   Wis.  484;  Wilier  v. 

Cas.  §  1212 ;   Lomax  v.  Dore,  45  111.  379 ;  Bergenthal,  50  Miss.  474 ;  White  9.  Cbif* 

Williams  t\  Chapman,  17  111.  423, 65  Am.  fin,  32  Ark.  59. 
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essential  that  all  the  companies  interested  in  it  should  be  made 
parties ;  but  no  company  having  an  interest  in  it  vfiil  be  affected 
or  bound  unless  it  is  made  a  party.^ 

1672.  The  owner  is  a  necessary  pcurty.     His  interest  in  the 
land  can  only  be  reached  and  applied  to  the  satisfaction  of  the 
lien  debt  by  making  him  a  party  to  the  proceeding.^    As  a  party 
to  the  original  contract,  a  former  owner  may  properly  be  made  a 
party,  though  he  has  sold  the  land  to  another  subject  to  the  lien, 
but  he  is  not  a  necessary  party .^    If  the  original  owner  has  died 
after  such  sale,  his  administrator  and  not  his  heir  is  the  proper 
party  defendant.     Where  such  deceased  owner  had  conveyed  the 
land  and  taken  a  mortgage  for  the  purchase-money,  and  his  ad- 
ministrator was  made  a  party  to  the  suit,  it  was  held  that  the 
administrator  was  estopped,  after  judgment  and  sale  to  satisfy  the 
mechanic's  lien,  from  selling  the  property  under  a  foreclosure  of 
such  mortgage,  he  having  failed  to  assert  the  rights  of  a  mort- 
gagee in  the  action  to  enforce  the  mechanic's  lien>     But  a  mere 
agent  of  the  owner  or  of  the  employer,  through  whom  the  owner 
or  employer  made  purchases,  is  not  a  proper  party .^    If  such 
agent  be  the  sole  defendant,  the  suit  cannot  be  maintained.     The 
suit  must  be  against  the  principal,  not  against  the  agent.^ 

1673.  Husband  and  wife. —  Where  the  suit  is  against  the 
husband  to  enforce  a  lien  against  his  estate  by  the  curtesy,  the 
wife  has  no  such  interest  as  to  entitle  her  to  become  a  party  to 
the  suit,  either  on  her  own  application  or  that  of  other  parties, 
nor  can  her  interest  in  the  property  be  affected  by  such  suit.^ 

In  a  suit  to  enforce  a  lien  against  a  homestead,  the  wife  of  the 
owner  is  a  proper  party.® 

In  an  action  to  enforce  a  lien  against  the  real  estate  of  a  mar- 
ried woman,  her  husband  is  properly  joined  as  a  party  defendant. 


>  Morgan   v.  Chicago  &  Alton  R.  R.  Rep.  759 ;   German  Nat  Bank  v,  Elwood 

Co.  76  Mo.  161.  (CaL),  27  Pac  Rep.  705. 

*  Keller  v.  Tracj,  11  Iowa,  530;  Bar-  *  §  1678 ;  Harrington  o.  Miller  (Waah.), 

bank  v.  Wright,  44  Minn.  544,  47  N.  W.  31  Pac.  Rep.  325,  per  Anders,  C.  J. 

Hep.  162 ;  Green  v.  Sanford  (Neb.),  51  N.  *  Shields  v.  Keys,  24  Iowa,  298. 

W.  Kep.  967 ;  Ajres  v.  Revere,  25  N.  J.  *  Hooper  v.  Flood,  54  Cal.  218. 

L.  474;  Macintosh  v.  Thurston,  25  N.  J.  ^  Roman  o.  Thorn,  83  Ala.  443,  3  So. 

Cq.  242 ;  White  v.  Chaffin,  32  Ark.  59 ;  Rep.  759. 

Hughes  V.  Torgerson(Ala.),  11  So.  Rep.  ?  Schnell  v.  Clements,  73  lU.  613.    And 

^ ;  Roman  p.  Thorn,  83  Ala.  443,  3  So.  see  Peck  v.  Henslej,  21  Ind.  344. 

>  Weston  0.  Weston,  46  Wis.  130. 
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§§  1574,  1575.]      MECHANIOS'  LIENS :  PB0CEEDIN68  TO  ENFORCE. 

in  order  to  answer  to  any  interest  or  right  of  redemption  be  may 
claim  in  the  land.^ 

But  in  a  suit  to  enforce  a  lien  against  the  property  of  a  married 
woman  arising  under  her  own  contract,  in  States  where  her  prop- 
erty is  made  absolutely  her  own  by  statute,  the  husband  need  not 
be  joined  as  a  party.' 

A  married  woman  who  is  not  made  a  party  to  a  suit  to  foredoee 
a  mechanic's  lien  on  her  land  is  not  bound  by  the  decree,  though 
her  husband  was  made  a  party,  and  defended  the  suit,  when  she 
did  not  authorize  him  to  act  for  her,  and  did  not  know  of  the  suit 
until  after  the  execution  of  a  deed  on  foreclosure  sale.' 

1674.  The  original  oontractor  is  a  neoessary  party  to  a 
proceeding  by  a  8ub-oontractor,  because  the  contract  relation 
and  state  of  accounts  between  the  owner  and  the  original  oon- 
tractor, and  between  the  original  and  sub-contractor,  must  be 
adjudicated  before  the  lien  can  be  established,  and  the  rights  and 
liabilities  of  the  parties  ascertained.^  But  a  contractor  is  not  a 
necessary  party  to  an  action  to  enforce  liens  for  labor  and  mate- 
rials furnished  after  the  abandonment  of  his  contract.^ 

Other  authorities  declare  the  contractor  to  be  a  proper  but  not 
necessary  party  to  such  a  suit.^ 

If  a  contractor  who  is  a  necessary  party  to  the  suit  is  not  made 
a  party  when  the  suit  is  instituted,  he  may  afterwards  be  brought 
in  within  the  time  limited  for  bringing  actions  upon  the  lien,  bat 
not  afterwards.^ 

1676.  Where  there  are  several  Joint  oontraotors,  it  is  not 
necessary  to  join  all  of  them  as  defendants ;  ®  but  one  may  be 

1  Scott  V.  Goldinhnrst,  123  Ind.  268,  24  out   Lumber  Co.    v.  Manrion,  &c  Bj. 

N.  £.  Rep.  333  ;  Kelly  v.  McGehee,  137  Co.  109  N.  C.  658, 14  S.  E.Rep.  35.  See, 

Fa.  St.  443,  20  Atl.  Rep.  623.  howerer,  Cnwford  r.  Crockett,  55  Ind. 

s  Whitney  i;.  Joslin,  108  Mass.  103.  220. 

«  Franklin  Sav.  Bank   v.  Taylor,  131  <  Green  v.  Clifibrd,  94  Cal.  49, 29  Fie. 

III.  376,  23  N.  £.  Rep.  897.  Bep.  831. 

«  Kerns  v.  Flynn,  51  Mich.  573,  17  N.  «  Carney  v.  La  Crosse  &  Milw.  R.  R. 

W.  Rep.  62;  Giant  Powder  Co.  v.  Flume  Co.  15  Wis.  503;  CrawfoidBvUle  v-Batr, 

Co.  78  Cal.  193,  20  Fac.  Rep.  419 ;  Bom-  65  Ind.  367 ;  Hobbard  r.  Moore  (lad.),  31 

beck  V.  Devorss,  19  Mo.  App.  38;  Vree-  N.  E.  Rep.  534. 

land  t;.  Ellsworth,  71  Iowa,  347,  82  N.  W.  7  fary  v,    Boeckler,  6  Mo.  App.  24; 

Rep.  374 ;  Davis  v.  Lumber  Co.  (Colo.)  31  Bombeck  r.  Devorss^  19  Mo.  App.  38. 

Fac.  Rep.  187 ;  Steinkamper  v.  McManus,  *  Pntnam  v.  Boss,  55  Mo.  116;  Hassett 

26  Mo.  App.  51 ;  Sinnickson  r.  Lynch,  25  v.  Rost»  64  Mo.  325;  Frnin  v.  Mitdiell 

N.  J.   L.  317  ;  Lookout  Lumber  Co.  v.  Furniture  Co.  20  Mo.  App.  318 ;  Green  v. 

Sanford  (N.  C).  16  S.  E.  Rep.  849 ;  Look-  Clifford,  94  Cal.  49,  29  Fac  Rep,  831. 
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sued,  and  the  court  may,  at  the  request  of  the  owner,  have  the 
others  brought  in.^  The  non-joinder  of  some  of  the  contractors 
is  not  sufficient  ground  for  sustaining  a  plea  in  abatement.^ 

Where  a  mechanic  in  his  claim  of  lien  has  stated  the  name  of 
the  person  by  whom  he  was  employed,  and  it  turns  out  that  such 
person  was  a  member  of  a  firm,  and  employed  the  mechanic  on 
behalf  of  the  firm,  he  should  nevertheless,  in  his  action  to  enforce 
the  lien,  make  all  the  members  of  the  firm  defendants.^ 

1676.  Where  the  original  oontraotor  has  assierned  his  oon- 
traot,  and  this  has  been  performed  by  another  with  the  consent 
of  the  owner,  the  original  contractor  is  not  a  necessary  party .^ 

1677.  Indorser  of  note  a  proper  party.  —  If  suit  be  brought 
by  the  indorsee  of  a  promissory  note  given  to  a  building  con- 
tractor,  the  indorser  or  aasignor  is  a  proper  if  not  necessary 
party,  and  may  be  joined  in  the  complaint,  or  be  afterwards 
brought  in.* 

1678.  After  a  oonveyance  of  the  premises  upon  whioh  a 
lien  has  attached,  the  original  owner  who  contracted  for  the  im* 
provements  is  not  a  necessary  party  unless  a  personal  judgment 
is  demanded.^  This  is  upon  the  same  principle  that  a  mort- 
gagor who  has  parted  with  his  interest  in  the  mortgaged  prop- 
erty need  not  be  made  a  party  to  a  bill  to  foreclose  the  mort- 
gage. The  object  of  the  suit  is  to  affect  the  property,  and  not 
to  obtain  a  judgment  upon  the  debt.^ 

But  one  who  has  purchased  the  premises  before  or  after  the 
filing  of  the  lien,  and  before  the  commencement  of  the  suit  to 
enforce  it,  is  a  necessary  party.®  The  purchaser  should  be  given 
an  opportunity  to  defend  his  rights.  He  stands  in  the  place  of 
the  original  owner.^ 

^  Potnam  v.  Ross,  55  Mo.  116.  ested  in  tbe  sabject-matter  in  controyeraj 

>  Fo0ter  V.  Wnlflng,  20  Mo.  App.  85.  sboold  be  made  parties  either  as  plaintiff 

*  McDonald  v.  Backns,  45  Cai.  262.  or  defendant*'    Per  Anders,  C.  J. 

*  Harrison,  &c.  Iron  Co.  v,  Conncil  ^  Kellenberger  v.  Boyer,  37  Ind.  188; 
Bloffii  Water  Works  Co.  25  Fed.  Rep.  Stevens  v,  Campbell,  21  Ind.  471. 

170.  8  Marvin  v.  Taylor.  27  Ind.  73;  Hol- 

*  Pairo  V.  Bethell,  75  Va.  825.  land  v.  Jones,  9  Ind.  495 ;  Ortwine  v.  Cas- 
«  Rose  V,  Paper  Works,  29  Conn.  256 ;    key,  43  Md.  134. 

McCormick  v,  Lawton,  3  Neb.  449 ;  Har-  *  Robins  v.  Bunn,  34  N.  J.  L.   322 ; 

rington  V.  Miller  (Wash.),  31  Pac.  Rep.  Rice  v.  Hall,  41  Wis.  453 ;  Edwards  v. 

325.    "After  assignment,  the  assignor  has  Derrickson,  28  N.  J.   L.  39  ;  Gordon  v, 

no  longer  any  interest  in  the  property  to  Torrey,  15  N.  J.  Eq.  112,  82  Am.  Dec. 

be  affected,  and  is  not  a  neceesary  party  273. 

under  tbe   rule  that   the  persons  inter  521 


§§  1579-1581.]      HECHANIOS'  LIENS  :  PROCEEDINGS  TO  ENFOBGE. 

1679.  A  subsequent  mortgasree  or  other  incumbranoer 
should  be  made  a  party  defendant ;  otherwise  the  sale  will  not 
affect  his  rights,  but  he  will  still  have  the  right  to  redeem.^  An 
assignee  of  the  fund,  or  of  a  part  of  the  fund,  should  be  made 
a  party .^  The  owner  of  a  leasehold  interest  in  the  property  must 
be  made  a  party.* 

1580.  Both  the  trustee  and  the  cestui  que  trust  should  be 
made  parties  where  the  incumbrance  is  in  the  form  of  a  trust 
deed.^  But  if  the  cestui  que  trv^t  allows  a  decree  to  be  entered 
upon  the  merits  of  the  case,  without  asking  to  have  the  trustee 
joined  as  a  party,  the  cestui  que  trust  and  those  claiming  under 
him  will  be  bound  by  the  decree.^  The  cestui  que  trusty  the 
owner  of  the  indebtedness,  is,  however,  an  indispensable  party,  as 
his  interest  alone  is  to  be  affected  by  the  decree.^  To  establish 
a  lien  as  superior  to  that  of  a  trust  deed,  not  only  the  trustee,  bat 
the  cestui  que  trusty  must  be  made  a  party  to  the  proeeediugJ 
But  where  the  property  is  held  by  a  general  trustee,  who  has 
power  to  charge  it  with  liens  for  repairs,  the  cestui^  que  tru^ 
need  not  be  made  parties  defendant.* 

1681.  A  prior  inoumbranoer  or  prior  lien-holder  is  not  ordi- 
narily a  necessary  or  proper  pari^  to  a  suit  to  foreclose  a  me- 
chanic's lien,®  especially  if  the  petitioner  subordinates  his  lien  to 
that  of  the  prior  incumbrance.^^  A  junior  lien  can  be  foreclosed 
by  a  sale  of  the  property  subject  to  the  prior  incumbrance  or  lien. 
If  the  prior  incumbrancer  or  lien-holder  is  willing  to  receive  pay- 
ment, and  willing  to  have  the  entire  property  sold  under  the  junior 
lien,  he  may  be  made  a  party  to  the  suit,  and  the  plaintiff  will  be 
required  to  pay  off  such  prior  incumbrance  or  lien  in  the  fiist 

1  Heim  v,  Vogel,  69  Mo.  529 ;  Coe  v,  v.  McGraw,  1  Bradw.  134 ;  McGraw  t. 
Bitter,  86  Mo.  277;  Goodman  v.  White,  Bayard,  96  111.  146;  Scanlanv.  Cobb,  85 
26  Conn.  317  ;  Farwell  v.  Marpby,  2  Wis.    111.  296. 

533 ;  Eennej  v.   Apgar,  93  N.  Y.  539 ;  ^  Bennitt  v,  Wilmington  Star  M.  Co. 

Basaett  v.    Menage  (Minn.),    53  N.  W.  18  Bradw.  17. 

Rep.  1064.    So  hj  statute  in  Kew  Jeraey.  *  Clark  v.  Manning,  95  111.  580 ;  Gajtes 

Laws  1884,  ch.  175,  §  1.  v.  Franklin  Savings  Bank,  85  Bl.  256. 

2  Williams  v.  Deutscber  Verein  Club,  ^  Paddock  v.  Stout,  121  IIL  571, 13  N. 
14  N.  Y.  Supp.  368 ;  Williams  v.  Electric  K.  Rep.  182  ;  Clark  v.  Manning,  95  ffl. 
Illuminating  Co.  16  N.  Y.  Supp.  857.  580. 

8  Wrigbt  V.  Cowie    (Wasb.),  31  Pac.        *  Chcatbamr.  Rowland,  92  N.  C.  340. 
Rep.  878.  *  Jones  on  Mortgages,  §  1439 ;  Case 

«  Bennitt  v,  Wilmington  Star  M.  Co.  Manuf.  Co.  v.  Smith,  40  Fed.  Rep.  339. 
18  Bradw.  17,  119  111.  9;  Qark  v.  Man-        !<>  Portones  v.  Badenoch,  132  Dl  377, 

ning,  4  Bradw.  649,  95  III.  580;  Bajrard  23  N.  £.  Rep.  349. 
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instance  from  the  proceeds  of  the  sale ;  and  in  the  event  of  bis 
failure  to  do  so  within  a  limited  time,  his  lien  should  be  declared 
to  be  barred.^ 

Persons  claiming  prior  liens  or  interest  in  the  property  may 
be  made  parties  where  the  order  of  the  liens  is  involved  in  the 
litigation  and  should  be  determined  by  the  decree.^  But  where 
the  complaint  or  petition  does  not  indicate  that  prior  incum- 
brancers are  made  parties  for  the  purpose  of  having  the  amounts 
due  them  ascertained  and  paid  out  of  the  proceeds,  and  no  pro- 
vision for  such  payment  is  made  in  the  judgment,  the  liens  of 
such  prior  incumbrancers  are  not  cut  off  by  a  foreclosure  and 
sale  of  the  property.* 

Upon  the  foreclosure  of  a  prior  mortgage,  the  court  should 
provide  in  the  sale,  if  possible,  for  the  protection  of  persons  hav- 
ing equities  under  subsequent  mechanics'  liens.^ 

1682.  ^Where  a  meohanio's  lien  is  prior  to  a  mortgage,  the 
lien  is  not  affected  by  a  foreclosure  and  sale  under  the  mortgage. 
Bat  if  the  lienor  is  made  a  party  defendant  to  the  foreclosure 
suit,  either  on  his  own  application  or  otherwise,  and  consents  to 
have  the  amount  of  his  claim  ascertained  and  paid  out  of  the 
proceeds,  the  lien  upon  the  property  is  cut  off  by  the  sale,  and 
the  lienor's  claim  is  transferred  to  a  demand  upon  the  proceeds 
of  the  sale.  It  must  appear,  however,  that  the  lienor  consents 
to  a  sale  of  the  property  free  from  all  claim  of  lien.  His  appear- 
ance in  the  foreclosure  suit,  and  waiver  of  service  of  papers 
*' except  notice  of  sale  and  application  for  surplus  moneys,"  is 
not  a  consent  to  come  in  subsequent  to  the  mortgage,  and  does 
not  operate  as  an  estoppel  against  his  making  a  claim  upon  the 
premises  by  virtue  of  the  lien,  in  the  absence  of  proof  that  the 
premises  were  sold  clear  of  the  lien  with  his  knowledge  and 
acquiescence.*  ^ 

1583.  ^Where  a  meohanio's  lien  has  priority  as  to  the 
buildings  and  improvements  erected,  but  a  prior  mortgage  re- 
tains its  priority  as  to  the  land,  it  is  the  duty  of  the  court  to 
fiud  and  adjudicate  upon  the  rights  of  the  prior  incumbrancers, 

^  Millard  v.  West,  50  Iowa,  616.  *  Emigrant  Ind.  Sav.  Bank  v,  Goldman, 

The  forecloaore  sale  in  sach  case  should  75  N.  Y.  127. 

l>e  in  pursnanoe  of  the  power  in  the  prior  *  Livingston  o.    Mildram,  19    N.    Y. 

mortgage.  Watson  v.  Gardner,  119 111.312.  440. 

'  Fowler  V.  Mutual  L.  Ins.  Co.  28  Hun,  *  Emigrant  Ind.  Sav.  Bank  t;.  Goldman, 

IW;  Brown  v.  Volkening,  64  N.  Y.  76.  75  N.  Y.  127. 
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§§  1584,  1585.]      HECHAKIGS'  LIBN8 :  PB00EEDIN6S  TO  ENFOBCE. 

and  it  is  proper  to  make  them  parties  to  the  lien  suit  for  this 
purpose.^  In  Illinois  ^  the  statnte  anthorizes  a  sale  in  such  case 
of  the  entire  property,  both  the  land  and  the  buildings,  and  the 
application  of  the  proceeds  according  to  the  rights  of  the  parties ; 
and  of  coarse  the  prior  mortgagee  becomes  a  necessary  party  to 
the  snit.  The  proceedings  and  the  decree  then  diyest  the  lien  of 
the  prior  mortgage.^ 

1684.  Other  lienors.  —  To  a  proceeding  to  foreclose  a  me- 
chanic's lien,  other  lienors,  subsequent  as  well  as  prior,  may 
properly  be  made  parties  defendant,  for  the  purpose  of  having 
the  amounts  and  priorities  of  their  respective  liens  established ; 
and  the  judgment  may  properly  provide  for  a  sale  of  the  prem- 
ises in  behalf  of  all  the  lienors  who  are  made  parties,  and  for  the 
payment  to  them  of  their  liens  according  to  their  respective 
rights.^  The  rule  is  otherwise  in  the  case  of  mortgages;^  but 
in  the  case  of  liens  it  is  deemed  more  convenient  and  expedient 
to  permit  the  adjustment  of  all  liens  arising  under  the  same  coa- 
tract  in  a  single  action. 

A  lien-holder  who  is  not  made  a  party  in  the  first  instance  is 
entitled,  upon  application,  to  come  in  at  any  time  before  final 
judgment,  and,  by  an  answer  in  the  nature  of  a  cross-petition,  set 
forth  his  claim  of  lien,  and  ask  to  have  the  same  foreclosed.^ 

Where  a  proceeding  to  foreclose  a  mechanic's  lien  is  com- 
menced by  any  claimant,  and  a  prior  or  subsequent  lienor  is 
made  a  party  and  duly  appears,  he  has  thereafter  a  right  to 
carry  through  the  proceeding  for  his  own  benefit ;  and  if  the 
claimant  instituting  the  proceedings  in  any  way  becomes  disen- 
titled to  continue  the  proceedings,  any  other  lienor  who  has 
appeared  in  the  proceedings  may  continue  them  for  the  enforoe> 
ment  of  his  own  lien  J 

1586.  New  parties  may  be  summoned  in  pending  the  ac- 
tion, at  any  time  prior  to   final  decree,  where  their  interest  is 

^  Miller  v.  Ticknor,  7  Bradw.  393.  is  Qsaal  in  foreclosure,  that  they  etum 

^  §  1199.  some  interest  or  lien  snbseqaent  to  thtt 

>  Topping  t;.  Brown,  63  111.  348.  of  the  plaintiff.    Lnscher  v.  Morris,  18 

*  Kenney  v.  Apgar,    93    N.    Y.   539 ;  Abb.  N.  C.  67. 

Scherrer  v.  Music  Hall  Co.  18  N.  Y.  8upp.  '  Jones  on  Mortgages,  §  1439. 

459.  *  Johnson  v,  Eeeler,  46  Kans.  3<M,  26 

One  foreclosing  a  mechanic's  lien  would  Pac.  Rep.  728. 

probably  not  be  allowed  to  gain  priority  ^  Abham  v,  Boyd.  5  Daly,  3S1 ;  Joha- 

by  making  other  lienors  holding  prior  son  v.  Keeler,  46  Kana  304,  S6  Pac.  Rsp- 

liens  parties,  under  an  allegation,  soch  as  728. 
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such  as  to  render  them  necessary  or  proper  parties,  so  that  there 
may  be  a  final  adjudication  of  rights  of  all  parties  in  interest.^ 

When  a  new  party  is  brought  in  by  amendment,  the  suit  as 
to  him  is  brought  from  the  date  of  the  amendment.^  The  suit, 
so  far  as  the  new  party  is  concerned,  can  have  no  relation  back 
to  the  time  of  bringing  suit  against  the  original  defendants.^ 

According  to  some  authorities,  the  petition  or  complaint  may 
be  amended  and  new  parties  brought  in,  after  the  expiration  of 
the  time  limited  for  the  enforcement  of  the  lien.  The  limitation 
applies  to  the  commencement  of  the  action.^ 

But  the  generally  accepted  rule  is  that,  as  to  the  new  party 
brought  in,  the  amendment  introducing  such  party  is  the  com- 
mencement of  the  action  as  to  such  party;  and  if  the  time 
within  which  the  action  may  be  commenced  against  such  party 
has  expired,  the  action  against  such  party  is  barred.^  Thus,  if 
the  action  was  brought  against  the  husband  alone,  and  the  wife 
is  brought  in  as  a  defendant  by  amendment  after  the  time  lim- 
ited by  statute,  the  statute  is  a  bar  in  her  favor.® 

If  the  plaintiff  has  sued  the  wrong  person,  he  cannot  by  motion 
substitute  the  right  person  as  defendant.^ 

^  Snodgrass  v.  Holland,  6  Colo.  596.  &c  R.  R.  Co.  v.  Culbenon,  72  Tex.  375| 

Though  0ach  action  was  commenced  on  10  S.  W.  Rep.  706 ;  Telfenero.  Dillard,  70 

the  law  side  of  the  coart,  if  the  petition  Tex.  139,  7  S.  W.  Rep.  S47 ;  Jones  v. 

sutes- facts  such  as  would  entitle  plaintiff  Johnson,  81  Qa.  293,  6  S.  E.  Rep.  181 ; 

to  relief  in  equity,  new  parties  may  be  Bell's  Appeal,  115  Fa.  St.  88,  8  Atl.  Rep. 

added  by  amendment  as  in  suits  in  equity.  177 ;  Bartley  v.  Smith,  43  K.  J.  L.  321 ; 

Grass  Lumber  Co.  v.  Rogers,  85  Ga.  587,  Adams  v.  Phillips,  75  Ala.  461 ;  Young 

11  S..E.  Rep.  867.  t*.  Stouts,  74  Ala.  574;  Russell  v.  Bell, 

>  See  §  1663 ;  Bennitt  v.  Wilmington  44  Pa.  St  47 ;  Church  v,  Schreiner,  88 

Star  M.  Co.  119  Bl.  1,  7  N.  E.  Rep.  498 ;  Pa.  St.  124.    The  act  of  Pennsylvania  of 

Crowl  V.  Nagle,  86  111.  437;  Watson  v.  June  11,  1879,  allowing  amendments  in 

Gardner,  119  BL  312, 10  K.  E.  Rep.  192,  any  stage  of  the  proceedings,  by  adding, 

18  Bradw.  386,  392 ;  Dunphy  v.  Riddle,  changing,  and  striking  out  the  names  of 

S6  BL  22 ;  Clark  v.  Manning,  95  III.  580.  claimants,  or  of  owners  or  contractors, 

'  Crowl  9.  Nagle,  86  Bl.  437.  does  not  allow  the  bringing  in  of  a  party 

*  Manly  v.  Downing,  15  Neb.  637,  19  after  the  lien  has  expired.  Knox  o.  Hilty, 
N.  W.  Rep.  601.  118  Pa.  St.  430,  11  Atl.  Rep.  792. 

*  See  §  1669;  Miller  v.  Mclutyre,  6  Pet.  •  Seibs  v.  Englehardt,  78  Ala.  508. 
61;  Dunphy  V.  Riddle,  86  Bl.  22;  Crowl  i  Spence  v.  Griswold,  23  Abb.  N.  C. 
V.  Nagle,  86  Bl.  437  ;  Green  v.  Sanford  239,  7  N.  Y.  Snpp.  145.  The  fact  that  the 
(Neb.),  51  N.  W.  Rep.  967,  orerruling  statute  provides  that  a  lien  shall  not  be  in- 
Manly  V.  Downing,  15  Neb.  637,  19  N.  valid  because  of  a  mistake  in  the  name  of 
W.  Rep.  601 ;  Brown  v.  Gool8by,34  Miss,  the  owner  in  the  notice  of  claim  does  not 
437 ;  Gorman  o.  Judge,  27  Mich.  138, 140 ;  aid  the  plaintiff  in  making  an  exchange  of 
McGraw  t;.  Bayard,  96  Bl.  146;  East  Line,  defendants. 
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1586.  Upon  the  death  of  the  owner  before  suit  is  com- 
menoed,  or  pending  the  suit,  to  enforce  the  lien,  the  proceedings 
may  be  brought  or  continued  againsfc  his  executor  or  adminis- 
trator as  a  party  defendant,  for  the  personal  estate  of  the  dece- 
dent is  primarily  liable  for  the  lien  ^ebt.^  But  the  real  estate 
against  which  the  lien  exists  descends  to  the  heirs  or  passes  to 
the  devisees  under  the  will,  and  therefore  the  heirs  or  deyisees 
become  necessary  parties  by  reason  of  their  interest,  and  should 
be  joined  as  defendants.^  If  the  original  owner  has  died,  after 
having  conveyed  the  property  and  taken  back  a  mortgage  for  the 
purchase-money,  it  is  not  necessary  to  make  his  heirs  parties 
defendant,  but  only  his  administrator.'  Where  the  interest  of  the 
decedent,  upon  which  the  lien  has  attached,  is  a  chattel  interest, 
which  passes  to  the  administrator,  he  alone  is  a  necessary  party  to 
the  suit.^ 

An  action  to  foreclose  a  mechanic's  lien  is  an  action  in  rem. 
Accordingly  a  statute  which  prohibits  the  bringing  of  any  suits 
against  heirs  or  devisees  of  real  estate,  in  order  to  charge  them 
with  the  debts  of  the  testator  or  intestate,  within  three  years  after 
the  granting  of  letters  testamentary  or  of  administration,  does  not 
apply  to  mechanics'  liens.^ 

VI.   Pleadings  and  Practice. 

1587.  The  petition  or  complaint  must  substantially  con- 
form to  the  statute.  In  drafting  the  pleadings,  the  pleader 
should  have  the  statute  before  him,  with  the  view  to  seeing  that 
all  the  essential  requirements  are  met  in  the  allegations  of  the 
petition  or  complaint.  The  statute  which  gives  a  mechanic  a  lien 
is  in  derogation  of  the  common  law,  and  a  lien  can  be  established 
only  by  a  clear  compliance  with  the  requirements  of  the  statute. 

1  Taylor  v.  Taylor,  3  Bradf.  (N.  Y.)  '  Gaerrant  v,  Dawson,  34  Mass.  149; 

54;  Hughes  v,  Torgerson  (Ala.),  II  So.  Mix  v.   Ely,  2  Greene,  513;  Robins  r. 

Rep.  209.  Bunn,  34  N.  J.  L.  322,  per  Scndder,  J.; 

It  is  so  provided  hy  statute  in  many  Shields  v,  Eejs,  24  Iowa,  298;  Simonds 

States,  as  for  instance  in  Ohio,  where  the  v.  Buford,  IS  Ind.  176 ;  Hughes  p.  Toiigcr- 

provision  is  that  executors  and  adminis-  son  (Ala.),  11  So.  Rep.  209. 

trators  of  deceased  owners  shall  hare  the  '  Shields  v.  Kejs,  24  Iowa,  298. 

same  rights,  and  be  subject  to  the  same  *  Brown  v.  Zeiss,  59  How.  Pr.  345. 

liabilities,  under  the  mechanics'  lien  law,  as  *  Marryatt    v.    Rilej,  2  Abb.   N.  T. 

such  owners  would  enjoy  and  be  subject  to  119. 
if  ulivc.     Laws  1887,  p.  47,  §  3192. 
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The  petition  must  allege  everything  essential  to  making  out  a  case 
under  the  statute.^ 

1588.  The  oomplaint  or  petition  must  show  affirmatively 
that  all  the  necessary  steps  to  acquire  a  lien  have  been 
taken.^  It  is  not  sufficient  merely  to  recite  the  notice  or  claim 
of  lien.^  It  must  show  that  a  debt  is  due  the  plaintifiE  for  work 
done  or  material  furnished  for  the  erection  or  repair  of  a  building 
or  other  improvement  within  the  terms  of  the  statute.^  It  must 
show  not  only  that  the  debt  is  owing,  but  that  it  had  become 
payable,  before  the  commencement  of  the  action,  so  that  there 
was  at  that  time  a  cause  of  action.^  It  must  state  the  particu- 
lars of  the  demand  or  account  in  accordance  with  the  statutory 
provision.^ 

Inasmuch  as  the  claim  or  notice  of  lien  required  by  statute 
is  the  foundation  of  the  action,  the  petition  must  allege  the  making 
of  it,  and  should  make  a  copy  of  it  a  part  of  the  petition.^  The 
petition  should  show  affirmatively  that  the  notice  filed  contained 
all  the  essential  provisions  required  by  statute.^ 

If  the  complaint  is  defective  in  failing  to  state  all  the  necessary 
grounds  for  claiming  a  lien,  objection  to  its  efficiency  must  be 
taken  by  demurrer  or  answer,  and  cannot  be  raised  for  the  first 
time  on  appeal.^ 

1589.  It  must  aver  that  the  labor  was  done  or  the  materi- 
als furnished  in  aooordanoe  with  a  oontract,  or  with  the  con- 
sent of  the  owner ;  ^^  that  the  claim  or  notice  of  lien  was  prop- 

^  Belanger  v.  Hereej,  90  HI.  70 ;  McNeal  lien,  it  is  Bufficient.     Huae  v.  Waahburn, 

Foundry  Co.  v.  Bullock,  38  Fed.  Rep.  59  Wis.  414,  18  N.  W.  Rep.  341. 
565.  ^  Harmon  v.  Ashmead,  60  Cal.  439. 

*  Foster  v.  Poillon,  2  E.  L     Smith,        ^  Spenser  v.  Doberty  (R.  I.)>  Index  to 
556;  Cronkright  v.  Thomson,   1   £.   D.  Dec.  G.  O.  1890,  p.  83,  20  Atl.  Rep.  232. 
Smith,  661;  Bailey  v.  Johnson,  1  Daly,  61 ;        ^  Scott  r.  Goldinburst,  123  Ind.  268, 
Porter  n.  Miles,  67  Ala.  130;    Chaffln  v.  24  N.  £.  Rep.  333. 

McFadden,  41  Ark.  42.  ^  Pilz  v.  Killingsworth,  20  Oreg.  432, 

*  Daffy  V,  McManna,  4  E.  D.  Smith,     26  Pac.  Rep.  305. 

657 ;  Rnas  Lumber  Co.  v.  Garrettson,  87  '  Ruas  Lumber  Co.  v.  Garrettson,  87 

Cal.  589,  25  Pac.  Rep.  747.  CaL  589,  25  Pac.  Rep.  747. 

*  Dewey  v.  Fifield,  2  Wis.  73 ;  Dean  v,  1°  Bertheolet  v.  Parker,  42  Wis.  551 ; 
Wheeler,  2  Wis.  224;  Roberts  r.  Camp-  Wheeler  <;.  Hall,  41  Wis.  447;  Doughty  p. 
bell,  59  Iowa,  675,  13  N.  W.  Rep.  846.  Devlin,  1  E.  D.  Smith,  625 ;  Dixon  v.  La 

If  the  debt  is  sufficiently  stated  in  the  Farge,  1  E.  D.  Smith,  722 ;  Broderick  v. 
notice  or  claim  of  lien,  and  this  is  recited  Poillon,  2  E.  D.  Smith,  554 ;  Quinn  v.  The 
in  the  complaint  or  petition  to  enforce  the    Mayor,  2  E.  D.  Smith,  558 ;  Bailey  v.  John- 
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erly  verified,^  and  filed  within  the  time  limited.^  It  most  shov 
that  the  materials  furnished  were  furnished  for  use  in  the  build- 
ing or  improvement  in  question.'  It  must  show  that  the  suit  was 
brought  within  the  time  limited,  and  that  the  suit  is  to  enfons 
the  lien.^  The  character  of  the  work  must  be  shown,  for  it  is  not 
for  all  kinds  of  work  that  a  lien  is  allowed.  The  completion  of 
the  work  must  be  shown,  so  that  it  may  appear  that  the  notice 
or  statement  of  the  lien  was  filed  within  the  time  allowed.^  As 
against  mortgagees  and  other  incumbrancers,  the  date  of  the  com- 
mencement of  the  lien  is  important ;  and  for  this  purpose  the  date 
of  the  contract,  or  the  date  of  the  commencement  of  the  building, 
or  the  date  of  the  commencement  of  the  work,  whicheyer  is  the 
date  of  the  commencement  of  the  lien,  must  be  alleged.^  It  most 
show  that  the  claim  or  notice  of  lien  was  duly  made,  verified,^  and 
filed  within  the  time  prescribed.® 

1690.  A  oomplaint  to  enforce  a  lien  for  materials  should 
allege  that  they  were  used  in  the  construotion  of  the  building 
or  improvement  upon  which  it  is  sought  to  establish  a  lien,  or  that 
they  were  furnished  for  such  uee.^  Averments  that  the  defendant 
employed  a  contractor  to  erect  a  house  on  his  land  described  that 
the  contractor  procured  from  the  plaintifiE  certain  materials  to  be 
used  in  the  construction  of  the  house ;  that  the  materials  weie  so 
used,  and  that  the  plaintiff,  before  the  time  of  furnishing  them, 
notified  the  defendant  that  he  was  about  to  furnish  them,  —  taken 
together,  suiBciently  state  that  the  materials  were  furnished  for, 

Bon,  1  Daly,  61;  Adama  v.  Bubler,  116  v.  Fifield,  2  Wis.  73 ;  Arkanaas  Cent  B.  B. 

Ind.  100,  18  N.  £.  Rep.  269;  Neeley  v.  Co.  r.  McKay,  30  Ark.  682. 

Searight,  113  Ind.  316,  15  N.E.  Rep.  598.        <  Patent  Brick  Co.  9.  Moore,  75  Cal.  205, 

The  contract  should  generally  be  set  16  Pac.  Rep.  890;  Fathman  Planing  MOI 

forth  in  the  petition  or  complaint.    Logan  Co.  v.  Ritter,  33  Mo.  App.  404;  Cohn  r. 

».  Attix,  7  Iowa,  77.  Wright,  89  Cal.  86,  26  Pac.  Rep.  643. 

A  complaint  is  not  demurrable  because        *  Da  Bay  v.  Uline,  6  Wis.  588. 
it  shows  that  materials  were  furnished  to        '  Davis  v.  Alrord,  94  U.  S.  545,  per 

a  contractor  employed  by  the  owner,  and  Field,  J. ;  Henry  v.  Hinds,  1 8  Ma  App.  497. 
not  upon  a  contract  made  immediately        *  Davis  r.  Alvord,  94  U.  S.  545 ;  McKee 

with  the  owner  or  his  agent.    Neeley  v.  v.  Travellers'  Ins.  Co.  41  Fed.  Rep.  117. 
Searight,   113  Ind.  316,  15  N.  E.  Rep.        f  Glass  v.  St.  Paul  Carriage  Ca  43 

598;  Iludmon  v.  Trammell,  86  Ala.  472,  Minn.  228,  45  N.  W.  Rep.  150. 
6  So.  Rep.  4 ;  Jarvis-Conklin  Mortgage       >  Hurlbert  v.  New  Ulm  Baaket  Works, 

Trust  Co.  17.  Sutton,  46  Kans.  166,  26  Pac.  47  Minn.  81,  49  N.  W.  Rep.  521. 
Rep.  406.  •  Patent  Brick  Co.  v,  Moore,  75  Od. 

1  Hallaghan  v.  Herbert,  2  Daly,  253;  205, 16  Pac  Rep.  890;  Holmes  v.  Richet, 

Conklin  v.  Wood,  3  E.  D.  Smith,  662.  56  Cal.  307,  38  Am.  Rep.  54 ;  Bottomly  ». 

a  Bailey  ».  Johnson,  1  Daly,  61 ;  Dewey  Church,  2  CaL  90;  Watrous  v.  Klmen- 

528  dorf,  55  How.  Pr.  461. 


PLEADINGS  AND  PRACTICE.     [§§  1591,  1592. 

and  used  in,  the  erection  of  the  house,  though  the  averments  are 
not  so  direct  and  specific  as  they  might  be.^ 

1591.  The  petition  must  allege  that  the  defendant  was  the 
owner  of,  or  had  some  title  to,  the  land  and  buildings  against 
which  it  is  sought  to  establish  the  lien,  or  that  he  has  some  inter- 
est in  them.^  The  fact  that  one  was  in  possession  of  land,  claim- 
ing title  thereto,  when  he  ordered  improvements  to  be  made  upon 
it,  or  made  his  contract  for  labor  or  materials,  is  some  evidence  of 
ownership ;  and  under  a  statute  which  provides  that  a  mechanic's 
lien  shall  extend  to  an  estate  in  fee,  for  life,  for  years,  or  any  other 
estate,  or  any  right  of  redemption  or  other  interest  which  one  may 
have  in  land  at  the  time  of  making  the  contract,  is  sufficient 
proof.^  Whatever  his  interest  may  be,  this  may  be  subjected  to 
a  lien,  and  he  cannot  demand  that  the  extent  of  his  title  be 
proved.  The  title  to  the  property  sought  to  be  charged  with  the 
lien  cannot  be  litigated.  The  title  becomes  material  to  a  pur- 
chaser at  the  sale  to  enforce  the  lien,  yet  it  is  a  matter  not  to  be 
settled  in  the  suit  to  foreclose  the  lien,  but  in  some  future  pro- 
ceeding.^ A  petition  which  fails  to  state  that  the  improvement 
was  erected  under  a  contract  with  one  having  an  interest  in  the 
land  or  the  ownership  of  it  is  insufficient,  and  is  not  aided  by  a 
verdict.* 

In  a  proceeding  by  a  sub-contractor  it  is  essential  that  he 
should  connect  himself  with  the  owner  by  showing  with  whom  the 
original  contract  was  made  as  owner,  and  that  such  person  had  an 
interest  in  the  premises  affected  by  the  proceedings.® 

A  petition  which  prays  for  a  lien  against  the  entire  premises, 
while  it  admits  that  defendant  is  owner  of  only  an  undivided  half 
interest  therein,  is  defective,  but  may  be  amended^ 

1692.  But  the  petitioner  or  oomplainant  is  not  required  to 
allege  and  prove  the  precise  title  of  the  defendant  to  the  land 
upon  which  the  lien  is  claimed.^     The  lien  is  enforced  only  upon 

1  Neelej   v.    Bearight,   113   Ind.  316,  «  Chambers  v.  Besoist,  25  Mo.  App. 

15  N.  E.  Bep.  59S;  LawtoD  v.  Case,  73  520;  Cole  t;.  Barron,  8  Mo.  App.  509. 

lod.  60.  ft  Peck  v.  Bridwell,  6  Mo.  App.  451. 

>  Clark  V.  Raymond,  27    Mich.  456;  «  Bertbeolet  r.  Parker,  43  Wis.  551. 

Fein  v.  Daris,  2  Wyo.   118;    Hajrs    v,  ">  Spencerv.Dohertj,  17  R.  I.83,20Atl. 

Meicier,  22  Neb.  656,  35  N.  W.  Rep.  Rep.  232. 

894.  8  WUler  t;.  Bergenthal,  50  Wis.  474, 

*  Cbisholm  v.  Williams,  12S  lU.  115,  479,  7  K.  W.  Rep.  352;  Moritz  v.  Splits, 

21  N.  E.  Rep.  215.  5&  Wis.  441,  13  N.  W.  Rep.  555. 
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such  interest  as  he  has  in  the  premises.  It  issuflBcient  to  allege 
that  the  defendant  has  an  interest  in  the  premises ;  ^  if  he  has  no 
interest  the  judgment  and  any  sale  under  it  are  ineffectual.^  An 
averment  in  regard  to  the  interest  of  the  defendant  is  sufficient^  if 
enough  appears  to  disclose  the  rights  of  the  parties,  and  to  admit 
all  evidence  bearing  upon  these  rights.^ 

In  a  proceeding  by  a  principal  contractor  it  is  not  necessary  to 
prove  the  title  of  the  defendant  to  the  land  upon  which  the  lien  is 
claimed.^  The  reason  is  that  the  lien  is  enforcible  only  upon  his 
interest,  and  if  he  has  no  interest,  then  the  plaintiff  takes  nothing 
by  his  judgment.  This  rule  is  like  that  which  applies  in  the  case 
of  a  foreclosure  of  a  mortgage.  The  petition  in  such  case  need 
not  state  that  the  person  against  whom  the  lien  is  claimed  has  any 
interest  in  the  premises  affected  by  the  proceeding.^ 

1593.  A  8nb-oontraotor  seekinff  to  enforce  a  lien  should 
allefire  such  indebtedness  to  himself  on  the  part  of  the  con- 
tractor as  will  justify  the  decreeing  of  a  lien.*  A  petition  by  a 
laborer  which  does  not  state  that  something  is  due  him  from 
his  immediate  employer,  for  the  services  on  which  the  lien  is 
founded,  is  defective.  A  statement  to  this  effect,  in  the  claim  for 
a  lien  attached  to  the  petition,  cannot  have  the  effect  of  such  an 
averment  in  the  petition,  for  the  claim  of  lien  was  made  at  an 
earlier  date ;  and  though  it  might  amount  to  an  averment  that 
something  was  due  then,  it  does  not  amount  to  an  averment  that 
something  was  due  when  the  action  was  begun.^ 

1694.  A  sub-contraotor  should,  moreover,  aver  an  indebt- 
edness by  the  owner  to  the  orisrinal  contractor,  or  that  the 
owner  was  notified  by  the  sub-contractor  of  his  claim  in  par- 
suance  of  statute,  so  that  the  owner  became  liable  for  the  pay- 
ment of  the  claim;^  A  sub-contractor  is  only  entitled  to  be  paid 
by  the  owner  while  something  is  due  from  the  latter  to  the 

1  Rice  V.  Hall,  41  Wia.  453;  Shaw  v.  By.  Co.  62  Iowa,  2S0,  17  K.  W.  Bepu 

Allen,  24  Wis.  563.  530. 

^  Jessup  r.  StODe,  13  Wis.  466.  b  Rosenkranz  v.  Wagner,  62  CaL  151 ; 

B  Henderson  o.  Connolly  (111.),  14  N.  E.  Bnss  Lumber  Co.  v.  Garxettaon,  87  Cal. 

Rep.  1.  589,  25  Pac.  Rep.  747;  Eplej  v.  Scherer,  5 

«  Wilier  V,  Bergenthal,  50  Wis.  474;  Colo.  536 ;  Leigne  v.  Schwarder,  67  How. 

MoritB  r.  Splitt,  65  Wis.  441.  (N.  Y.)  Pr.  130,  10  Daly,  547;  Baflcy  r. 

«  Moritz  V.  Splitt,  55  Wi&  441.  Johnson,  1  Daly,  61,  67 ;  Follenwider  v. 

«  Martin  v.  Morgan,  64  Iowa,  270,  20  Longmoor,  73  Tex.  480,  11  S.  W.  Rep. 

N.  W.  Rep.  184.  500 ;  Parsley  v.  Dayid,  106  N.  C.  225, 10 

7  Stubbs  t;.  CHftrinda,  C.  S.  &  6.  W.  S.  £.  Rep.  1028. 
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original  contractor;  and  if  the  complainant  fails  to  allege  that 
something  was  dae  from  the  owner  to  the  original  contractor 
when  the  plaintiff  filed  his  lien,  he  fails  to  state  a  cause  of  ac- 
tion.^ An  allegation  that  the  owner  compelled  the  contractor  to 
abandon  the  work,  took  possession  of  the  bnilding,  completed 
it,  used  materials  famished  by  the  plaintiff  to  the  contractor, 
and  withholds  a  large  portion  of  the  contract  price,  is  not  a  suf- 
ficient allegation  that  something  is  due  from  the  owner  to  the 
contractor.^ 

The  owner  may  file  a  bill  of  interpleader  alleging  that  the 
claims  of  sub-contractors  exceed  the  amount  due  from  him  to  the 
principal  contractor,  and  an  injunction  may  issue  restraining 
the  prosecution  of  suits  against  plaintiff  by  the  lien  claimants. 
If  the  contractor  answers  that  the  complaint  incorrectly  stated 
the  amount  due  from  plaintiff,  as  the  plaintiff's  liability  is  limited 
to  the  amount  due  to  the  contractor,  the  plaintiff  is  entitled  to 
have  the  case  retained  until  the  amount  of  the  indebtedness  to 
the  contractor  is  ascertained.^ 

1595.  It  is  not  necessary  to  allege  in  the  complaint  that 
the  indebtedness  arose  under  a  particular  oontraot.  It  is 
enough  to  state  the  indebtedness,  and  it  is  immaterial  whether  it 
arose  under  one  contract  or  several.  If  it  be  alleged  that  it  arose 
under  a  contract  of  a  certain  date,  the  plaintiff  may  prove  one  of 
any  other  date,  for  time  is  not  of  the  essence  of  the  contract.^ 

1696.  The  date  of  the  exeoution  of  the  contract  is  mate^ 
rial  under  statutes  which  give  effect  to  the  lien,  as  regards  prior- 
ity, from  the  time  of  its  execution.  But  under  statutes  which 
refer  the  fixing  of  the  lien  to  the  time  of  the  maturing  of  the 
contract  instead  of  the  time  of  making  it,  the  latter  date  becomes 
immaterial,  and  the  petition  need  not  state  it.^ 

1697.  One  oontraot.  —  The  lien  is  enforcible  for  all  the  items 
furnished  by  a  contractor  under  one  contract,  but  not  under  sev- 
eral contracts.^    Although  there  be  no  distinct  allegation  that  all 

1  Turner  v,  Strenzel,  70  Cal.  28,  11  «  O'Connor  v,  Cnrrent  Rir.  R.  R.  Co. 

Pftc.  Rep.  389.  (Mo.)  20  S.  W.  Rep.  16,  per  Gantt,  P.  J. 

*  Tamer  v,  Strenzel,  70  Cal.  28.  "  That  plaintiff  has  so  joined  in  one  ac- 
'  Aleck  V.  Jackson,  49  N.  J.  £q.  507, 23  count  and  one  notice  and  one  count  in  his 

At].  Rep.  760.  petition  the  work  done  under  both  of  thee« 

*  Kiel  V.  CarU,  51  Conn.  440.  contracts  ia  apparent  npon  the  face  of  the 

*  Gillespie  v.  Remington,  66  Tex.  108 ;    petition.    What  is  the  effect  of  such  a 
18  S.  W.  Rep.  338.  commingling  ?    It  destroys  his  lien,  be- 
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the  articles  were  furnished  under  one  contract,  it  may  be  inferred 
that  there  was  but  one  contract  from  the  statement  that  the 
articles  were  furnished  by  the  plaintiff  as  an  original  contractor.^ 
If  it  is  sought  to  enforce  a  lien  against  more  than  one  building,  it 
should  appear  from  the  petition  either  that  all  the  buildings  in 
fact  constitute  a  single  building,  or  that  they  were  bailt  under 
one  contract  upon  land  of  the  same  owner.  It  may  be  sufficient, 
however,  that  this  may  be  gathered  from  the  petition,  though  not 
explicitly  stated.^ 

1698.  Where  there  has  been  an  abandonment  of  a  build- 
ing contraot  through  no  fiftult  of  the  contractor,  it  is  not  ne> 
cessary  for  him,  in  an  action  to  foreclose  his  lien  and  to  reooTer 
upon  a  quantum  meruit^  to  show  a  legal  excuse  for  not  performing 
the  contract,  nor,  where  the  time  fixed  for  the  performance  of  the 
contract  has  been  waived,  to  notify  the  owner  of  his  intention, 
and  to  demand  performance  on  his  part.' 

1609.  Damages  may  be  allowed  to  the  defendant  by  way 
of  set-off  for  the  failure  of  the  plaintiff  to  complete  a  building 
within  the  time  prescribed  by  his  contract ;  or  for  breach  of  the 
contract  in  performing  the  work  in  an  unworkmanlike  manner;^ 
or  for  breach  of  the  contract  in  any  way ;  ^  or  for  breach  of  a  war- 
ranty as  to  the  working  of  a  machine.^  Of  course  there  can  he 
no  set-off  for  damages  against  a  mechanic  for  defects  not  arising 
from  the  execution  of  the  work,  but  from  the  architect's  plan»  or 
other  plan  of  the  structure.^  There  can  be  no  damages  for  delay 
caused  by  the  owner's  requiring  extra  work  to  be  done.^ 

Whether  the  work  is  properly  done  and  complies  with  the  con- 

caD86  he  has  miDgled  in  one  account  the  Smith,  739 ;  Gourdicr  r.  Thorp,  1  E.  D. 

labor  perfonned   under  two  distinct  con-  Smith,  697,  698 ;  Hoyt  v.  Miner,  7  Hill, 

tracts.    The  statute  has  been  uniform! j  525 ;  Derelln  v.  Mack,  2  Dalj,  94, 100 ; 

construed  to  discountenance  such  a  prac-  Bulkly  v.  Healy,  12  N.  Y.  Supp.  54. 

tice  and  claim."    And  see  Scbmeiding  v.  Other  States :    Bum  v.  Whittlesey,  S 

Ewing,  67  Mo.  78  ;  Fitzgerald  v.  Thomas,  MacAr.  189 ;  Hoagland  v.  Van  Ettea,  SS 

61  Mo.  499;  Allen  v.  Frumet  M.  &  S.  Co.  Neb.  681,  35  N.  W.  Bepi  869;  Portn  v. 

73  Mo.  688,  693.  Wilder,  62  Ga.  520. 

^  Fulton  Iron  Works  v.  North  Center  *  Millsap  v.  Ball,  30  Neb.  727,  46  N. 

Creek  M.  &  S.  Co.  80  Mo.  265.  W.  1128. 

3  Feck  V.  Bridwell,  10  Mo.  App.  524.  <  Cox  v,  CoUes,  17  Bradw.  503 ;  Buff  p. 

*  Powers  V.  Ilogan,  67  How.  Pr.  255,  Jarrett,  94  BL  475 ;  Wentworth  v.  Dows, 
distinguished  from  Lawson  v.  Hpgan,  98  117  Mass.  14. 

N.  Y.  39.  7  Welch  r.  Sherar,  93  lU.  64. 

*  Kew  York :  Cheney  v.  Troy  Hospital,  *  St.  Louis  Nat.  Stock  Yards  v.  O'Reil- 
65  N.  Y.  282;  Miller  v.  Moore,  1  £.  D.    \j,  85  Bl.  546. 
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tract  is  a  qnestion  for  the  jury.^  A  literal  performance  of  a  build- 
ing contract  is  not  a  condition  precedent  to  the  right  to  assert  a 
lien.^  A  failure  to  perform  the  contract  within  the  time  specified 
is  no  defence  if  it  be  substantially  performed.^  It  is  a  sufiBicient 
excuse  for  a  failure  to  complete  the  contract  within  the  time 
limited  that  the  owner  or  his  agents  or  workmen  did  not  seasona- 
bly perform  other  work  which  it  was  necessary  to  complete  before 
the  contractor  could  complete  his  work.^ 

As  between  the  owner  and  contractor,  any  matter  in  defence 
may  be  taken  advantage  of  that  would  be  available  in  a  personal 
action  between  the  parties,  though  arising  out  of  other  matters 
than  those  connected  with  the  building  contract.^ 

1600.  Desoription  of  the  land.  —  The  complaint  or  petition 
must  contain  a  sufficient  description  of  the  land  on  which  the 
building  is  situated  to  enable  the  sheriff  to  determine  the  prop- 
erty to  be  sold.^  It  must  be  sufficient  to  enable  a  person  familiar 
with  the  locality  to  identify  it.^  ,  Whether  the  property  can  rear 
sonably  be  recognized  from  the  description  is  a  question  for  the 
jury.^  A  petition  which  describes  the  land  as  lot  *^  one  or  two  " 
in  a  certain  block  is  insufficient.^    But  an  erroneous  description 

^  Giiard  Point  Storage  Co.  v,  Riehle  recoupment  for  damages,  the  contractor 

(Pa.),  12  Atl.  Rep.  172.  does  not  lose  his  right  of  action." 

*  Harlan  v.  Stnfflebeem,  87  Cal.  508,  '  Heckmann  v.  Pinkney,  81  N.  Y.  211 ; 

25  Pac  Rep.  686.    Per  Harrison,  J.  "  Es-  Woodward  v.  Fnller,  80  N.  Y.  312 ;  GUr 

psdallj  18  this  the  rule  in  contracts  for  cius  v.  Black,  50  N.  Y.  145, 10  Am.  Rep. 

labor  bjr  mechanics  or  artisans,  where  the  449;    Phillips  o.  Gallant,  62  N.  Y.  256, 

qoalitj  of  the  work  done,  or  the  manner  of  264 ;  Johnson  v.  De  Peyster,  50  N.  Y.  666 ; 

its  performance,  is  the  sole  matter  in  dis-  Nunan  v.  Doyle,  18  N.  Y.  Snpp.  192. 

pate,  and  is  to  be  decided  npon  conflicting  ^  Weeks  v.  Little,  11  Abb.  N.  C.  415. 

testimony.    In  contracts  for  the  construe-  ^  Owens    v.    Ackerson,    8    How.    Pr. 

ticQ  or  repair  of  baildings,  a  substantial  199,  1  £.  D.  Smith,  691 ;  Minor  v.  Hoyt, 

performance  of  his  contract  is  suflScient  to  4  Hill,  193. 

entitle  the  contractor  to  compensation  for  *  See  §  1481 ;  Duffy  v,  McManus,  3  B. 

the  work  done  by  him  under  the  contract.  D.  Smith,  657  ;  Curnow  v.  Blue   Gravel 

If    there  has  been  no  wilful  departure  &  H.  Co.  68  Cal.  262,  9  Pac.  Rep.  149 ; 

from  its  proyisions,  and  no  omissio%  of  Gillespie  r.  Remington,  66  Tex.  108,  18 

any  of  its  essential  parts,  and  the  contrac-  S.  W.  Rep.  338 ;  Cole  t*.  Custer  Co.  Agric. 

tor  has  in  good  faith  performed  all  of  its  Ass'u   (S.    D.),   52    N.  W.  Rep.   1086 ; 

sabstantive  terms,  he  will  not  be  held  to  Brown  v.  Gaslight  Co.  16  Wis.  555. 

ha?e  forfeited  his  right  to  a  recovery  by  ^  Hughes  v.  Torgerson  (Ala.),  11   So. 

TC&aou  of  trivial  defects  or  imperfections  Rep.  209. 

ia  the  work  performed.    If  the  omission  *  Cleverly  v.  Moseley,  148  Mass.  280, 

or  imperfection  is  so  slight  that  it  cannot  19  N.  E.  Rep.  394. 

be  regarded  as  an  integral  or  substantive  ^  Lyon  v.  Logan,  66  Tex.  57,  17  S.  W. 

pvt  of  the  original  contract,  and  the  other  Rep.  264. 

party  can  be  compensated  therefor  by  a  683 
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may  generally  be  amended  at  any  time  daring  the  progress  of  the 
case.  Even  after  the  expiration  of  the  statatory  time  allowed  for 
bringing  the  action  to  enforce  the  lien,  a  petition  to  enforce  it 
may  be  amended  so  as  to  correct  an  erroneous  description  of  the 
land,^  or  an  insufficient  description.^  If  the  plaintiff  has  errone- 
ously claimed  a  Hen  upon  more  than  one  lot  of  land,  he  should 
strike  out  his  claim  to  a  lien  on  any  but  the  lot  on  which  the 
building  is  situated.' 

In  a  suit  by  a  material-man  to  enforce  a  lien,  if  the  owner  makes 
no  objection  to  the  sufficiency  of  the  description  the  contractors 
cannot  set  up  its  insufficiency.^ 

If  the  petition  properly  describes  the  land  it  is  immaterial  that 
the  building  is  described  merely  as  a  certain  building.^  The  de- 
scription in  the  petition  and  that  in  the  claim  of  lien  must  ap- 
pear on  the  face  of  the  papers  to  show  that  they  refer  to  the  same 
property,  or  eyidence  must  be  produced  to  show  that  they  refer  to 
the  same  property.  Thus,  if  the  claim  of  lien  describes  the  prop- 
erty by  referring  to  the  date  and  record  of  the  deed  of  the  land,  and 
the  petition  describes  it  by  metes  and  bounds  only,  evidence  should 
be  offered  to  show  that  the  petition  and  the  claim  of  lien  describe 
the  same  property.^  If  the  description  be  proved  to  be  errone- 
ous, and  that  the  dwelling-house  for  which  a  lien  is  claimed  is 
situated  partly  on  the  lot  described  and  partly  on  another,  there 
is  no  lien  on  that  part  of  the  house  not  situated  on  the  lot  named, 
and  it  would  work  great  injury  to  the  owner  to  allow  the  lien  to 
be  enforced  against  a  part  only  of  the  house.^ 

A  decree  foreclosing  a  mechanic's  lien  is  not  invalid  by  reason 
of  the  failure  of  the  court  to  define  the  exact  amount  of  land 
necessary  to  the  use  of  the  building,'  though  it  may  be  that  the 
purchaser  would  acquire  no  land  beyond  that  covered  by  the 
building.     But  the  judgment  is  good.^ 

1  Huse  V,  Wnflhbuni,  59  Wis.  414,  18       'North  v.  La  Flesh,  73  Wis.  520,41  N. 

N.  W.  Rep.  341 ;  Brown  v.  Gaslij^ht  Co.  W.  Rep.  633. 

16  Wis.  555  ;  O'Leary  v.  Baras,  53  Miss.        •  Morehouae  v.  CoUins  (Oreg.}i  31  Pac 

171  ;  Graj  v.  Dunham,  50  Iowa,  170.  Rep.  295. 

^  Duffy  V,  Brady,  4   Abb.    Pr.   432;        ^  Willamette  Lumber  Co.  t*.  Kremer,  94 

Mann  v.  Schroer,  50  Mo.  306 ;  Sherry  v.  Cal.  205,  29  Pac.  Rep.  633,  24  Fae.  Bep. 

Schraage,  48  Wis.  93,  4  N.  W.  Rep.  117.  1026. 

8  Miller  v,  Hoffman,  26  Mo.  App.  199.  *  Sidlinger  v.  Kerkow,  82  CaL  42,  22 

♦  Wethered  v.  Garrett.  140  Pa.  St.  224,  Pac.  Rcpw  932. 
21  Atl.  Rep.  319.  •  Tibbetts  v.  Moore,  23  Cal.  208, 813. 
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A  decree  giving  a  lien  on  more  land  than  that  described  in  the 
petition  and  the  evidence  is  erroneous.^ 

But  a  judgment  may  be  corrected  which  declares  a  lien  upon 
more  land  than  the  law  allows  to  be  embraced  in  the  lien.^ 

1601.  If  the  description  of  the  land  in  the  statement  of 
daim  is  oontradioted  by  the  description  in  the  petition  for 
the  enforcement  of  the  lien,  no  lien  can  be  enforced.  A  petition 
for  enforcing  a  lien  on  a  lot  of  land,  described  as  being  upon  the 
west  side  of  a  street,  is  not  supported  by  proof  of  a  statement  of 
lien  filed  in  which  the  premises  are  described  as  being  upon  the 
east  side  of  the  street,  and  there  is  no  point  of  agreement  and 
identification  between  the  two  descriptions  except  that  the  peti- 
tioner had  performed  labor  on  a  building  then  in  process  of  erec- 
tion.^ 

Where  the  allegations  in  the  complaint  are  inconsistent  with 
statements  contained  in  the  notice  of  the  lien,  which  is  made  a 
part  of  the  complaint,  the  defendant  may  demur  for  ambiguity 
and  uncertainty.^ 

1602.  A  variance  as  to  the  parties  between  the  olaim  filed 
and  the  complaint  is  not  necessarily  any  ground  for  dismissing 
the  action.  Thus,  where  the  claim  filed  named  a  single  person 
as  contractor,  whereas  the  complaint  made  him  and  his  son  par- 
ties to  the  suit,  and  it  appeared  in  evidence  that  both  were  in- 
terested in  the  contract,  though  the  claimant  at  the  time  of  filing 
his  claim  of  lien  supposed  that  the  father  was  the  sole  contractor, 
it  was  held  that  the  proceedings  should  not  be  dismissed  on  ac- 
count of  the  error  in  stating  the  claim.^ 

1603.  If  the  oase  proved  be  not  in  substanoe  the  case  al- 
Isfired  in  the  petition,  the  latter  should  be  dismissed  for  variance. 
Thus,  if  the  case  stated  in  the  petition  be  simply  one  of  a  sale 
and  delivery  of  lumber  by  the  petitioner  to  the  defendant  to  be 

1  Portones  v,  Badenoch,  132  BI.  377,  23  few  parties  appear  upon  the  record.    If 

K.  £.  Rep.  349.  there  be  too  few,  the  abseot  persons  will 

>  Hill  V.  La  Croase  &  Milw.  B.  B.  Co.  be  brought  in.    If  there  be  too  manj,  the 

11  Wis.  214;  McCoj  v.  Qoick,  30  Wis.  plaintiff  may  be  subjected  to  the  payment 

521.  of  the  costs  of  those  who  have  been  nn- 

<  Bristow  V.  Evans,  124  Maas.  MS.  necessarily  brought  into  court.     Bat  in 

*  Frazer  v.  Barlow,  68  Cal.  71 ;  Lyon  either  case  the  court  will  retain  the  case 

r.  Logan,  66  Tex.  57.  and  do  justice.    The  law  applicable  to 

^  Brown  V.  Welch,  5  Hun,  582,   586.  such  proceedings  as  the  suit  at  bar  has 

*'  Courts  of  equity  are  not  disposed  to  not  yet  been  well  settled,  and  analogies 

withhold  action  because  too  many  or  too  may  mislead.*'    Per  Boardman,  J. 
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claim  or  certificate  of  lien ;  as,  for  instance,  a  statement  in  the 
certificate  that  the  work  was  completed  on  the  ninth  day  of  De- 
cember may  be  shown  to  be  a  mistake  for  the  seyenteenth  day 
of  December,  in  the  absence  of  any  interest  of  third  parties,  or 
proof  of  injary  to  the  respondent;^  though  the  result  of  the 
correction  of  the  mistake  is  to  bring  the  time  of  the  filing  of 
the  certificate  within  the  statutory  period,  when,  according  to  the 
date  of  completion  of  the  work  as  originally  given,  the  filing  of 
the  certificate  was  not  in  due  season,  and  no  lien  could  be  estab- 
lished under  it. 

Where  a  contractor  has  agreed  to  take  payment  in  property, 
he  is  not  thereby  deprived  of  his  lien,  but  the  owner  may  in 
defence  to  bis  suit  show  that  the  contractor  agreed  to  take  his 
pay  in  property,  and  that  the  defendant  has  always  been  ready 
to  pay  him  in  that  way,  and  he  may  have  that  issue  submitted 
to  the  jury  for  a  special  verdict.* 

1607.  It  is  a  question  for  the  oourt  whether  there  is  a  lien 
or  not.'  It  is  also  for  the  court  to  determine  the  priorities  of 
different  lien-holders.^  There  are,  however,  cases  which  hold  that 
the  jury  must  not  only  find  an  indebtedness  on  the  part  of  the 
defendant,  but  also  that  the  plaintiff  has  taken  the  proper  steps 
to  secure  his  lien.^ 

VII.  Judgment  and  Sale. 

1608.  The  Judgment  should  direct  a  sale  of  the  owner's  in- 
terest in  the  property  rather  than  a  sale  of  the  property,  and 
that  the  proceeds  be  applied  to  the  satisfaction  of  the  claim  and 
the  costs  of  suit.^  A  judgment  which  directs  the  sale  of  the 
lands  and  premises  described  may  be  modified  so  as  to  direct 
a  sale  of  the  defendant's  right  only.^    If  the  ownership  of  the 

1  WesUand  v.  Goodrntn,  47  Conn.  83.       v.  Corey,  3  £.  D.  Smith,  642 ;  Althaose  r. 

2  Fierce  v.  Marple  (Pa.  St),  23  AtL    Warren,  2  E.  D.  Smith,  657 ;  Lenox  v. 
'-Bep.  1008.  Torkville  Co.  2  £.  D.  Smith,  673. 

*  In  Miaaoiizi  it  is  a  question  for  the  The  judgment  declares  the  priority 
jury.  Williams  v.  Porter,  51  Mo.  441;  where  there  are  different  liens  on  the  ssme 
Brooks  V.  Blackwell,  76  Mo.  309.  property  in :  — 

*  Carr  v.  Hooper,  48  Kans.  253,  29  Pac  GsUfoniia :  §  1190. 
Rep.  398.  Colorado :  §  1191. 

«  Hall  V.  Johnson,  57  Mo.  521 ;  WU-       Idaho :  §  1199. 
liams  V.  Porter,  51  Mo.  441.  Haw  Xszioo:  §  1817. 

*  Meehan  v,  Williams,  2  Daly,  367;        »  Schmidt  w.Gilson,  14  Wis.  514 ;  BaUej 
Bremen  r.  Foreman,  1  Ariz.  413 ;  Smith  v.  Hull,  11  Wis.  289,  78  Am.  Dec  706. 
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defendant  is  in  fee,  the  lien  is  coextensive  with  the  fee,  and  the 
sale  carries  the  fee  with  it.^ 

In  New  York,  where  land  is  sold  on  foreclosure  of  a  mechanic's 
lien,  a  writ  will  issue  to  put  the  purchaser  in  possession.^ 

1609.  Interest  from  the  date  of  the  petition  is  properly  in- 
cluded in  a  judgment  or  finding  in  favor  of  the  petitioner  for  a 
lien,^  even  if  it  is  not  claimed  in  the  statement  of  the  debt  or 
in  the  petition.^  If  interest  be  charged  in  the  bill  of  particulars, 
though  no  amount  be  carried  out,  if  the  evidence  shows  that  the 
materials  were  furnished  for  cash,  interest  is  properly  chargeable 
from  the  date  of  the  delivery  of  the  last  article  furnished.^  In 
other  cases  interest  should  be  charged  from  the  time  of  filing  the 
claim  of  lien,  for  the  lien  debt  must  then  be  due.^ 

1610.  In  case  there  are  separate  buildingrs  upon  separate 
lots,  it  is  error  to  decree  a  sale  of  the  whole  property  in  Bolido, 
The  lien  must  be  apportioned  against  each  house  and  lot  accord- 
ing to  the  value  of  the  work  and  materials  furnished  upon  each, 
and  the  decree  should  be  for  the  sale  of  each  separately  to  satisfy 
the  separate  lien  upn  each.<^ 

1611.  When  the  lien  has  been  disohargred  by  payment  into 
court,  the  judgment  should  direct  payment  out  of  the  fund,  and 
should  not  give  a  lien  upon  the  property.^  A  judgment  against 
the  property  would  be  erroneous,  because  this  had  already  been 
freed  from  the  lien,  and  the  money  had  been  substituted  in  its 
place. 

1612.  Sale  on  credit.  —  Where  a  statute  provides  that  the 
property  may  be  sold  for  cash,  or  on  such  credit  as  may  seem  best, 
property  of  considerable  value  should  be  sold  on  a  reasonable 
credit,  unless  the  circumstances  appearing  of  record  are  peculiar.^ 
Except  where  a  statute  or  the  judgment  provides  for  giving  credit 
upon  the  sale,  the  sale  should  be  for  cash. 

1613.  Judgrment  for  a  deficiency.  —  It  is  proper  in  a  judg- 

1  Beillj  p.  Hudson,  62  Mo.  383.  >  German  Lath.  Church  v.  Heise,  44 

>  O'Connor  v.  Scbaeffel,  11  N.  Y.  Supp.    Md.  453. 

737,  33  N.  Y.  St.  Bep.  143.  7  Culver  t;.  Elwell,  73  III.  536,  541 ; 

>  Casej  V.  Weaver,  141  Mass.  280, 6  N.  Steigleman  v.  McBride,  17  III.  300 ;  Ma- 
£.  Rep.  372.  jor  v,  CoUins,  11  Bradw.  658. 

<  Johnson  v.  Bondiy,  116  Mass.  196;  >  Dunning  v.  Clarke,  2  E.  D.  Smith, 

Barstow  v,  Robinson,  2  Allen,  605 ;  Mills  535,  539. 

V.  Heenej,  35  111.  173.  »  Pairo  v.  Bethdl,  75  Va.  825. 

*  Smith  V.  Shaffer,  50  Md.  132. 
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ment  for  the  foreclosure  of  a  lien  to  embody  an  order  that,  after 
the  confirmation  of  the  sale,  judgment  be  rendered  for  any  defi- 
ciency there  may  be.^  This  is  proper  under  the  general  prayer 
for  relief,  though  not  specially  demanded  in  the  complaint ;  or 
the  complaint  may  be  treated  as  amended  in  that  respect  to  con- 
form to  the  order.  The  power  to  render  a  personal  judgment  is 
regarded  as  incidental  to  the  enforcement  of  the  lien.  When  the 
court  has  once  acquired  jurisdiction,  it  may  render  such  a  judg- 
ment as  is  equitably  required. 

Of  course  a  personal  judgment  cannot  be  rendered  against  the 
owner  where  he  is  not  a  party  to  the  contract  with  the  plaintiff, 
and  has  not  assumed  the  indebtedness,  or  otherwise  become  per 
sonally  bound  to  the  plaintifE  for  it.^ 

The  right  of  a  mechanic  to  a  deficiency  judgment  against  the 
person  who  employs  the  mechanic  or  purchases  the  material  is  not 
lost  or  waived  by  his  proceeding  to  enforce  the  lien,  or  to  recover 
from  the  owner  the  balance  of  the  contract  price  unpaid.^ 

1614.  A  personal  judgment  can  only  be  rendered  for  a 
defloienoy  after  a  sale.  Where  no  valid  lien  for  any  amount 
exists  at  the  time  of  the  commencement  of  the  proceeding  to 
foreclose,  the  court  cannot  entertain  the  proceeding  for  the  pur- 
pose of  granting  a  personal  judgment.^    The  action  to  enforce  a 

1  Ease  V.  Washburn,  59  W».  414,  IS  N.  roughs  r.  Tostevan,  75  N.  Y.  567,  571 ; 
W.  Rep.  341 ;  Jarboe  v.  Templer,  38  Fed.  Beals  to.  The  Congregation,  I  £.  D.  Smith, 
Rep.  213;  Wilier  v.  Bergenthal,  50  Wis.  654;  Cronkright  v.  Thomson,  1  £.  D. 
474,  7  N.  W.  Rep.  352.  Smith,  662 ;  Walker  v.  Paine,  2  E.  D. 

V«w  York ;  Schaettler  v.  Gardiner,  47  N.  Smith,  662;  Quimby  v.  Sloan,  2  £.  D. 

Y.  404,  41  How.  Pr.  243 ;    McQraw  v.  Smith,  594,  609 ;  Sinclair  v.  Fitch,  3  £. 

Godfrey,  56  N.  Y.  610;  Darrow  v.  Mor-  D.  Smith,  677;   Hnbbell  v.  Schrejer,  4 

gan,  65  N.  Y.  333  ;  Barton  v.  Herman,  3  Daly,  362,  381 ;  Fogartj  r.  Wick,  8  Dalj, 

DaljT,  320, 325  ;  Althause  t;.  Warren,  2  £.  166 ;  Huxford  v.  Bogardna,  40  How.  Fr. 

D.  Smith,  657 ;  Dennistoun  p.  McAllister,  94;   Hickey  v.  O'Brien,   11   Daly,  293; 

4  £.  D.  Smith,  729.  Barton  v,  Herman,  3  Daly,  320  ;  Grant  r. 

2  Williams  v.   Porter,    51     Mo.   441;  Vandercook,  57  Barb.  165,  171. 
Schmeiding  v.  £wing,  57  Mo.  78;  Hassett  IIliiLois:  Spragne  r.  Green,  18  Bradv. 
V.  Rust,  64  Mo.  325;  Reilly  v.  Hudson,  476;  Green  v.  Sprague,  120  BL  416,  11 
62  Mo.  383.  N.  £.  Rep.  859,  where  the  court  said : 

>  Bates  V.  Santa  Barbara,  90  Cal.  543,  <'  The  statute  does  not  contemplate  that 

27  Pac.  Rep.  438 ;  Brennan  v.  Swasey,  16  there  shall  be  any  soch  thing  as  a  personal 

Cal.   140;   Germania  B.  &  L.  Asso.  v.  decree  alone."     Bouton  v.  McDonongh 

Wagner,  61  Cal.  349.  Co.  84  111.  384 ;  First  Baptist  Church  r. 

*  New  York :  Weyer  v.  Beach,  79  N.  Y.  Andrews,  87  lU.  172 ;  Martin  ».  Swift,  120 

409,  412,  14  Hun,  231 ;  Childs  v.  Boat-  HI.  488. 

wick,  65  How.  Pr.  146, 12  Daly,  15 ;  Bui^  California  :    Barber    v.  Reynolds,   44 
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mechanic's  lien  is  in  the  nature  of  a  proceeding  m  rem,  and  a 
personal  judgment  is  only  incident  thereto ;  and  the  complainant, 
having  failed  to  establish  a  lien  upon  the  land,  cannot,  in  the  same 
proceeding,  have  a  judgment  for  the  debt,  as  upon  a  distinct  and 
independent  claim  of  action.^  But  under  a  statute  which  pro- 
vides that  a  mechanic's  lien  claimant,  on  establishing  his  claim, 
*^  shall  have  a  judgment  against  the  party  personally  liable,"  and 
also  a  decree  establishing  the  lien,  a  lien  claimant  may  have  a  per- 
sonal judgment  for  the  sum  due  him,  though  the  lien  itself  fail.^ 

1616.  In  a  suit  by  a  Bub-oontraotor,  Judgment  for  a  defL- 
cienoy  may  be  entered  agrainst  the  contractor  who  is  a  party 
to  the  suit  ;^  and  in  a  few  States  he  may  have  a  personal  judg- 
ment against  the  contractor,  though  he  may  fail  to  sustain  a  lien 
upon  the  property.^  In  fact,  it  has  been  held  that  a  judgment 
charging  the  premises  with  a  lien  cannot  be  rendered  except  as 
an  incident  to  a  personal  judgment  against  some  one  holding  a 
contract  relation  to  the  plaintiff.^  But  on  the  other  hand  it  has 
been  held  that  a  judgment  against  the  parties  personally  liable 
is  not  necessary  to  support  a  lien.^ 

1616.  Costs.  —  Generally,  in  the  code  States,  an  action  to  fore- 
close a  lien  is  regarded  as  equitable  in  its  nature,^  and  the  court 
may,  as  in  other  equitable  actions,  exercise  a  discretion  based 
upon  equitable  considerations  in  withholding  or  imposing  costs.^ 

Cal.  519 ;  Sonthem  Cal.  L.  Co.  o.  Schmitt,  could  be  rendered.  Barnard  t;.  McKenzie, 

74  CaL  625,  16  Pac.  Rep.  516;  Santa  4  Colo.  251.    The  statute  under  which 

Clara  YaI.  Mill  Co.  v,  Williams  (Cal.)>  31  Cannon  v.  Williams  arose  authorized  the 

Pac.  Rep.  1128.  rendition   of  a  judgment   for  the  full 

IGniMippi :  Hursej  v,  Haaaam,  45  Miaa.  amount  of  the  claim  proved. 

133.  s  Eaglcson  v.  Clark,  2  £.  D.  Smith, 

WmUhi^:  HOderbrandt   v.  Savage  644. 

(Wash.),  30  Pac.  Rep.  643,  32  Pac.  Rep.  <  Williams  v.  Porter,  51  Mo.  441 ;  Cole 

109;  Eiaenbeia  v.  Wakeman,  3  Wash.  St  v,  Barron,  8  Mo.  App.  509. 

534,  28  Pac.  Rep.  923.  ^  Steinkamper  v.    McManus,  26  Mo. 

See,  however,  Bedaole  v,  Peters,  79  Ala.  App.  51. 

133 ;  Barnard  v.  McKenzie,  4  Colo.  251 ;  ^  Ruas  Lumber  Co.  v.  Garrettson,  87 

Hart  V.  Mollan,  4  Colo.  512.  Cal.  589,  25  Pac.  Rep.  747.    The  case  of 

1  Burroughs  v.  Toetevan,  75  N.  Y.  567,  Phelpa  v.  Mining  Co.  49  Cal.  336,  cited  in 

571 ;  Oladns  v.  Black,  50  N.  Y.  145,  4  support  of  the  contention,  only  holds  that 

Hun,  91,  10  Am.  Rep.  449,  is  an  excep-  the  material -man,  in  an  action  to  enforce  a 

tional  ease,  and  is  distinguished  in  the  lien,  is  not  entitled  to  a  personal  judgment 

preceding  case.  against  the  owner. 

>  Crouch  V.  Moll,  8  N.  Y.  Snpp.  18?;  ?  See  §  1668. 

Camion  v.  Williams,  14  Colo.  21,  23  Pac.  >  Weston  v.  Olsen,  55  Wis.  613,  13  N. 

Rep.  456.    Under  the  previous  lien  laws,  W.  Bap.  700. 

if  a  lien  failed,  no  personal  judgment  541 
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But  where  the  statute  expressly  gives  costs,  the  prevailing  party 
recovers  costs  as  a  matter  of  right.^ 

Where  no  lien  exists,  the  costs  of  filing  notice  thereof  and  coun- 
sel fees  for  its  attempted  enforcement  cannot  be  allowed.^  The 
owner  who  does  not  defend  cannot  be  made  personally  liable  for 
costs  incurred  by  trial  of  issues  between  the  claimant  and  the  con- 
tractor ;  but,  if  the  sums  due  from  the  owner  to  the  contractor  be 
sufficient  to  cover  the  lien  and  costs,  the  claimant  is  entitled  to 
full  satisfaction.^ 

The  attorney's  fees  of  the  plaintiff  are  not  a  part  of  the  costs, 
but  are  an  incident  to  the  foreclosure  of  the  lien  under  statutes 
providing  for  the  allowance  of  such  fees.^ 

1617.  Beversal  of  decree  of  sale.  —  A  party  to  a  suit  to  fore- 
close a  mechanic's  lien  who  purchases  and  goes  into  possession 
under  a  sale  in  the  suit  is  treated  as  a  purchaser  relying  upon 
the  validity  of  the  judicial  sale.  He  is  not  regarded  as  a  mort- 
gagee in  possession,  so  as  to  be  allowed  the  cost  of  a  new  build- 
ing erected  by  him  as  against  a  prior  mortgagee.  Upon  a  re- 
versal of  the  decree,  the  title  acquired  under  the  sale  is  divested, 
and  any  improvements  he  has  placed  upon  the  land  are  at  his 
peril.  If  a  decree  be  entered  establishing  a  prior  mortgage  on 
the  same  property  and  ordering  a  sale,  the  surplus,  after  paying 
the  mortgage  debt  and  the  lien  debt,  should  be  ordered  to  be 
paid  to  the  purchaser  at  the  prior  sale,  to  apply  upon  the  im- 
provements made  by  him  upon  the  premises,  in  case  the  original 
owner  makes  no  defence  and  no  claim  to  the  surplus.^ 

1617  a.  Appeal.  —  A  decree  that  all  mechanics'  liens  shall 
share  equally  in  the  proceeds  of  sale,  after  the  payment  of  costs 
and  the  suras  due  certain  mortgagees,  is  not  a  joint  decree  as  re- 
spects the  lienjiolders,  but  is  several  as  to  each,  and  one  lien- 
holder  may  alone  take  an  appeal.     In  such  case  all  the  other  lien- 

^  Weston  V.  OlseD,  55  Wis.  613,  13  N.  pretee  Coart  on  the  affirmance  of  a  jad^ 

W.  Rep.  700 ;  George  v.  Everhart,  57  Wis.  ment  foredosing  a  lien.    Clark  r.  Tajlor, 

397,  15  N.  W.  Rep.  887.  91  Gal.  552,  27  Pac.  Rep.  860.    See  Jew- 

3  Bates  v.  Santa  Barbara,  90  Gal.  543,  ell  v.  McEaj,  82  Cal.  144,  23  Pac.  Bep. 

27  Pac.  Rep.  438.  139,  as  to  reasonable  allowance.    An  at- 

'  Holler  17.  Apa,  18  N.  Y.  Supp.  588.  tomej's  fee  is  prorided  for  in  XontiBa> 

*  Mclntjrre  v,  Trautner,  78  Cal.  449,  Wortman  v.    Eleinschmidt    (Mont),  90 

21  Pac.  Rep.  15.  In  California,  where  the  Pac.  Rep.  280. 

allowance  of  such  fees  is  prorided  for,  an  ^  Powell  v,  Rogers,  105  Rl.  318. 
attorney's  fee  will  be  allowed  in  the  Su- 
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holders  are  necessary  parties,  since  the  court  could  not  subordi- 
nate their  liens  in  their  absence.^ 

1617  b.  The  proper  method  of  distributing  the  proceeds  of 
sale  where  a  mortgage  lien  intervenes,  and  is  prior  to  some  of 
the  liens  for  labor  and  material  and  subsequent  to  others,  is  first 
to  set  aside,  as  applicable  to  the  payment  of  liens  under  the  stat- 
ute, an  amount  of  the  proceeds  equal  to  the  amount  of  the  liens 
prior  to  the  mortgage ;  then  next  out  of  the  remainder,  if  sufficient 
for  that  purpose,  to  pay  the  mortgage  in  full,  and  then  to  apply 
whatever  is  left,  if  anything,  together  with  what  was  first  set  aside 
for  that  purpose,  ratably  among  all  the  lien  claimants  in  propor- 
tion to  the  amount  due  each,  whether  their  liens  attached  prior  or 
subsequently  to  the  mortgage.  This  is  in  case  all  the  lien  claim- 
ants are  to  be  paid  without  priority  among  themselves.^ 

^  Gray  v,  Hayemejer,  53  Fed.  Rep.        *  FiDlaysoa  v.  Crooks,  47  Minn.  74,  49 
174.  '  N.  W.  Bep.  398. 
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LIENS  OF  MECHANICS  AND  OTHERS  UPON  RAILB0AD8. 


I.  Application  of  mechanics'  lieu  laws 
to  railroads,  1618-1627. 
II.  Special  lien  laws  applicable  to  rail- 
roads, 1628-1633. 


III.  Statnte>of  the  several  States  giTiog 

liens  upon  railroads,  1634-1673. 

IV.  Vendor's  lien,  1674. 
y.  Judgment  lien,  1675. 


I.  Application  of  Mechanics^  Lien  Laws  to  Railroads. 

1618*  The  fireneral  lien  laws  in  favor  of  mechanics  and 
others  who  perform  labor  and  furnish  mate'rial  for  the  construc- 
tion of  buildings  are  usnally  regarded  as  having  no  application 
to  railroads,  except  so  far  as  they  give  a  lien  for  structures  con- 
nected with  railroads  which  come  strictly  within  the  designation 
of  buildings.^  Objection  is  made  to  the  application  of  the  gen- 
eral lien  laws  to  railroads,  for  the  reason  that  it  is  regarded  as 
contrary  to  public  policy  to  allow  them  to  be  sold  in  pieces  and 
destroyed,  when  they  are  so  necessary  to  public  use  and  conven- 
ience.^   This  view  seems  to  prevail  in  Pennsylvania,'  and  has 

1  Graham  v.  Mt  Sterling  Coalroad  Co.  of  traffic  and  trade.    Smith  Bridge  Co. 

14  Bush,  425;  Tommej  v.  Spartanbnrg  &  v.  Bowman,  41  Ohio  St.  37. 
Asheville  R.  R.  Co.  4  Hughes,  640, 7  Fed.        In  support  of  the  proposition  in  die 

Rep.  429 ;    Buncomhe   Co.  r.  Tommej,  text,  see  in  particular  Buncombe  Co.  t. 

115  U.  S.  122,  5  Sup.  Ct.  Rep.  626  ;  Ruth-  Tommey,  115  U.  S.  122,  5  Sup.  Ct  Rep. 

erfoord  v.  Cincinnati  &  P.  R.  R.  Co.  35  626,  where  Mr.  Justice  Harlan  sajs:  "A 

Ohio  St.  559.    This  case  left  undecided  different  construction  of  the  sutute  woald 

the  question  whether  the  general  lien  law  enable  parties  having  liens,  for  amounts 

of  the  State  provided  for  a  lien  on  bridges  within  jurisdiction  of  justices  of  the  pesce, 

which  form  part  of  a  railroad.    But  in  a  to  destroy  a  public  highway,  and  defeat 

later  case  it  was  held  that  this  statute  in-  the  important  objects  which  the  State  io- 

cluded  a  railroad  bridge.    Smith  Bridge  tended  to  subserve  by  its  constructioo.  No 

Co.  V.  Bowman,  41  Ohio  St  37.    A  rail-  such  intention  should  be  imputed  to  the 

road  bridge  is  not  exempt  from  the  lien  legislature,  unless  the  words  of  the  ststats 

on  the  ground  that  the  enforcement  of  it  clearly  require  it  to  be  done." 
would  seriously  interfere  with  the  interests        ^  Buncombe  Co.  r.  Tommey,  115  U*  S. 

>  Foster  v.  Fowler,  60  Fa.  St.  27 ;  Mo-    5  Phila.  13 ;  Evans  v,  R.  R.  Co.  5  Leg.  ft 
Ilvain  V.  Hestonville  &  Mantna  R.  R.  Co.    Ins.  R.  107,  11  Pitts.  L.  J.  4. 
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been  entertained  elsewhere,  and  on  this  ground  buildings  of  a  rail- 
road have  been  held  not  to  be  subject  to  lien  under  the  general 
lien  laws. 

Other  authorities,  however,  hold  that  a  building  erected  for  a  rail- 
road company  is  within  a  statute  giving  a  lien  for  work  done  and 
materials  furnished  in  the  construction  of  ^^any  dwelling-house  or 
other  building.*'  ^  The  doctrine  that  a  railroad  is  an  entire  thing 
cannot  be  applied,  it  is  said,  so  as  to  cut  off  such  a  lien,  because 
the  property  to  which  it  attaches  does  not  become  a  part  of  the 
entirety  for  that  purpose,  until  the  lien  is  discharged,  any  more 
than  it  would  if  the  lien  had  been  created  by  a  mortgage  exe- 
cuted by  the  company.* 

"Public  policy,"  says  Judge  Deady,^  "is  manifested  by  public 
acts,  legislative  and  judicial,  and  not  private  opinion,  however 
eminent.  I  have  no  knowledge  of  any  such  public  policy  pre- 
vailing in  this  State.  A  railway  is  nothing  but  private  property 
devoted  to  public  use,  the  same  as  a  warehouse,  and  is  so  far, 
and  no  farther,  the  subject  of  public  policy.    The  owner,  be  he 

122,5  Sap.  Cl  Rep.  626;  Tyler  Tap  R.R.  parcel  of   the  railway,  and  essential  to 

Go.  17.  Driscoly  52  Tex.  13;  McPheetera  r.  its  operation.    The  court  ohserYCs:  "But 

Merimac  Bridge  Co.  28  Mo.  465  ;  Dunn  there  is  no  public  policy  prevailing  in  this 

V.  North  Mo.  R.  R.  24  Mo.  493.    The  State  against  enforcing  a  laborer's  lien 

qnestion  was  raised,  but  not  decided,  in  upon  any  bridge  or  other  structure  of  a 

Boston  V,  Chesapeake  &  Ohio   R.  R.  Co.  railroad  company,  for  work   performed 

76  Va.  180.    In  Schulenbnrg  v.  Memphis,  thereon,  no  matter  whether  such  structure 

C.  &  N.  W.  R.  R.  Co.  67  Mo.  442,  a  lien  U  or  is  not  part  and  parcel  of  the  railway, 

under  the  general  mechanic's  law  was  re-  or  to  what  extent  the  enforcement  of  a 

fused  for  lumber  furnished  to  a  railroad  lien  thereon  may  interfere  with  or  impede 

company  for  a  freight   depot.    And  in  the  operation  of  the  railway,  or  the  ex- 

Skrainka  v.  Rohan,  18  Mo.  App.  340,  a  ercise  by  the  company  of  its  corporate 

lieo  was  refused  for  a  building  erected  franchises.    On  the  contrary,  the  public 

as  a  freight  depot  and  for  office  rooms,  policy  of  this  State  is  to  enforce  such  a 

on  land  held  by  a  railroad  company  in  lien,  and  the  company  operates  its  railway 

fee.  and  uses  its  franchises  subject  to  the  ob- 

1  Hill  V.  La  Crosse  &  Milwaukee  R.  R.  ligation  to  pay  the  claim  of  the  lienor  as 
Co.  11  Wis.  214;  Botsfordr.  NewHaven,  established  by  the  judgment.  All  this 
Middletown  &  Willimantic  R.  R.  Co.  41  was  settled  by  this  court  in  Hill  v.  Rail- 
Conn.  454.  road  Co.  11  Wis.  214,  and  the  rules  there 

^  Hill  9.  La  Crosse  &  Milwaukee  R.  establbhed  were  not  abrogated  or  shaken 

R.  Co.  11  Wis.  214;  Purtell  v.  Chicago  by  the  judgment  in  Wilkinson  v.  Hoffman, 

Bolt  Co.  74  Wis.  132,  42  N.  W.  Rep.  265  ;.  61  Wis.  637,  21  N.  W.  Rep.  816,  and  have 

National  Foundry  Works  v.  Oconto  Water  not  been  disturbed  by  sny  other  adjudica- 

Co.  52  Fed.  Rep.  43.    In  this  case  the  tion  of  this  court." 

lien  laws  were  held  to  comprehend  a  rail*  *  Giant  Powder  Co.  v.  Oregon  Fac.  Ry. 

road  bridge,  although  it  was  part  and  Co.  42  Fed.  Rep.  470,  474. 
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§  1619.]       LIENS  or  HBCSAKIC8,  ETC.,  UPON  RAILROADS. 

a  natural  person  or  a  private  corporation,  can  disose  or  dispoBe  of 
it,  in  whole  or  in  part,  at  his  or  its  pleasure.  .  •  .  But  there  is  a 
public  policy  of  this  State,  as  shown  by  its  legislation,  that  should 
be  considered  in  this  connection,  which  is,  that  persons  who  fur- 
nish labor  or  materials  to  be  used  in  the  construction  of  railways 
shall  have  a  lien  thereon  as  a  security  for  the  value  of  such  labor 
and  materials.  To  promote  this  policy,  and  to  produce  the  prac- 
tical results  intended  by  the  l^islature,  the  statute  giving  this 
lien  should  be  construed  so  far  as  in  reason  and  right  it  may,  and 
all  mere  doubts  as  to  the  extent  and  manner  of  its  application 
should  be  so  resolved.'* 

1619.  That  a  railroad  is  an  entirety,  and  that  a  lien  can- 
not attaoh  to  a  seotion  of  it,  or  to  a  bridge  or  any  other 
structure  which  is  part  of  the  road,  is  the  view  sustained  by  the 
greater  number  of  authorities.^  Even  under  a  statute  giving  a 
lien  for  work  done  and  materials  furnished  in  constructing  or 
improving  the  road-bed,  rolling  stock,  station-houses,  depots, 
bridges,  or  culverts  of  a  railroad  company  upon  such  road-bed, 
fitation-houses,  depots,  bridges,  rolling  stock,  real  estate,  and 
improvements  of  such  railroad,  the  lien  is  against  the  whole 
road,  and  the  whole  must  be  sold.'  This  is  upon  the  groond 
that  it  is  against  public  policy  to  permit  detached  portions  of  a 
railroad  to  be  sold  under  any  judgment  or  execution.^  If  a  lien 
under  the  general  laws  relating  to  mechanics'  liens  attaches  to 
a  railroad  in  its   entirety,  it  can  only  be   secured  by  filing  the 

^  Dano  V.  M.  &  O.  R.  R.  Co.  27  Ark.  In  Enapp  v.  St.  Louis,  Kansas  Citj  k 

564 ;  Cox  V.  Western  Pac.  R.  R.  Co.  44  N.  Rjr.  Co.  74  Mo.  374,  7  Amer.  &  Eng. 

Cal.  18,  47  Cal.  87 ;  Farmers'  Loan  &  T.  R.  Cas.   39.%  it  was  aaid:  « A  laiiroid, 

Co.  V.  Candler,  87  Ga.  241, 13  S.  E.  Rep.  with  its  depots,  bridges,  and  other  i^ipur- 

560 ;  Graham  v.   Mt.   Sterling  Coalroad  tenances,  is  no   less  an   entiretj  than  a 

Co.  14  Bush  (Ky.),  425.  dwelling-houae,  with  its  kitchen,  its  cbini- 

^  Enapp  (7.  St.  I^nis,  Eansas  City  &  N.  nejs,  and  its  doorsteps ;  and  yet  no  one 

Ry.  Co.  74  Mo.  374,  6  Mo.  App.  205 ;  Mid-  has  ever  supposed  that  a  mechanic's  lien 

land  Ry.  Co.  v.  Wilcox,  122  Ind.  506,23  N.  could  be  enforced  against  the  doorsteps 

£.  Rep.  506,  Elliott,  J.,  said  :  '*  Franchise  or  chimneys  of  a  dwelling-hooae,  or  tfast 

cannot  be  divided  into  fragmentary  parts  they  could  be  sold  and  removed,  to  the 

without  injury  to  the  public,  to  the  owners  utter  destruction  of  the  whole  propertj." 

of  the  road,  and  to  the  creditors.    The  *  So  held  in  numerous  cases  relating 

public  which  grants  these  franchises  have  to  ordinary  executions.    See  cases  cited 

some  interest  in  their  exercise,  and  it  is  in  Enspp  v.  St  Louis,  Eansas  City  & 

not  to  be  presumed  that  the  legislature  Northern  R.  R.  Co.  74  Mo.  374 ;  Ciani- 

meant  to  impair  their  interests."  ton  v.  Union  Trust  Co.  75  Mo.  29. 
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account  in  the  proper  clerk's  office  of  every  county  or  corpora- 
tion through  which  the  road  passes  in  the  State.^ 

It  does  not  follow,  however,  that  the  lien  attaches  to  all  the 
rolling  stock  of  a  railroad,  as  well  as  the  entire  road-bed,  and 
that  there  must  be  a  sale  of  the  whole  rolling  stock  of  the  road 
under  a  judgment  enforcing  a  lien  against  the  road.  While  the 
road-bed  must  be  sold  as  an  entirety,  the  rolling  stock  and  other 
movable  property  of  the  road  inay  be  sold  in  such  quantities  as 
may  be  necessary  to  satisfy  the  judgment*  This  distinction  is 
specifically  made  by  the  Constitution  of  the  State  of  Missouri, 
which  declares  the  rolling  stock  and  other  movable  property  of 
a  corporation  to  be  personal  property,  and  to  be  subject  to  ex- 
ecution and  sale  in  the  same  manner  as  the  personal  property 
of  individuals.^  The  rolling  stock  of  a  railroad  does  not  consti- 
tute a  part  of  its  real  estate,  and  a  mechanic's  lien  upon  the  rail- 
road does  not  embrace  such  property.^ 

Where  a  part  only  of  a  railroad  lies  within  the  State  under 
the  laws  of  which  the  lien  is  enforced,  the  lien  cannot,  of  course, 
be  enforced  against  that  part  of  the  road  not  within  the  State ;  ^ 
bat  it  must  be  enforced  against  the  whole  of  that  part  within 
the  State,  and  not  against  a  section  or  ]¥>rtion  of  it  only.^ 

1620.  The  faot  that  the  road  was  built  in  seotions,  and 
that  there  was  a  separation  in  space  and  time  in  the  construc- 
tion of  the  different  sections,  does  not  avail  to  prevent  the  rail- 
road from  being  regarded  as  one  improvement.  On  the  con- 
trary, a  lien  for  work  upon  any  part  of  the  road  attaches  to  the 
entire  road.^     Mr.  Justice  Miller  said :  ^^  In  every  respect,  except 


1  Boston  V.  Chesapeake  &  Ohio  R.  H.  son,  Topeka  &  Santa  F^  R.  R.  Co.  79  Mo. 
Co.  76  Va.  180.  571. 

2  Constitation  of  1875,  art.  12,  §  16.  ^  Brooks  v.  Railway  Co.  101  U.  S.  443, 
*  Neilflon  v.  Iowa  Eaatern  Ry.  Co.  51  451. 

Iowa,  184,  38  Am.  Rep.  124.  The  case  of  Canal  Company  v.  Gordon, 

As  to  the  legal  nature  of  rolling  stock  6  Wall.  561,  where  it  was  held  that  the 

of  railroads,  see  Jones  on  Corporate  Bonds  part  of  the  canal  first  finished  was  not 

aadMortgage8,§§  121-168,  where  the  sub-  to   be  subject  to  a  lien  for  work  done 

ject  is  examined  at  length,  and  with  ref-  on  that  constructed  afterwards,  is  distin- 

erence  to  the  statutory  provisions.  gufshed  on  the  ground  that  the  first  part 

^  St.  Louis  Bridge  (k  Construction  Co.  had  been  in  full  operation  for  some  time 

V.  M.  C.  &  N.  W.  R.  R.  Co.  72  Mo.  664.  before  the  work  for  which  a  lien  was 

^  Knapp  V.  St.  Louis,  E.  C.  &  N.  Ry.  claimed  was  done  upon  the  other  part ; 

Co.   74    Mo.    374 ;    Cranston   v.    Union  and  the  time  may  have  been  long  enough 

Trust  Co.  75  Mo.  29 ;   Ireland  v,  Atchi-  to  justify  the  belief  that  for  a  time  the 
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this  one  of  its  construction,  the  road  is  a  unit,  an  entirety.  Its 
route  is  selected  and  surveyed  as  one  road.  It  is  owned  and 
built  and  run  by  one  corporation.  Its  trains  run  over  it  all. 
The  mortgage  of  appellants  can  have  no  lien  on  any  of  the  road 
beyond  the  first  few  miles  upon  any  other  theory,  for  its  descrip- 
tive language  refers  to  the  road  as  one,  and  not  as  several  sab- 
divisions.  It  is  not  easy  to  see  how  it  can  be  held  to  be  one  road 
for  the  purposes  of  the  mortgage,  and  two  or  three  pieces  of  road 
for  the  purposes  of  the  mechanic's  lien." 

1621.  A  oontraotor  who  has  done  the  work  upon  a  section 
of  a  railroad  has  no  lien  upon  a  subscription  made  expressly 
for  the  buildingr  of  that  section,  unless  by  special  agreement. 
The  company  may  apply  the  subscription  to  the  payment  of 
other  debts  of  the  company,  and  no  one  but  the  subscriber  can 
complain.  Though  the  company  expressly  contracted  with  the 
subscriber  that  the  subscription  should  be  applied  to  the  con- 
struction of  that  particular  part  of  the  road,  and  the  contractor 
may  have  contracted  upon  the  faith  that  this  fund  would  baild 
this  part  of  the  road,  still  he  has  no  lien  u{>on  it.^ 

1622.  A  railroad  bridge  is  not  a  baildingr  within  the  mean- 
ing of  the  word  in  a  general  lien  law.  Thus,  under  a  statnte 
giving  a  lien  for  work  done  or  materials  furnished  in  the  erec- 
tion or  construction  of  ^^  any  dwelling-house  or  other  building," 
a  railroad  bridge  is  not  included  as  subject  to  the  lien.^  A  bridge 
is  not  a  ^^  building."  This  word  in  common  usage,  and  in  its 
exact  signification  as  well,  means  a  structure  designed  for  the 
habitation  of  man  or  animals,  or  for  the  sheltering  of  property. 
A  bridge  may  be  builty  but  the  structure  is  not  a  building.  A 
railroad  may  be  huUt^  and  the  structure  is  just  as  much  a  building 
as  is  a  bridge.  The  statute,  also,  by  speaking  of  the  lot  on 
which  the  building  stands,  and  making  the  interest  of  the  owner 
therein,  to  an  amount  not  exceeding  one  acre  in  a  city  or  forty 
acres  in  the  country,  liable  to  the  lien,  indicates  that  it  did  not 
contemplate  any  such  structure  as  a  bridge. 

further  prosecation  of  the  work  had  been  State.    And  see  Neilson  v.  Iowa  Eiitera 

abandoned.    Bat  the  more  concloaiye  con-  Rj.  Co.  51  Iowa,  184,  S3  Am.  Rep.  124; 

sideration  was,  that  the  doctrine  of  this  Cox  v.  Western  Pac.  R.  R.  Co.  44  Oil. 

case  is  at  rariance  with  the  decisions  of  18,  47  Cal.  87. 

the  State  of  Iowa,  construing  her  own  ^  Mjer  v,  Dapont,  79  Ky.  416. 

statute,  which   the    Supreme    Conrt    is  ^  La  Crosse  &  Milwaukee  R.  B.  Co.  v. 

bound  to  follow  in  a  case  arising  in  that  Yanderpool,  11  Wis.  119. 
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Bat  a  general  lien  law  which  gives  a  lien  upon  ^^any  bridge" 
applies  to  railroad  bridges,  and  the  enforcement  of  such  a  lien  is 
declared  to  be  within  the  public  policy  of  the  State  of  Wisconsin.^ 

1623.  A  railroad  bridgre  is  not  an  improvement  within  the 
meaning  of  that  word  as  used  in  a  general  lien  law.  Under 
a  former  lien  law  of  Missouri,  applicable  to  the  county  of  St. 
Louis,  it  was  held  that  there  could  be  no  lien  for  labor  per- 
formed or  materials  furnished  for  the  construction  of  bridges  and 
culverts  upon  a  railroad,  although  the  law  gave  such  a  lien  for 
^*  improvements "  as  well  as  buildings.  The  decision  was  placed 
upon  the  ground  that  a  railroad  is  a  public  work,  established  by 
public  authority  for  the  public  use  and  benefit ;  and  that  a  lien, 
with  a  power  of  enforcing  it  by  execution,  would  subject  the 
portion  of  the  road  affected  by  it  to  sale,  and  might  deprive  the 
public  of  the  benefit  contemplated  in  the  grant  of  the  corporate 
franchises.  The  Constitution  of  the  State  then  required  the 
fostering  of  public  improvements,  and  the  State  had  assumed 
great  responsibilities  in  building  railroads  for  the  public  use,  and 
it  was  regarded  as  unreasonable  to  suppose  a  power  remained  in 
any  individual  to  deprive  the  public  of  the  benefit  of  such  im- 
provements.* 

1623  a.  Under  a  statute  giving  a  lien  on  a  bridge  for  cdl 
materials  used  ^'  in  or  about "  its  construction,  one  furnishing  a 
contractor  with  machinery  wherewith  to  build  a  bridge  could  not 
have  such  a  lien,  for  the  machinery  did  not  enter  into  the  struc- 
ture and  become  a  part  of  it.  It  was  a  part  of  the  contractor's 
plant,  and  retained  its  identity  and  fitness  for  further  use.^  But 
giant  powder  furnished  by  the  manufacturer  to  a  contractor  for 
the  construction  of  a  railway,  and  used  by  the  latter  in  the  prog- 
ress of  such  work,  is  "  material,"  within  the  purview  of  the  lien 
law  for  the  value  of  which  such  manufacturer  is  entitled  to  a  lieu 
on  the  railway,  or  such  portion  thereof  as  the  powder  was  used 
in  the  construction  of.^ 

1624.  The  terms  "  structure,"  "  erection,"  or  "  improve- 
ment."—  The  general  lien  laws  in  some  of  the  States  give  a  lien 
for  labor  done  and  materials  furnished  in  the  erection  or  altera- 

2  PurteU  V,  Chicago  Bolt  Co.  74  Wis.  ^  Basshor  v,  Railway  Co.  65  Md.  99, 3 

132,  42  N.  W.  Rep.  265.  Atl.  Rep.  285. 

«  Dunn  V,  North  Mo.  R.  R.    24  Mo.  *  Giant  Powder  Co.  v.  Oregon  Pac.  Ry. 

493.  Co.  42  Fed.  Rep.  470. 
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tion  not  only  of  a  house  or  other  building,  but  also  of  any  **  struc- 
ture," "  erection,"  or  "  improvement "  upon  land.  Under  these 
general  terms  it  is  of  course  possible  to  establish  a  lien  for  almost 
anything  that  can  be  attached  to  the  realty.  Accordingly,  under 
such  a  statute,  a  lien  has  been  established  against  a  railroad  for 
ties  furnished  the  company ;  ^  and  doubtless  a  lien  might  be  estab- 
lished for  almost  any  part  of  a  railroad,  such,  for  instance,  as  the 
grading  of  the  line  of  road  as  an  ^^improvement"  upon  land. 
The  application  of  such  statutes  has  not  often  been  the  subject  of 
adjudication,  because  in  nearly  all  the  States  there  are  now  stat- 
utes which  apply  specifi^Uy  to  railroads,  giving  liens  for  labor 
performed  and  materials  supplied  in  their  construction  and  repair. 
^^  A  railway  is  literally  and  technically  a  *  structure.'  It  consists 
of  the  bed  or  foundation,  which  may  be  of  earth,  stone,  or  trestle- 
work,  on  which  are  laid  the  ties  and  rails.  These,  taken  together, 
constitute  a  *  structure '  in  the  full  sense  of  the  word,  —  a  some- 
thing joined  together,  built,  constructed."  ^ 

Under  a  statute  giving  a  lien  upon  a  *^  railroad  "  or  **  any  other 
structure,"  and  the  land  upon  which  it  is  erected,  there  can  be  no 
lien  upon  a  street  railway,  because  there  can  be  no  lien  upon  the 
land,  the  fee  of  the  street  being  in  the  city,  or  in  the  owners  of 
the  adjacent  land.' 

1626.  Under  a  statute  pi:ovidinfir  that  a  meohanio^s  lien 
for  work  and  material  shall  attach  ftom  the  oonxmenoement 
of  ^'the  building,  erection,  or  other  improvement,"  it  has  been 
held  that  a  lien  for  railroad  ties  may  be  sustained  against  a 
mortgage  made  before  such  ties  were  furnished  to  the  company 
or  contracted  for,  in  case  the  construction  of  the  road  had  been 
commenced  before  the  making  of  the  mortgage,  and  was  not 
then  completed,  although  the  person  who  furnished  the  ties  and 
claimed  the  lien  had  nothing  to  do  with  the  previous  construction 
of  the  road.^     In  the  case  before  the  court,  sixteen  miles  of  road 


^  Neilson  v.  Iowa  Eattern  R.  Co.  44  *  Front  St.  Cable  By.  Co.  v.  Johsion.  2 

Iowa,  71,  51  Iowa,  184.    Th«  decision  in  Wash.  St.  112,  25  Pac  Bep.  1084. 

this  case  is  fullj  stated  and  examined  in  *  Neilaon  v.  Iowa  Eastern  B.  Co.  44 

the  following  section.    Other  States  have  Iowa,  71,  51  Iowa,  184,  8  Am.  Rj.  Bep. 

similar  statutes.  82.    And  see  Taylor  v.  Bntlington,  Cedar 

3  Giant  Powder  Co.  v.  Oregon  Pac.  By.  Bapids  &  Minn.  By.  Co.,  May  Term,  1877, 

Co.  42  Fed.  Bep.470,  per  Deady,  J.    And  11  West  Jar.  S37,  4  Cent.  L.  J.  536,4 

see  Forbes  v.  Electric  Co.  19  0reg.  61,  23  Dill.  570;  Brooks  v.  By.  Co.  101  U.  S. 

Pac.  Rep.  670.  443 ;  Meyer  r.  Hornby,  101  U.  S.  728.  It 
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had  been  graded  before  the  making  of  the  mortgage,  and  the 
ties  were,  some  months  afterwards,  famished  apparently  to  a 
contractor  who  had  undertaken  to  equip  the  road.  Upon  the 
first  argument  of  the  case  before  the  Supreme  Court  of  Iowa, 
the  lien  was  established  against  the  road,  subject  to  the  mort- 
gage;^ but  upon  a  reargument  of  the  case,  the  lien  was  given 
priority  of  the  mortgage,  by  reason  of  the  terms  of  the  statute, 
which  was  interpreted  to  mean  something  different  from  a  stat- 
ute providing  that  the  lien  shall  attach  only  from  the  commence- 
ment of  the  work,  or  of  the  furnishing  of  the  materials.^  In  the 
latter  decision,  in  reply  to  the  suggestion  that  it  would  be  unjust 
to  the  mortgagee  to  make  his  mortgage  subject  to  liens  for  work 
subsequently  commenced,  it  was  urged  that  a  person  who  takes  a 
mortgage  upon  a  partially  constructed  building  or  other  improve- 
ment has  notice,  from  the  condition  of  the  property,  of  the  pos- 
sibility that  mechanics'  liens  may  attach  upon  it ;  that,  although 
he  cannot  know  the  amount  of  the  lien,  or  whether  the  work  will 
be  completed  in  pursuance  of  the  plan  of  the  mortgagor,  accord- 
ing to  which  the  work  was  commenced,  yet,  having  elected  to 
deal  with  the  mortgagor,  he  may  be  required  to  rely  upon  his 
good  faith  and  prudence ;  and  that,  although  hardship  might 
sometimes  result  from  such  a  construction,  yet  the  danger  to  be 
apprehended  is  not  such  as  to  control  the  construction  of  a  stat- 
ute having  so  little  ambiguity.  ^^  In  regard  to  the  policy  of  the 
statute,  as  we  construe  it,"  say  the  court,  ^*  this  may  be  said :  it 
is  not  desirable  that  the  execution  of  a  mortgage  upon  land  upon 
which  a  building  or  other  improvement  is  in  process  of  construc- 
tion should  arrest  the  work  and  prevent  its  completion.  Both 
mortgagor  and  mortgagee  are  interested  in  its  completion.  With- 
out it,  the  money  already  expended  must  ordinaiily,  to  a  great 
extent,  be  lost.  Take  the  present  case  as  illustration.  The  in- 
terveners are  holders  of  mortgage  bonds  upon  a  road,  sixteen 

miut  be  confessed  that,  under  this  statute,  >  Ck>de  1873,  §  2139,  proYides  that  such 

or  under  this  constraction  of  it,  a  mort-  liens  ''shall  be  preferred  to  all  other  liens 

gage  of  an  unfinished  railroad  is,  in  Iowa,  and  incumbrances  which  may  be  attached 

a  Terj  poor  security.  to  or  upon  such  building,  erection,  or  im- 

^  Neiiflon  v.  Iowa  Eastern  R.  Co.  44  provement,  and  to  the  land  on  which  the 

Iowa,  71,  51  Iowa,  184,  8  Am.  Rj.  Rep.  same  is  situated,  or  either  of  them,  made 

82.    Followed  in  Brooks  v.  Railway  Co.  subsequent  to  the  commencement  of  said 

toi  U.  S.  443 ;  Meyer  v.  Hornby,  101  U.  building,  erection,  or  improvement.'*    See 

S.  728.  §  ISOl. 
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miles  of  which  had  been  graded  at  the  time  the  mortgage  w»b 
made.  The  valoe  of  their  security  depended  upon  the  further 
conBtruction  of  the  road.  They  foresaw  that  work  and  materials 
must  be  furnished  by  somebody,  or  nothing  could  be  realized  from 
what  had  been  done.  Yet  the  construction  of  the  statute  which 
they  contend  for  would  require  the  mortgagor  to  keep  a  fund 
on  hand  for  the  daily  payment  of  the  laborers  and  material-men, 
or  that  the  work  and  materials  should  be  furnished  practicaUy 
without  security." 

The  construction  of  this  statute  adopted  by  the  court  proceeds 
upon  the  ground  that  a  railroad  is  an  entirety ;  so  that,  if  the 
work  of  construction  of  any  portion  of  the  road  has  been  com- 
menced before  the  execution  of  the  mortgage,  it  does  not  matter 
that  the  particular  work  was  done,  or  the  materials  were  fur- 
nished, for  some  other  portion  of  the  road,  and  after  the  execution 
of  the  mortgage.  The  claim  relates  back  to  the  commencement 
of  the  work. 

1625  a.  A  recorded  mortgage,  given  by  a  railroeul  oompany 
on  its  road-bed  and  other  property,  creates  a  lien  whose  pri- 
ority cannot  be  displaced  thereafter  by  any  compact  between 
the  company  and  a  third  party  for  the  erection  of  buildings  or 
other  works  of  original  construction.^  In  the  case  first  cited,  Mr. 
Justice  Brewer  said  :  ^'  It  is  true,  cases  have  arisen  in  which,  upon 
equitable  reasons,  the  priority  of  a  mortgage  debt  has  been  dis- 
placed in  favor  of  even  unsecured  subsequent  creditors.^  But  the 
principles  underlying  these  cases  have  no  application  here.  The 
work  which  the  contractor  did  was  in  original  construction,  and 
not  in  keeping  up,  as  a  going  concern,  a  railroad  already  built. 
The  amount  due  him  was  no  part  of  the  current  expenses  of  oper- 
ating the  road.  There  was  as  to  him  no  diversion  of  current 
earnings  to  the  payment  of  current  expenses." 

1626.  In  several  States,  priority  in  respeot  to  buildings  is 
given  to  a  lien  over  a  mortgage  executed  before  the  commence- 
ment of  the  building  or  other  improvement.  The  lien  attaches 
in  preference  to  any  prior  mortgage ;  ^^  and  any  person  enforcing 

1  Toledo,  D.  &  B.  H.  R.  Co.  v.  Hamilton,  673,  in  which  many  such  cases  are  col- 

134  U.  S.  296, 10  Sup.  Ct.  Rep.  546 ;  Dun-  lected ;  Porter  v.  Pittsbarg  Steel  Co.  ISO 

ham  17.  Railway  Co.  I  Wall.  254,  267.  U.  S.  649,  671,  7   Sap.  Ct.  Rep.  1806^ 

^  See  St.  Loois,  A.  &  T.  H.  R.  R.  Co.  v.  Jones  on  Corpomte  Bonds  and  Mortgages, 

Cleveland,  C.  &  C.  Ry.  Co.  125  U.  S.  658,  f!  584,  585. 
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sach  lien  may  have  such  building,  erection,  or  other  improvement 
sold  under  execution,  and  the  purchaser  may  remove  the  same 
within  a  reasonable  time  thereafter."  ^  The  relative  rights  of  a 
mortgagee  of  a  railroad  and  a  mechanic,  in  such  case,  would  be 
that  the  mortgagee  would  retain  his  priority  as  to  the  land ;  but 
the  mechanic  would  have  priority  over  the  mortgagee  as  to  the 
buildings,  erections,  or  improvements  put  upon  the  land  subse- 
quent to  the  mortgage,  and  might  enforce  his  lien  upon  the  build- 
ing or  other  independent  structure  by  causing  it  to  be  sold  and 
removed.^ 

1627.  Liens  for  repairs  of  a  completed  railroad  are  subor- 
dinate to  an  existing  mortgage  of  the  road.  A  petition  was 
filed  by  a  firm  of  bridge-makers  to  establish  a  lien  for  one  span 
of  a  bridge  furnished  to  a  railroad  after  it  had  been  fully  com- 
pleted and  was  in  operation.^  A  portion  of  a  bridge  had  been 
broken  down  or  carried  away  by  high  water,  and  the  span  for 
which  a  lien  was  claimed  was  to  replace  this.  The  court  held 
that  any  lien  which  could  be  claimed  would  be  subject  to  the 
mortgage.  Judge  Dillon,  delivering  the  opinion  of  the  court, 
said :  ^^  As  against  the  owner,  the  lien  attaches  from  the  time  the 
repairs  are  begun.  This  is  plain  enough  and  just.  But  when 
does  this  lien  attach  as  against  a  prior  mortgagee  of  land  and 
building  ?  The  answer  is,  at  the  same  time  it  attaches  as  against 
the  owner.  The  result  is,  that  repairs  on  a  previously  completed 
building  or  railway,  on  which  a  mortgage  rested  prior  to  the  com- 
mencement of  such  repairs,  do  not  give  a  lien  which  will  override 
the  lien  of  the  mortgage.  The  legislature  has  not  authorized  the 
owner  of  a  building  or  railway,  on  which  such  owner  has  given  a 
mortgage,  to  improve  the  mortgage  out  of  existence  by  making 
repairs  ad  libitum^  and  furnishing  the  owner  the  necessary  credit 
therefor,  by  giving  the  mechanic  and  material-man  a  lien  para- 
mount to  the  mortgage.  Such  a  view  has  neither  law,  justice, 
equity,  nor  public  policy  to  recommend  it." 

1  Code  1873,  §  2141.  L.  J.  535,  4  Dill.  570.    Judge  DilloD,  in 

3  Taylor  v,  BorlingtOD,  Cedar  Rapids  &  this  case,  remarked  that  there  were  prob- 

Minn.  Ry.  Co.  11  West.  Jar.  337,  4  Cent,  ably  forty  intervening  petitions  filed  in 

L.  J.  535,  4  Dill.  576,  per  Dillon,  J.  the  various  railway  foreclosure  cases  pend- 

And  see  Getchell  v.  Allen,  34  Iowa,  ing  at  that  time,  in  that  court,  seeking  to 

559 ;  Equitable  L.  Ins.  Co.  v.  Slye,  45  establish,  on  behalf  of  claimants,  mechan- 

lowa,  615.  ics'  liens  upon  the  property  covered  by  the 

'  Taylor  v.  Burlington,  Cedar  Rapids  &  railway  mortgages. 
Minn.  Ry.  Co.  11  West.  Jur.  337,  4  Cent.  558 
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The  same  rule  is  applicable  in  respect  to  any  repairs  made 
apon  a  mortgaged  railroad  already  completed  and  in  operation, 
such  as  the  laying  of  new  steel  or  iron  rails.  There  may  be  a 
lien  for  such  repairs,  but  it  is  subject  to  the  lien  of  the  mortgage.^ 

It  would  seem  that  there  could  be  no  mechanics'  lien  upon  a 
railroad  for  engines  or  cars  furnished  for  use  upon  it,  although 
the  seller  verbally  reserved  the  title  until  payment  shall  be  made.' 

II.  Special  Lien  Laws  applicable  to  Railroads, 

1628.  It  is  within  the  legitimate  scope  of  legislative  power 
to  provide  that  laborers  and  contractors  may  have  a  lien 
for  labor  performed  and  for  materials  furnished  in  the  construe- 
tion  or  improvement  of  a  railroad  in  preference  to  all  mortgages 
or  other  incumbrances  placed  upon  the  property  subsequent  to 
the  passage  of  the  act.  The  statute  of  the  State  of  Missouri  to 
this  effect  was  held  by  the  Circuit  Court  of  the  United  States 
to  be  constitutional,  and  to  give  priority  to  such  claims  over  a 
mortgage  executed  just  after  the  passage  of  the  act ;  the  phrase 
** subsequent  to  the  passage  of  this  act"  being  interpreted  to 
mean  subsequent  to  the  approval  of  it  by  the  governor,  and  not 
subsequent  to  the  expiration  of  ninety  days  from  the  passage  of 
the  act,  at  which  time,  by  general  law,  every  act  takes  effect, 
unless  a  different  time  is  therein  appointed.^ 

1629.  Who  is  a  laborer.  —  A  general  agent  or  superinten- 
dent of  a  corporation  employed  at  a  stipulated  salary  is  not  en- 
titled to  the  benefit  of  a  lien  in  favor  of  mechanics,  builders, 
lumbermen,  artisans,  workmen,  laborers,  or  other  persons  who 
may  perform  any  work  upon  or  furnish  materials  for  any  boild- 
ing.  Such  an  agent  or  superintendent  stands  in  the  place  of  the 
corporation  itself  towards  others  intended  to  be  protected  by  the 
law.^  Nor  is  a  contractor  who  agrees  to  build  a  railroad,  or  to 
furnish  the  labor  of  others,  a  laborer  or  servant;^  nor  is  the  sec- 

1  Taylor  v.  BarliDg:ton,  Cedar  Rapids  &  '  Walker  v.  Mist.  Valley  &  Werteni 

Minn.  Ry.  Co.  11  West.  Jar.  937, 4  Cent  R.  R.  Co.  S  Cent.  L.  J.  481. 

L.  J.  535,  4  Dill.  570.  *  Smallboiise  v.  Ky.  &  Mob.  G.  ft  S.  H. 

s  See  New  England  Car  Sprinfl:  Co.  v.  Co.  3  Mon.  443;   Blakey  v.  Blakey,  27 

Baltimore  &  Ohio  R.  R.  Co.  11  Md.  81 ;  Mo.  89. 

Taylor  r.  Bnrlington,   Cedar  Rapids  ft  *  Balch  v.  N.  Y.  ft  Oswego  Midland  B. 

Minn.  Ry.  Co.  11  West  Jnr.  337,  4  Cent  R.  Co.  46  N.  T.  521 ;  Aikin  v.  Wssson, 

L.  J.  535.  4  Dill.  570.  S4  N.  Y.  48S. 
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retary  of  a  corporation  a  laborer  or  servant ;  ^  nor  is  a  consalting 
engineer  a  laborer  or  operative ;  ^  nor  is  a  civil  engineer  a  laborer 
or  workman;^  nor  is  a  time-keeper  and  superintendent  in  the 
employ  of  a  contractor  a  laborer;^  nor  is  a  sub-contractor  an 
employee.* 

1630.  The  right  conferred  by  a  lien  in  favor  of  laborers  is 
personal,  and  cannot  be  availed  of  by  one  who  furnishes  labor. 
Under  the  statute  of  New  Jersey,^  giving  to  the  laborers  m  the 
employ  of  any  corporation,  in  case  of  its  insolvency,  a  lien  upon 
its  assets  for  the  amount  of  wages  due  them,  it  is  held  that  the 
right  conferred  is  personal,  inhering  alone  in  the  person  who 
actually  performs  labor  or  service,  and  not  in  one  who  furnishes 
the  labor  of  others  under  a  contract.  Thus  one  who  has  con- 
tracted with  a  railroad  company,  whose  road  is  located  in  New 
Jersey  and  has  its  terminus  at  Jersey  City,  to  transfer  by  his  own 
teams  or  drays  over  the  company's  ferry  all  freight  received  in 
New  York  for  transportation  over  the  road,  and  all  freight  re- 
ceived in  Jersey  City  to  be  delivered  in  New  York,  is  not  an  em- 
ployee entitled  to  such  lien,  but  a  contractor.^  *^  I  think  it  very 
plain,"  said  the  vice-chancellor,  ^^  the  legislature  did  not  intend 
to  give  a  lien  or  preference  for  wages  due  for  vicarious  laHbr  or 
service,  or  to  confer  upon  one  person  the  power  to  depute  or  dele- 
gate to  himself  the  labor  of  many  others,  so  that  he  can  be  an 
employee  of  a  corporation  to  the  extent  of  one  hundred  or  one 
thousand  men  daily.  Such  a  purpose  would  have  been  expressed 
by  giving  preference  to  the  debt,  as  that  all  debts  due  for  labor 
or  service  should  be  a  lien,  and  not  to  the  creditor,  as  it  now 
stands,  that  the  employees  in  the  employ  of  a  corporation  shall 
have  a  lien  upon  its  assets  for  the  wages  due  to  them  respec- 
tively." Moreover,  the  obvious  purpose  of  the  statute  was,  in  the 
first  place,  to  render  it  certain  that  the  laborers  whose  services  are 
essential  to  the  continued  operation  of  a  railroad  or  like  enter- 
prise should  be  paid  in  any  event,  so  that  there  should  not  be 

1  Coffin  V.  Reynolds,  S7  N.  Y.  640;  *  Nej  ».  Dubuque  &  S.  CityR,  R.  Co. 

Wells  V.  Southern  Minn.  Ry.  Co.  1  Mc-  20  Iowa,  347. 

Crary,  18.  «  Rev.  Stats.  1877,  p.  188. 

*  Ericsson  v.  Brown,  38  Barb.  390.  ^  Lehigh  Coal    &   Navigation  Co.  v. 
'  Pennsylvania  &  Del.  R.  R.  Co.  v.  Central  R.  R.  Co.  of  N.  J.  29  N.  J.  £q. 

Lenffer,  84  Pa.  St.  168.  252. 

*  Missouri,  Kans.  &  Tex.  Ry.  Co.  v. 
Baker,  14  Kans.  563. 
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even  a  temporary  suspenaion  of  the  busiDess ;  and,  in  the  second 
place,  to  protect  a  class  of  persons  who  are  dependent  upon  their 
wages  for  support,  and  who  are  unable  to  protect  themselves 
against  the  misfortune  or  fraud  of  the  company.  The  preference 
given  by  the  statute  grows  out  of  the  character  of  the  creditor, 
and  not  out  of  the  character  of  the  debt. 

Under  such  statute,  persons  holding  claims  for  wages,  who  are 
not  in  the  employ  of  the  corporation  at  the  time  it  becomes  in- 
solvent, are  not  within  the  policy  of  the  act,  and  have  no  lien 
under  it ;  but  laborers  in  its  employ  dt  that  time  have  a  lien  for 
the  whole  amount  due  them,  no  matter  how  long  before  the  date 
of  insolvency  the  wages  may  have  accrued.  The  lien  does  not, 
however,  include  interest  which  has  accrued  before  that  time.^ 

1631.  No  lien  can  be  dakned  for  money  advanced  to  labor- 
ers at  the  request  of  a  railroad  company.  Thus,  if  certificates  of 
indebtedness  issued  by  a  railroad  company  to  its  laborers  for 
work  are  taken  up  by  a  third  person,  at  the  request  of  the  com- 
pany and  on  its  agreement  to  settle  with  him  for  the  same,  be  is 
entitled  to  recover  of  the  company  for  money  advanced ;  but  he 
cannot  claim  a  lien  for  goods  and  supplies  furnished  necessary  for 
the  #peration  of  its  road,  under  contract  therefor.  The  fact  that 
the  certificates  were  issued  to  enable  the  laborers  to  procure 
board,  and  to  enable  boarding-house  keepers  to  obtain  groceries 
and  provisions  for  hands  engaged  in  the  construction  of  the  road, 
does  not  enable  one  who  has  advanced  money  to  take  up  sach 
certificates  to  claim  that  he  has  supplied  goods  under  contract 
necessary  for  the  operation  of  the  road.  The  statute  embraces 
materials  used,  supplies  furnished,  and  labor  performed,  in  con- 
structing, repairing,  operating,  or  maintaining  a  i*ailroad;  but 
not  money  loaned  to  the  company,  or  paid  to  its  creditors  at  its 
request.  A  person  advancing  money  upon  such  certificates  can- 
not stand  in  the  place  of  the  former  holders  in  respect  to  their 
lien,  because  the  lien  is  not  assignable  at  law.^ 

1632.  Equitable  subrogation  to  lien.  —  One  who  lends  or 
advances  money  to  a  corporation  voluntarily,  to  enable  it  to  pay 

1  Del.,  L.  &  W.  R.  R.  Co.  v,  Oxfgrd  for  the  company,  and  may  be  enforced  by 

Iron  Co.  33  N.  J.  Eq.  192.  the  assignee.    Aoatin  &  N.  W.  R.  R.  Go. 

In  Texas  it  is  held  that  a  lien  secured  v.  Rucker,  59  Tex.  587. 

to  laborers  upon  a  railroad  may  be  as-  ^  Cairo  &  Vincennes  R.  R.  Co.  r.  Fack* 

signed  by  transferring  properly  certified  ney,  78  111.  116. 
evidence  of  the  debt  for  labor  performed 
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laborers  who  would  have  been  entitled  to  a  lien  therefor,  is  not, 
merely  by  virtue  of  such  loan  or  advance,  entitled  to  such  lien  by 
way  of  equitable  subrogation.  Thus,  where  the  superintendent 
of  the  work  of  constructing  a  railroad,  without  any  contract  with 
the  company  for  substitution  to  the  liens  of  the  workmen  em- 
ployed under  him,  but  merely  to  befriend  them,  advanced  his  own 
money  to  pay  their  wages,  it  was  held  that  he  was  not  entitled  to 
enforce  their  statutory  lien  for  those  payments.^ 

1633.  A  contractor  is  not  estopped  from  settinfir  up  his 
lien  as  against  the  mortgagee  for  the  reason  that  he  is  a 
stockholder  in  a  construction  company  which,  when  it  placed 
on  the  market  the  bonds  secured  by  the  mortgage,  gave  a  guar- 
anty that  the  local  subscriptions  and  grants  should  be  sufficient 
to  prepare  the  road  for  the  reception  of  the  rails,  and  also  under- 
took to  make  good  any  deficiency.  If  the  bondholders  sustained 
any  loss  by  reason  of  the  guaranty,  the  company  which  gave  it 
is  liable  in  damages.^ 

III.  Statutes  of  the  Several  States  Creating  Liens  upon  Railroads. 

In  a  great  majority  of  the  States  there  are  now  statutes  giving 
liens  specifically  upon  railroads  for  labor  performed  and  materials 
supplied  in  their  construction  or  operation.  These  statutes  are  so 
diverse  in  their  operation,  and  have  a  bearing  so  important  upon 
the  value  of  the  securities  issued  by  companies  whose  roads  are 
subject  to  these  laws,  that  it  is  deemed  best  to  give  the  leading 
provisions  of  the  statutes  in  full.  It  will  be  observed  that  in 
several  States  the  general  mechanics'  lien  law  includes  a  lien  for 
work  done  and  materials  furnished  in  the  construction  or  repair 
of  a  railroad,  notwithstanding  the  difficulties  that  exist  in  apply- 
ing these  general  provisions  to  such  property  as  a  railroad. 

1  In  re  North  River  Constraction  Co.  helpless  class  of  persons  the  payment  of 

38  N.  J.  £q.  433,  437.    Chancellor  Run-  the  wages  of  their  toil,  and  to  that  end  to 

jon  said :  '*  The  atatatory  lien  given  to  give  them  personally  a  paramount  lien  on 

workmen  is  to  be  confined  within  its  legit-  the  assets  of  the  employer.    It  did  not 

imate  limits.    It  is  not  to  be  extended,  by  contemplate   giving   to   creditors,   from 

a  forced  application  of  the  principle  of  whom  the  company  might  borrow  money 

subrogation  in  equity,  to  cases  not  within  on  its  own  credit  with  which  to  pay  its 

the  mischief  which  the  law  was  designed  workmen,  such  a  lien  on  the  assets  for 

to  remedy.    The  object  of  the  legislature  their  reimbursement" 

was  to  secnre  to  a  very  meritorious  but  ^  Meyer  v.  Hornby,  101  U.  S.  728. 

657 


§§  1684-1687.]    UEN8  OF  mechanics,  etc.,  upon  bailboads. 

1634.  Alabama.^  —  A  lien  is  created  in  favor  of  laborers 
and  employees  of  any  railroad  company  operated  in  the  State, 
except  the  oflScers  of  said  companies,  for  all  debts  due  to  them 
for  work  and  labor  done  and  performed  by  them  for  saeh  rail- 
road company  ;  and  such  lien  extends  to  all  the  property,  rights, 
effects,  and  credits  of  every  description  of  such  railroad  company 
situated  in  this  State. 

1636.  Arisona  Territory.^  —  All  mechanics,  laborers,  and  op- 
eratives who  may  labor,  and  all  persons  who  may  furnish  mate- 
rial, machinery,  fixtures,  or  tools,  in  the  construction  or  repair 
of  any  railroad,  locomotive,  car,  or  other  equipment,  or  who  may 
labor  in  the  operating  of  a  railroad,  and  to  whom  money  or  wages 
are  due  or  owing  for  such  labor  or  material,  shall  hereafter  ha?e 
a  lien  upon  such  railroad  and  its  equipment  for  such  sums  as  are 
unpaid. 

1636.  Arkanaas.' — Every  mechanic,  builder,  artisan,  work- 
man, laborer,  or  other  person  who  shall  do  or  perform  any  work 
or  labor  upon,  or  furnish  any  materials,  machinery,  fixtures,  or 
other  thing  towards  the  equipment  or  to  facilitate  the  operation 
of,  any  railroad,  and  all  persons  who  shall  sustain  loss  or  damage 
to  person  or  property  from  any  railroad  for  which  a  liability  may 
exist  at  law,  shall  have  a  lien  therefor  upon  the  road-bed,  build- 
ings, equipments,  income,  franchises,  and  other  appurtenances 
of  said  railroad,  superior  and  paramount,  whether  prior  in  time 
or  not,  to  that  of  all  persons  interested  in  said  railroad  as  man- 
agers, lessees,  mortgagees,  trustees,  and  beneficiaries  under  trusts, 
or  owners.  Suit  must  be  brought  upon  the  claim  within  one 
year  after  it  accrued.  The  lien  is  mentioned  in  the  judgment 
rendered  in  an  ordinary  suit  for  the  claim,  and  may  be  enforced 
by  ordinary  levy  and  sale  under  final  or  other  process  at  law  or 
in  equity. 

1637.  California.* — The  general  mechanics'  lien  law  pro- 
vides that  every  person  performing  labor  upon,  or  furnishing 
materials  to  be  used  in  the  construction,  alteration,  or  repair  of, 
any  building,  bridge,  railroad,  or  any  other  structure,  shall  have 
a  lien  upon  the  same.  Under  such  statute  a  lien  cannot  be  ac- 
quired on  a  portion  of  the  road,  but  must  be  filed  on  the  entire 

1  Code  1886,  §  3077;  Act  March  19,        •  Acts  1887.  p.  96. 
1875.  «  See  §  1190. 

a  R.  S.  1887,  §  2274. 
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road.  One  contractor  or  sub-contractor  cannot  file  a  lien  for  the 
part  of  the  road  upon  which  he  worked,  or  for  which  he  furnished 
material,  so  that  while  one  might  acquire  a  lien  upon  a  bridge 
'another  might  have  a  lien  upon  a  tunnel,  and  a  third  upon  a  cul- 
vert. Neither  does  the  statute  contemplate  that  there  may  be  a 
separate  lien  upon  each  mile  or  section  of  the  road.^ 

1638.  Colorado.^  —  By  the  general  mechanics'  lien  law,  all 
persons  who  perform  work  or  furnish  materials  for  the  construc- 
tion, extension,  enlargement,  alteration,  or  repair  of  any  railroad, 
tramway,  toll-road,  canal,  or  bridge  have  a  lien  upon  the  same 
for  the  work  so  performed  or  material  furnished.  Such  lien  at- 
taches to  all  franchises  and  charter  privileges  that  may  in  any 
manner  pertain  to  any  such  property.  The  land  occupied  by  any 
building,  structure,  railroad,  tramway,  wagon-road,  toll-road,  or 
canal,  necessary  for  the  convenient  use  and  occupation  of  the 
same,  is  subject  to  the  liens  provided  for. 

1639.  In  Conneoticut^  every  railroad  for  the  construction  of 
which,  or  of  any  of  its  appurtenances,  any  person  shall  have  a 
claim  for  materials  furnished  or  services  rendered,  under  any 
contract  with  or  approved  by  the  corporation  owning  or  manag- 
ing such  road,  is  subject,  with  its  real  estate,  right  of  way,  mate- 
rial, equipment,  rolling  stock,  and  franchise,  to  the  payment  of 
Bucb  claim,  and  said  claim  shall  be  a  lien  on  said  railroad,  rail- 
road property,  and  franchise ;  and  the  manner  of  asserting  and 
perfecting  such  lien,  by  notice,  certificate,  and  foreclosure,  shall 
be  in  all  respects  in  accordance  with  the  provisions  of  the  general 
mechanics'  lien  law  ;  ^  except  that  the  certificates  of  the  lien  and 
of  its  discharge  shall  be  filed  in  the  office  of  the  secretary  of 
state,  who  shall  record  them  in  a  book  kept  for  that  purpose. 

164L  Florida.^ — The  general  mechanics'  lien  law  provides 
that  every  person  who  shall  perform  labor  upon,  or  for  the  benefit 
of,  any  railroad,  canal,  telegraph  or  telephone  company,  whether 
in  the  construction,  repair,  or  operation  thereof,  shall  have  a  lien 
thereon  prior  in  dignity  to  all  others. 

1  Cox  p.  Western  Pacific  R.  K.  Co.  44  applies  to  buildings  of  a  railroad  company. 
Cal.  18, 47  Cal.  87.  Botsford  v.  New  Haven,  Middletown  &  Wil- 
'  See  S  liei.  limantic  R.  R.  Co.  41  Conn.  454.    Without 
'  6.  8.  1888,  §  3022.  the  question  being  raised,  such  a  lien  was 
*  8  1103;  the  general   mechanics'  lien  enforced  upon  a  passenger  station  in  Dan- 
law  extends  only  to  senrices  rendered  or  hnry,  in  the  case  of  Benedict  v.  Danbnry 
materials  furnished  in  constructing  or  re-  &  Norwalk  R.  R.  Co.  24  Conn.  320. 
pairing  a  building.  This  statute,  however,  ^  §  1196. 
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1642.  (Seorffia.^  —  The  general  mechanics'  lien  law  provides 
that  all  contractors  to  build  railroads  have  a  special  lien  upon  the 
road  for  work  done  and  materials  furnished  therefor.^  Persona 
who  contract  with  a  railroad  in  the  capacity  of  mechanics  have  * 
a  lien  on  the  road  for  the  work  done,  but  not  if  they  made  the 
contract  in  the  capacity  of  contractors.' 

1643.  Idaho.^ — By  the  general  mechanics'  lien  law,  every 
person  performing  labor  upon,  or  furnishing  materials  to  be  used 
in  the  construction,  alteration,  or  repair  of,  any  building,  wharf, 
bridge,  railroad,  or  wagon-road,  has  a  lien  upon  the  same  for  the 
work  or  labor  done  or  materials  furnished,  whether  done  or  far- 
nisbed  at  the  instance  of  the  owner  of 'the  building  or  other 
improvement  or  his  agent. 

1644.  Illinois.^  —  All  persons  who  furnish  to  any  railroad 
corporation,  under  the  laws  of  this  State,  any  fuel,  ties,  material, 
supplies,  or  any  other  article  or  thing  necessary  for  the  constrac- 
tion,  maintenance,  operation,  or  repair  of  such  roads,  by  contract 
with  said  corporation,  or  who  do  and  perform  any  work  or  labor 
for  such  construction,  maintenance,  operation,  or  repair  by  like 
contract,  are  entitled  to  be  paid  for  the  same  as  part  of  the  cur- 
rent expenses  of  said  road ;  ^  and,  in  order  to  secure  the  same, 

1  §  1197;  Code  1882,  §§  1979,  1980;  be  taken  rerifying  the  lien,  that  sbonld 

Iawb  1874,  p.  45.  have  been  done  within  the  time  reqaireL 

*  The  laws  of  Greorgia  give  no  liens  Having  done  this,  then  application  to  th'i 

upon  mortgaged  property  superior  to  the  court  maj  stand  in  lieu  of  proceedings  in 

mortgage  lien,  except  for  the  taxes  due  on  the  county  courts  or  otherwise.    Jessop  r. 

the  property  and  to  laborera,  mechanics,  Atlantic  &  Gulf  R.  R.  Ck>.  3  Woods,  441, 

and  material-men  who  take  the  proper  442,  per  Bradley,  C.  J. 

steps  to  protect  their  liens.    Therefore,  in  >  Savannah,  Griffin  &  North  Ala.  R.  R. 

distributing  the  earnings  of  a  mortgaged  Co.  v.  Grant,  56  Ga.  68. 

railroad,  while  the  same  are  in  the  hands  4  §  1108. 

of  a  receiver,  and  the  proceeds  of  its  sale,  *  R.  S.  1889,  ch.  82 ;  §§  55-62 ;  2  An- 
the  court  would  give  priority  only  to  not.  Stats.  1885,  ch.  82,  $$  52,  53.  This 
those  laborers  and  material-men  who  had  act  did  not  apply  to  labor  and  materisli 
perfected  their  liens  according  to  the  state  furnished  before  its  passage.  Arbuckle  r. 
law.  But  in  requiring  the  liens  to  be  per-  111.  Mid.  Ry.  Co.  81  111.  429. 
fected,  we  do  not  mean  that  the  parties  *  The  lien  given  by  the  statute  is  only 
should  have  taken  any  judicial  steps  in  for  materials  used,  supplies  furnished,  and 
order  to  enforce  their  liens,  but  that  they  for  labor  performed,  in  constructing,  re- 
should  have  performed  those  preliminaiy  pairing,  operating,  or  maintaining  the 
requirements  which  entitle  them  to  a  jndi-  road.  The  loan  of  money,  or  the  psy- 
cial  enforcement  of  the  liens.  If  the  stat-  meat  of  its  creditors,  is  not  embraced  in 
ute  requires  the  lien  to  be  recorded,  that  the  statute  giving  the  lien.  Aparty  vho, 
should  have  been  done  in  the  time  re-  at  the  request  of  a  railway  company,  takei 
quired  by  law.    If  it  requires  an  oath  to  np  its  certificates  of  indebtedness  given  to 
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have  a  lien  on  all  the  property,  real,  personal,  and  mixed,  of  said 
railroad  corporation  as  against  such  railroad,  and  as  against  all 
mortgages  or  other  liens  which  sball  accrue  after  the  commence- 
ment of  the  delivery  of  said  articles,  or  the  commencement  of 
said  work  or  labor.  Suit  must  be  commenced  within  six  months 
after  such  contractor  or  laborer  shall  have  completed  his  contract 
with  the  railroad  corporation,  or  after  such  labor  shall  have  been 
performed  or  material  furnished.^ 

A  sub-contractor,  material-man,  or  laborer  who  furnishes  to 
any  contractor  with  any  such  railroad  corporation  any  fuel,  ties, 
materials,  supplies,  or  any  other  article  or  thing,  or  who  performs 
any  work  or  labor  for  such  contractor  in  conformity  with  any 
terms  of  any  contract,  express  or  implied,  which  such  contractor 
may  have  made  with  any  such  railroad  corporation,  has  a  lien 
upon  all  the  property,  real,  personal,  and  mixed,  of  said  railroad 
corporation.     No  such  lien  takes  priority  over  any  existing  lien.* 

ita  laborers  and  others  for  the  boarding  of  nished  after  its  jmssage.    R.  S.  1874,  p. 

hands,  is  not  entitled  to  any  lien,  under  671,  §  52.    Under  the  preyions  act,  Feb- 

the  statute,  against  the  company  or  its  rnarj  22.  1861,  no  one  was  entitled  to  a 

property.    Cairo  ft  Vin.  B.  R.  Co.    v.  lien  nnlees  his  contract  was  directly  with 

Facknej,  78  111.  116.  the  railroad  company.    Arbnckle  v.  111. 

1  A  person  contracted  to  delirer  rails  Midland  Ry.  Co.  81  111.  429.    A  sab-con- 

to  a  railroad  company,  the  deliyeries  to  tractor  is  not,  under  the  present  law,  enti- 

eztend  over  a  period  of  time,  and,  having  tied  to  a  lien  on  a  railroad,  nnless  he  com- 

complied  with  his  contract,  commenced  plies  with  the  statute  in  regard  to  giving 

suit  within  six  months  after  the  date  of  notice.     Cairo  &  St.  Louis  R.  R.  Co.  v, 

the  last  delivery  to  enforce  his  lien.    It  Cauble,  85  111.  555. 

was  held  that  he  had  a  valid  lien  upon  the  There  is  no  lien  in  favor  of  any  one 

property  superior  to  that  acquired  by  a  who  may  have  done  labor  for  or  furnished 

trust  created  between  the  date  of  the  last  materials  or  supplies  to  subcontractors, 

delivery  and  the  commencement  of  pro-  The  statute  having  no  apt  words  to  ex^ 

oeedings  to  enforce  the  lien.    Such  lien  tend  the  liens  given  beyond  sub-contrac- 

was  not  afifected  by  a  special  agreement  tors,  the  court  has  no  right  by  judicial 

that  the  contractor  should  have  a  lien  on  construction  to  extend  the  meaning  of 

the  rails  tiU  payment,  and  that  the  pos-  the   act   beyond    the    intention    plainly 

session  of  the  railroad  should  be  the  pos-  expressed.      No   lien   exists    against   a 

session  of  the  contractor ;  nor  by  an  sgree-  railroad  in  favor  of  remote  contractors, 

ment  to  give  credit  to  the  purchaser  beyond  Cairo  &  SL  Louis  R.  R.  Co.  v.  Watson, 

the  time  within  which  the  statutory  lien  85  HI.  531,  10  Chicago  Leg.  News,  141, 

should  be  enforced,  when  the  purchaser  5  Reporter,  261.    And  see  Rothgerber  v. 

failed   to   perform  the  conditions  upon  Dupuy,  64  111.  452 ;  Ahern  v.  Evans,  66 

which  that  credit  was  agreed  to  be  given.  lU.  125;  Newhall  t;.  Kastens,  70  111.  156. 

Chicago  ft  Alton  R.  R.  Co.  v.  Union  Roll-  The  statute  gives  a  lien  only  for  mate- 

ing  MiU  Co.  109  U.  S.  702.  rials,  supplies,  and  labor.     There  is  no 

*  This  act  giving  subcontractors  a  lien  lien  under  it  for  money  loaned   or  for 

relates  only  to  labor  and  materials  fur-  money  advanced  at  the  request  of  a  rail- 
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Notice  in  writing  of  the  claim  ^  most  be  served  on  the  presi- 
dent or  secretary  of  such  railroad  company,  with  a  copy  of  any 
written  contract  there  may  be  between  the  original  contractor 
and  the  sub-contractor,  material-man,  or  laborer,  if  the  same  can 
be  obtained,  within  twenty  days  after  the  completion  of  such 
sub-contract  or  labor.  No  lien  can  attach  until  such  notice  has 
been  served,  or,  in  case  neither  the  president  or  secretary  reside 
or  can  be  found  in  the  county,  filed  in  the  office  of  the  clerk  of 
the  circuit  court^ 

The  lien  continues  for  three  months  from  the  time  of  the  per- 
formance of  the  sub-contract,  or  the  doing  of  the  work  or  famish- 
ing the  material  as  aforesaid. 

1646.  Indiana.' — The  employees  of  any  corporation  doing 
business  in  this  State,  whether  organized  under  the  laws  of  the 
State  or  otherwise,  are  entitled  to  have  and  hold  a  first  and  prior 
lien  upon  the  corporate  property  of  such  corporation,  and  the 
earnings  thereof,  for  all  work  and  labor  done  and  performed  by 
such  employees  for  such  corporation,  from  the  date  of  their  em- 
ployment by  such  corporation,  which  lien  is  prior  to  any  and  all 
liens  created  or  acquired  subsequent  to  the  date  of  the  employ- 
ment of  such  employees  by  such  corporation.  Any  employee 
wishing  to  acquire  such  lien  upon  the  corporate  property  of  any 
corporation  or  the  earnings  thereof,  whether  his  claim  be  due  or 
not,  must  file  in  the  recorder's  office  of  the  county  where  such 
corporation  is  located  or  doing  business,  notice  of  his  intention  to 

road  company  to  take  np  certificates  of  in-  ayerring  that  the  president  and  aecretaiy 

debtedoesB  given  to  its  laborers  and  other  did  not  reside  in  the  comity,  or  coald  not 

creditors.    Cairo  &  Yincennes  R.  R.  Co.  be  found  in  the  county,  is  fatally  defee- 

V.  Fackney,  78  111.  116.  tive,  as  failing  to  show  a  right  to  the  lien. 

1  Form  of  Notice.   To ,  president  Cairo  &  St.  Louis  R.  R.  Co.  i?.  Caoble,  85 

(or  secretary,  as  the  case  may  be)  of  the  Bl.  5.'S5,  4  Bradw.  133. 

.     You  are  hereby  notified  that  I  *  Acts  Special  Session  1877,  ch.  9,  p.  27; 

am  (or  have  been)  employed  by as  a  R.  S.  1888,  §§  5286-5291.    For  former 

laborer  (or  have  furnished  supplies,  as  the  statute,  see  1  R.  S.  1876,  p.  709. 

case  may  be)  on  or  for  the             ,  and  A  person  who  contracts  with  a  tele* 

that  I  shall  hold  all  the  property  of  said  graph  company  to  pnt  up  certain  lines 

.railroad  company  to  secure  my  pay.    2  of  wire  on  poles  is  not  an  employee  of 

Annot.  Stats.  1885,  ch.  82,  §  54.  the  corporation  within  the  nkeaning  of 

3  A  sub<;ontractor  is  not  entitled  to  the  this  statnte.    Such  person  is  a  contncior 

lien  unless  he  complies  with  the  statute  and  not  a  laborer.    Vane  v.  Newoombe, 

in  regard  to  giving  notice.    A  petition  to  132  U.  S.  220, 10  Sup.  Ct.  Rep.  60.    Sec, 

enforce  the  lien  which  shows  the  filing  of  also,   Aiken   v.  Wesson,  24  N.  T.  48S ; 

the  notice  with  the  circuit  court,  without  Hunger  v.  Lenroot,  32  Wis.  541. 
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bold  a  lien  upon  such  property  and  earnings  aforesaid  for  the 
amount  of  his  claim,  setting  forth  the  date  of  such  employment, 
the  name  of  the  corporation,  and  the  amount  of  such  claim ;  and 
the  lien  so  created  relates  to  the  time  when  such  employee  was 
employed  by  such  corporation,  or  to  any  subsequent  date  dur- 
ing such  employment,  at  the  election  of  such  employee,  and  has 
priority  over  all  liens  suffered  or  created  thereafter,  except  other 
employees'  liens,  over  which  there  is  no  such  priority. 

Any  employee  having  acquired  such  lien  may  enforce  the  same 
by  filing  his  complaint  therefor  in  the  circuit  or  superior  court 
in  any  county  where  such  lien  was  acquired,  at  any  time  within 
six  months  from  the  date  of  acquiring  such  lien,  or,  if  a  credit  be 
given,  from  the  date  of  such  credit,  and  the  court  rendering  judg- 
ment for  such  claim  shall  declare  the  same  a  lien  upon  such  prop- 
erty, and  order  the  same  sold  to  pay  and  satisfy  such  judgment 
and  cost.^ 

It  is  also  provided  ^  that  all  persons  who  shall  perform  work  or 
labor  in  the  way  of  grading,  building  embankments,  making  ex- 
cavations for  the  tracks,  building  bridges,  trestle-work,  works  of 
masonry,  or  any  other  structure,  or  who  shall  perform  work  or 
labor  of  any  kind  in  the  construction  of  any  railroad,  or  part 
thereof,  in  this  State,  and  all  persons  who  shall  furnish  any  mate- 
rial for  any  such  bridge,  trestle-work,  work  of  masonry,  fencing, 
or  any  other  structure,  or  who  shall  perform  work  of  any  kind, 
or  who  shall  furnish  any  material  for  any  such  structure,  for  use 
in  the  construction  or  repair  of  any  railroad,  or  part  thereof,  in 
this  State,  whether  such  work  or  labor  be  performed  or  such  mate- 
rial furnished  in  pursuance  of  a  contract  with  the  railroad  corpo- 
ration building  or  owning  such  railroad,  or  whether  such  work  or 
labor  be  performed  or  materials  be  furnished  in  pursuance  of  a 
contract  with  any  person,  corporation,  or   company  engaged  as 
lessee,  contractor,  sub-contractor,  or  agent  of  such  railroad  cor- 
poration in  the  work  of  constructing  or  repairing  any  such  rail- 
road, or  part  thereof,  in  this  State,  may  have  a  lien  to  the  extent 
of  the  work  or  labor  performed  or  material  furnished,  or  both, 
upon  the  right  of  way  and  franchises  of  such  railroad  corporation 

1  For  all  matterB  ander  this  statate  not        ^  2    R.    S.    1888,  §§  5303  a-5303  d. 
spedaUj  proTided  for,  the  rules,  practice,    Amended  3  R.  S.  1892,  §  8224. 
and  pleadings  under  the  general  mechan- 
ics' lien  law  applj.    R.  S.  1888,  §  5291. 
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within  the  limits  of  the  county  ^  in  which  sach  work  or  lahor  may 
be  performed  or  material  may  be  furnished,  and  upon  all  the 
works  and  structares  mentioned  in  this  section  that  may  be  apon 
the  right  of  way  and  franchises  of  such  railroad  corporation  within 
the  limits  of  such  county.  In  case  such  work  or  labor  shall  be 
performed  or  material  be  furnished  in  pursuance  of  a  contract 
with  any  person,  corporation,  or  company  engaged  as  lessee,  sub- 
contractor, or  agent  of  any  railroad  corporation  in  the  construc- 
tion or  repairing  of  any  railroad,  the  performance  of  such  labor  or 
the  furnishing  of  such  material  shall  be  sufficient  notice  to  such 
<K)rporation.  The  provisions  of  this  act  do  not  apply  to  work 
done  or  material  furnished  for  railroad  corporations  whose  roads  are 
eompleted  and  in  operation.  All  the  provisions  of  the  general  lien 
law,^  except  those  in  regard  to  notice  to  the  owner,  are  applicable 
to  the  above  provision  for  a  lien  upon  railroads.  Such  liens  are 
enforced  as  are  other  mechanics'  liens. 

1646.  lowa.^  —  When  material  has  been  furnished  or  labor 
performed^  in  the  construction,  repair,  or  equipment  of  any  rail- 
road, canal,  viaduct,  or  other  similar  improvement,  the  lien  there- 
for extends  and  attaches  to  the  erection,  excavations,  embank- 
ments, bridges,  road-bed,  and  all  land  upon  which  the  same  may 
be  situated,  including  the  rolling  stock  thereto  appertaining  and 
belonging ;  all  of  which,  except  the  easement  or  right  of  way, 
constitutes  the  building,  erection,  or  improvement.* 

An  account  or  statement  of  the  lien  must  be  filed  with  the 
clerk  of  the  district  court  of  the  county,  verified  by  affidavit.    A 

^  It  was  not  the  intention  to  limit  the  of  the  State  has  arisen  out  of  the  group- 
lien  to  a  single  coantj,  but  where  the  ing  of  the  two  hy  the  legisUtiiR,  and 
work  extends  into  two  or  more  countiei,  making  a  aniform  and  single  proriDOB 
it  may  be  enforced  in  any  one  of  the  for  both." 

counties  as  to  the  entire  line  of  unfinished  See  the  general  mechanics'  Uen  law  of 

road.    Midland  Ry.  Co.  v,  Wilcox,  122  the  State  for  provisions  relating  to  the 

Ind.  84,  23  N.  £.  Rep.  506.  enforcement  of  this  lien.    §  ISOI. 

^  See  §  1200.  «  A  day-laborer  upon  a  raQroad  is  eati- 

s  Annot.  Code  1888,  §  3318,  included  tied  to  a  lien  for  his  wages.    Moigan  r. 

in  sUtute  relating  to  mechanics'  liens.  Carroll,  35  Iowa,  22. 

"In  many  respects,"  remarked  Dillon,  ^  The  rolling  stock  of  a  railroad  does  act 

J.,  in  Taylor  v,  Bnrlington,  C.  R.  &  M.  R.  constitute  a  part  of  its  real  estate;  and  a 

R.  Co.  4  Dili  570,  "  nothing  is  more  un-  lien  for  furnishing  ties  to  the  road  does  not 

like  th&n  the  epecttonof  an  ordinary  build,  attach  to  the  rolling  stock  as  appurteasBt 

ing  and  the  construction  of  and  equipment  to  the  land,  road-bed,  and  right  of  way. 

of  a  line  of  railway,   and  much  of  the  Neilson  v.  Iowa  Bastem  R.  Ok  51  lova, 

difficulty  in   construing    the   legislation  184, 33  Am.  Rep.  124. 
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principal  contractor  must  file  such  statement  within  ninety  days 
from  the  date  on  which  the  last  material  was  furnished  or  the 
last  labor  was  performed ;  and  when  the  lien  is  claimed  on  a  rail- 
road, a  sub-contractor  has  sixty  days  from  the  last  day  of  the 
month  in  which  the  labor  was  done,  or  material  furnished,  within 
which  to  file  his  olaim.^ 

It  is  also  provided  that  a  judgment  against  any  railway  cor- 
poration for  any  injury  to  any  person  or  property  shall  be  a  lien 
within  the  county  where  recovered  on  the  property  of  such  cor- 
poration, and  such  lien  shall  be  prior  and  superior  to  the  lien  of 
any  mortgage  or  trust  deed  executed  since  the  fourth  day  of 
July,  1862,  the  time  when  the  original  statute  went  into  efifect.^ 
Under  this  statute,  the  purchaser  of  railroad  bonds  secured  by 
mortgage  is  required  to  take  notice  that  his  lien  under  the  mort- 
gage, although  prior  in  time,  must  be  postponed  to  judgments  for 
injuries  to  persons  or  property  occurring  at  any  time  after  the 
execution  of  the  mortgage,  so  long  as  the  property  is  in  the  pos- 
session of  the  company.  But*  the  right  of  action  is  not  a  lien, 
nor  is  an  action  pending  a  lien.  The  lien  does  not  attach  until 
a  judgment  is  rendered.  Therefore,  if  the  mortgaged  property 
be  sold  under  a  decree  of  foreclosure  before  judgment  is  re- 
covered, the  company  has  then  no  title  to  the  property,  and  no 
lien  can  attach  to  it.  There  is  nothing  in  the  statute  charging 
a  purchaser  at  the  foreclosure  sale  with  notice  of  the  action,  or 
making  the  claim  at  the  time  of  the  injury,  or  at  the  time  of 
commencing  the  action,  a  lien  upon  the  company's  property. 
The  action  is  purely  personal.  Until  judgment  is  rendered,  any 
one  may  purchase  the  company's  property  unaffected  by  the 
action.^ 

1647.  Elanaas.* — Whenever  any  railroad  company  contracts 
with  any  person  for  the  construction  of  its  road,  or  any  part 
thereof,  such  railroad  company  is  required  to  take  from  the  per- 
son with  whom  such  contract  is  made  a  good  and  sufficient  bond, 
conditioned  that  such  person  shall  pay  to  laborers,  mechanics, 
and  material-men,  and  persons  who  supply  such  contractor  ^  with 

^  The  flixtj  dajs  are  reckoned  from  the  '  Barlington,  Cedar  Rapidit  &  Northern 

last  day  of  the  calendar  month  in  which  R.  R.  Co.  v.  Yerrj,  48  Iowa,  458,  7  Cent, 

tbe  labor  waa  done  or  materiala  famiahed.  L.  J.  65. 

SSandval  v.  Foid,  55  Iowa,  461.  «  G.  S.  1889,  $  1257. 

*  Annot.  Code  1888,  {  2008.  *  Aa  to  proof  that  one  is  a  contractor 
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provisionB  or  goods  of  any  kind,  all  just  debfa  due  to  such  per- 
sons, or  to  any  person  to  whom  any  part  of  sacb  work  is  given, 
incarred  in  carrying  on  such  work,  which  bond  shall  be  filed  by 
such  railroad  company  in  the  office  of  the  register  of  deeds  in 
each  county  where  the  work  of  such  contractor  shall  be ;  and  if 
any  such  railroad  company  shall  fail  to  take  such  bond,. such  rail- 
road company  is  liable  to  the  persons  before  mentioned  to  the 
fall  extent  of  all  such  debts  so  contracted  by  such  contractor. 
All  such  persons  have  a  right  of  action  on  the  bond  for  the  full 
awards  of  debts  against  such  contractor.^ 

1648.  Kentucky.^ — When  the  property  or  effects  of  any 
railroad  company,  or  of  any  owner  or  operator  of  any  rolling-mill, 
foundry,  or  other  manufacturing  establishment,  whether  incor- 
porated or  not,  shall  be  assigned  for  the  benefit  of  creditors,  or 
shall  come  into  the  hands  of  any  executor,  administrator,  com- 
missioner, receiver  of  a  court,  trustee  or  assignee,  for  the  benefit 

within  meaning  of  the  iitatute,  see  Atchi-  apd  mechanics  employed  b j  a  sab-contrac- 

fon,  Topeka  &  Santa  F€  R.  R.  Co.  v.  Mo-  tor  in  bnilding  the  road  maj  maintain  an 

Connell,  25  Eans.  370.  action  against  the  companj  at  any  time 

^  Under  this  statote  the  company,  rather  before  the  claims  are  barred  by  tbe  statote 

than  the  laborers  and  mechanics,  is  the  of  limitations.    Mann   v.    Corrigan,   S8 

proper  obligee.  The  liability  of  a  raihxMul  Kans.  194. 

company  in  sach  case  is  purely  statutory,  This  statute  applies  not  merely  when  a 

and  a  party  seeking  to  enforce  the  liabil-  railroad  company  is  engaged  in  tbe  eon- 

Ity  mnst  show  all  the  facts  required  by  stmction  of  its  first  and  main  tzack,  bat 

the  statute.    If  the  bond  contains  all  the  also  whenever  it  is  enlarging  its  road  by 

conditions  provided  for,  it  is  not  vitiated  the  addition  of   side    tracks.    Mjasonri, 

by  an  additional  stipulation  to  save  the  Kansas  &  Texas  By.  Co.  v.  Brown,  14 

company  harmless  from  all  trouble,  dam-  Kans.  194.    Or  replacing  an  old  bridge 

age,  costs,  or  suits  by  reason  of  the  debts,  with  a  new  and  larger  one  of  a  pennanent 

Atchison,  Topeka  &  Santa  T4  R.  B.  Co.  character.    Atchison,  Topeka  ft  Santa  F4 

V.   Cuthbert,  14  Eans.  212.     The  term  B.  B.  Co.  o.  McConnell,  25  Kans.  370. 

"  laborer"  in  this  statute  refers  to  those  The  liability  of  a  contractor  on  sndi  a 

engaged  in  manual  labor,  in  accordance  bond  given  by  him  to  a  railroad  company 

with  its  common  acceptation.    It  does  not  does  not  extend  to  an  aoconnt  for  provi- 

include  a  time-keeper  and  superintendent,  sions  furnished  to  laborers  employed  by  a 

Bailroad  Company  v.  Baker,  14  Kans.  sub-contractor ;  for  the  proriaioiia  are  not 

563.    See,  also,   Mann   v,  Corrigan,  28  in  such  case  supplied  to  the   oontiaclor 

Kans.  194.  within  the  meaning  of  the  statute.    WcDs 

A  railroad  company  failing  to  take  the  v.  Mehl,  25  Kans.  205 ;  St.  Lonia,  W.  ft 

bond  required  is  liable  not  merely  to  the  W.  By.  Co.  r.  Bits,  30  Kans.  30, 1  Fsc 

laborers  personally,  but  to  any  persons  to  Bep.  27. 

whom  they  may  transfer  their  claims.  Mis-  ^  G.  S.  1888,  ch.  70,  art  3,  §§  l-4> ;  Act 

sonri,  Kansas  ft  Texas  By.  Co.  v.  Brown^  of  March  20,  1876,  amended  by  act  ol 

14  Kans.  557.    If  a    railroad  company  May  4,  1880. 
fails  to  take  the  statutory  bond,  laborers 
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of  creditors,  or  shall  in  any  wise  come  to  be  distributed  among 
creditors,  whether  by  operation  of  law  or  by  the  act  of  such  com- 
pany, owner,  or  operator,  the  employees  of  such  company,  owner, 
or  operator  in  such  business  shall  have  a  lien  upon  so  much  of 
such  property  and  effects  as  may  have  been  embarked  in  such 
business,  and  all  the  accessories  connected  therewith,  including 
the  interest  of  such  company,  owner,  or  operator  in  the  real  estate 
used  in  carrying  on  such  business. 

This  lien  is  superior  to  the  lien  of  any  mortgage  or  other  in- 
cumbrance, and  exists  for  the  whole  amount  due  such  employees 
as  such,  or  due  for  such  materials  and  supplies.  No  president 
or  other  chief  officer,  nor  kny  director  or  stockholder  of  any 
such  company,  is  deemed  an  employee  within  the  meaning  of  this 
act. 

When  the  trustee  or  other  person  having  the  administration 
or  distribution  of  such  property  or  effects  continues  the  opera- 
tion of  the  business,  it  is  his  duty  at  the  end  of  each  calendar 
month,  after  payment  of  current  expenses,  and  after  payment 
of  any  debt  due  the  United  States  or  the  State  of  Kentucky,  to 
distribute  the  remaining  money  in  his  hands  among  the  persons 
to  whom  this  lien  is  given  pro  rata^  except  twenty  per  cent, 
thereof,  which  he  may,  if  necessary,  reserve  for  contingent  ex- 
penses. 

All  persons  whose  property  hiis  been  injured  by  the  careless- 
ness of  a  railroad  company  or  its  employees  have  a  like  lien  for 
the  recovery  of  damages  for  such  injury,  and  the  statute  of  limi- 
tations for  such  injuries  is  the  same  against  a  railroad  company 
as  that  provided  against  natural  persons. 

Suit  must  be  begun  within  sixty  days  after  the  right  of  action 
accrues. 

It  is  further  provided  in  a  later  act  ^  that  all  persons  who  per- 

1  Act  of  March  27,  1888.    Contractors  materials  for  the  constraction  or  improve- 

snppljriDg  laborers  and  teams  for  the  con-  ment "  of  any  railroad,  canal,  or  other 

stmction  and  repair  of  a  railroad,  being  pnblic  improvement.     Tod  v.  Kentucky 

peid  for  the  same  by  the  day,  and  either  Union  Ry.  Co.  52  Fed.  Rep.  241. 

party  baring  the  right  to  stop  work  at  In  Louisville,  £.  &  St.  L.  R.  R.  Co.  v. 

the  end  of  any  day,  are  not  "  laborers  "  or  Wilson,  138  U.  S.  501, 11  Sap.  Ct.  Rep. 

"  employees  "  within  the    terms  of  the  405,  it  was  said  that  an  employee  implies 

first-named  act,  that  of  March  20, 1876,  continuity  of  service,  and  excludes  those 

bat  most  rely  on  the  contractora'  act  of  employed  for  a  special  or  single  transac- 

March  27,  1888,  which    gives  a  lien   in  tion. 

favor  of  persons  "  furnishing  labor  or  In  Graham  v.  Mt  Sterling  Coalroad  Co. 
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form  labor,  or  who  furnish  labor,  materials,  or  teams  for  tbe  con- 
struction or  improvement  of  any  canal,  railroad,  turnpike,  or 
other  public  improvement  in  this  commonwealth  by  contract,  ex- 
press or  implied,  with  the  owner  or  owners  thereof,  shall  have  a 
lien  thereon  and  upon  the  property  and  franchises  of  the  owner 
or  owners  thereof  for  the  full  contract  price  of  such  labor,  material, 
and  teams  so  furnished  or  performed,  which  said  lien  shall  be  prior 
and  superior  to  all  other  liens  theretofore  or  thereafter  created 
thereon.  No  lien  shall  attach  unless  the  person  who  performs  the 
labor  or  furnishes  the  material  or  teams  shall,  within  sixty  days 
after  the  last  day  of  the  last  month  in  which  the  labor  was  per- 
formed or  materials  or  teams  were  f uniished,  file  in  the  county 
clerk's  o£Sce  a  statement  in  writing,  verified  by  affidavit,  of  his  ac- 
count or  claim,  substantially  as  required  under  the  general  lien  law. 
Proceedings  for  the  enforcement  of  such  liens  must  be  begun  within 
one  year  from  the  filing  of  the  claims  in  the  county  clerk's  office. 

1649.  In  Maine  ^  it  is  provided  that  every  railroad  company, 
in  making  contracts  for  the  building  of  its  road,  shall  require 
sufficient  security  from  the  contractors  for  the  payment  of  all 
labor  thereafter  performed  in  constructing  the  road  by  persons 
in  their  employ ;  and  such  company  shall  be  liable  to  the  labor- 
ers employed  for  labor  actually  performed  on  the  road,  if  they, 
within  twenty  days  after  the  completion  of  such  labor,  shall,  in 
writing,  notify  its  treasurer  that  they  have  not  been  paid  by  the 
contractors.  Such  liability  terminates  unless  the  laborer  com- 
mences an  action  against  the  company  within  six  months  after 
giving  such  notice. 

1650.  Mcurland.  —  The  general  lien  law  applies  to  buildings 

14BuBh,  425,  it  was  held,  after  the  passage  terial-man  has  a  lien  under  the  general 
of  the  act  of  1876,  that  neither  under  that  lien  law  for  the  part  actaaUj  used  in  op- 
statute,  nor  the  general  mechanics'  lien  erating  the   railroad,  and    another   lioi 
law  of  1858,  was  there  any  lien  against  under  the  contractors'  act  abore  given  in 
or  npon  a  railroad  for  work  performed  substance  for  the  part  actnallj  used  for 
thereon  or  materials  furnished.    This  de-  construction  and  repairs ;   bat  where  he 
nial  of  a  lien  upon  railroads  under  the  has  lost  the  lien  under  the  lauer  act  be- 
then  existing  statutes  created  the  neces-  cause  of  a  failure  to  file  his  statement 
Bitj  for  and  led  to  the  passage  of  said  act  within  sixty  daja,  the  burden  of  proof  is 
of  1888.  on  him  to  show  what  part  of  the  supplies 
Where  supplies,  suitable  either  for  the  was  actually  used  for  the  operation  of  the 
construction  of  the  unfinished  part  of  a  road.    Tod  r.  Kentucky  ITnian  By.  Ca 
railroad  or  the  carrying  on  of   the   fin-  52  Fed.  Rep.  241. 
ished  part,  are  furnished  without  any  con-  ^  Acts  1877,  ch.  186 ;  R.  S.  1S8S,  cL 
tract  as  to  how  they  shall  be  used,  the  ma-  51,  §  141. 
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only.  Goal  cars  were  held  not  to  be  subjects  of  a  mechanic's  lien 
under  a  statute  which  provided  that  every  machine  erected,  con- 
structed, or  repaired  should  be  subject  to  a  lien  in  like  manner 
with  buildings;  even  admitting  that  coal  cars  could  be  called 
machines,  the  statute  was  construed  to  apply  only  to  fixed  or 
stationary  machinery.^  Such  a  statute  is  to  be  construed  with 
reference  to  the  general  purpose  of  lien  laws  in  favor  of  me- 
chanics. By  the  common  law,  mechanics  who  erected  a  house  or 
stationary  machinery  lost  all  claim  upon  the  property  as  soon  as 
it  became  fixed  to  the  realty ;  and  the  lien  provided  by  statute 
was  designed  to  obviate  the  insecurity  arising  from  the  vesting  of 
the  title  in  the  owner  of  the  realty  without  any  voluntary  deliv- 
ery of  the  property  by  the  mechanics  who  had  done  the  work  and 
furnished  the  materials  for  the  additions  to  the  realty.  But  the 
reason  of  the  law  does  not  apply  to  movable  machines.  With 
reference  to  these  the  law  affords  ample  and  complete  security  to 
the  mechanic  by  leaving  in  him  the  right  of  property,  or,  in  the 
case  of  repairs  done,  giving  him  a  lien  thereon  while  they  remain 
in  his  possession ;  and  he  has  the  right  to  retain  the  possession, 
and  his  right  of  property  or  his  lien,  until  his  claim  for  construc- 
tion or  repair  is  paid. 

1661.  In  Massaohusetts  ^  any  person  to  whom  a  debt  is  due 
for  labor  performed  or  for  materials  furnished  and  actually  used 
in  constructing  a  railroad,  under  a  contract  with  a  person  other 
than  the  owner  thereof  having  authority  from  or  rightfully  acting 
for  such  owner  in  furnishing  such  labor  or  materials,  has  a  right 
of  action  against  the  owner  of  such  railroad  to  recover  such  debt 
with  costs.  No  person  who  has  contracted  to  construct  the  whole 
or  a  specified  part  of  such  railroad  shall  have  such  right  of  ac- 
tion. No  such  person  shall  have  an  action  for  labor  performed 
unless,  within  thirty  days  after  ceasing  to  perform  it,  he  files  in 
the  office  of  the  clerk  of  a  city  or  town  in  which  any  of  said 
labor  was  performed  a  written  statement  under  his  oath  of  the 
amount  of  the  debt,  and  of  the  name  of  the  person  for  whom  and 
by  whose  employment  the  labor  was  performed.  Such  right  of 
action  shall  not  be  lost  by  a  mistake  in  stating  the  amount  due  ; 
but  the  claimant  shall  not  recover  as  damages  a  larger  amount 

1  New  EDgland  Car  Spring;  Co.  v.  B.       *  Acts  of  1873,  ch.  353 ;  P.  S.  1882, 
&0.  B.  B.  Co.  11  Md.  81,  69  Am.  Dec.    ch.  113,  §§  143-147. 
181. 
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than  is  named  in  the  statement  as  dae  him,  with  interest  thereon. 
No  such  person  shall  have  such  right  of  action  for  materials  far- 
nished  unless,  before  beginning  to  famish  the  same,  he  files  in 
the  oflSce  of  the  clerk  of  the  city  or  town  in  which  any  of  the 
materials  were  furnished  a  written  notice  of  his  intention  to  claim 
such  right,  in  the  manner  before  provided.  No  such  action  can 
be  maintained  unless  it  is  commenced  within  sixty  days  after 
the  plaintiff  ceased  to  perform  such  labor  or  to  farnish  such  ma- 
terials. 

This  statute  applies  to  a  person  performing  labor  under  an 
agreement  with  a  contractor,  who  acts  under  a  contract  with  the 
owner  of  the  railroad.  While  sub-contractors  have  no  right  of 
action  under  this  statute,  persons  employed  by  them  or  furnish- 
ing them  materials  are  protected.^  If  a  sub-contractor  abandons 
his  contract,  and  a  laborer  who  was  employed  by  him  continues 
to  work  for  another  contractor  in  order  to  recover  for  his  claim 
under  the  former  contractor,  he  must  file  his  statement  of  claim 
within  thirty  days  after  he  ceased  to  labor  for  that  contractor.* 

This  statute  does  not  afford  any  remedy  to  a  person  to  whom 
a  debt  is  due  for  labor  performed  in  constructing  a  railroad,  by 
virtue  of  an  agreement  with  a  contractor  whose  contract  with 
the  owner  of  the  railroad  was  made  before  the  passage  of  the 
statute,  although  the  labor  was  performed  after  the  statute  took 
effect* 

1662.  Miohigan.^  —  It  is  lawful  for  all  railroad  companies, 
when  contracts  are  made  by  them  with  any  contractors  for  work, 
labor,  or  materials  to  be  used  in  repairing  or  constructing  rail- 
roads, to  provide  in  the  contracts  for  the  payment  of  laborers 
and  persons  furnishing  material  to  such  contractors  or  to  sub- 
contractors ;  and  if  no  such  provision  is  made,  it  is  lawfnl  for  the 
railroad  companies  to  withhold  payment  until  such  laborers  and 

^  Hart  V.  Boston,  Revere  Beach  &  Lynn  limited  to  the  amount  dae  from  the  rail- 

R.  R.  Co.  121  Mass.  510.  road  company  to   its  contractor  at  the 

^  Ljon  V.  New  York  &  N.  £.  R.  R.  Co.  time  the  bill  of  items  of  the  labor  and  mt- 

127  Mass.  101.  terials  is  famished  to  the  company.   Dad- 

>  Parker  v.  Mass.  R.R.  Co.  115  Mass.  lej  v.  Toledo,  &c.  Rj.  Co.  65  Mich.  655, 

580.  82  N.  W.  Rep.  884.    The  labor  covered  hj 

«  Annot.    Stats.    1882,   §{  3423-3425.  the  statute  is  mannal  labor.    It  does  not 

The  true  intent  and  meaning  of  the  stat-  indade  teams,  or  feed  famished  teams,  or 

ute  is  to  protect  laborers  and  persons  far-  clothing  or  board  of  the  laborers  employed, 

nishing  material  for  the  constraction  and  Dudley  o.  Toledo,  Ac  Rj.  Co.  65  Mich, 

repairs  of  railroads,  which  protection  is  655,  32  N.  W.  Rep.  884.    See  §  1657. 
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persons  furBiahiBg  materiftl  are  paid  ;  and  it  is  the  duty  of  such 
railroad  companies,  by  agent  or  otherwise,  at  each  pay-day,  to 
see  that  all  laborers  and  persons  furnishing  material  employed  by 
any  such  contractors  or  sub-contractors  are  paid  before  payment 
is  made  to  such  contractors,  not  to  exceed,  however,  the  amount 
due  to  the  contractors.  The  provisions  of  this  act  do  not  apply 
to  any  iron  or  other  materials  and  property  used  in  ironing  and 
equipping  the  railroad.  A  bill  of  items  of  the  material  and  labor 
furnished  to  such  contractor  or  sub-contractors  shall  be  furnished 
to  the  company,  through  their  agent  or  otherwise,  together  with 
the  amount  claimed,  prior  to  the  usual  pay-day  of  said  company, 
when  such  claim  shall  be  due,  or,  in  case  the  said  contractors  are 
not  then  paid,  then  prior  to  the  payment  then  due.  On  compli- 
ance with  the  provisions  of  this  act,  the  persons  performing  the 
labor,  or  furnishing  the  materials,  have  the  right  to  collect  pay 
for  the  same  from  the  railroad  companies  by  action,  as  in  case  of 
other  claims  against  such  railroad  companies,  if  the  said  claim  or 
claims  are  undisputed  and  acknowledged  to  be  due  from  said  con- 
tractor or  sub-contractor.  When  the  amount  claimed  is  disputed, 
the  company  shall  withhold  payment  until  the  same  has  been  ad- 
judicated, when  it  shall  pay  the  amount  of  the  judgment,  or  so 
much  of  it  as  is  due  from  the  company  to  the  contractor. 

1663.  Minnesota.^  —  Whoever  furnishes  any  labor,  skill,  or 
material  for  constructing,  altering,  or  repairing  any  line  of  rail- 
way, or  of  any  bridge,  telegraph  line,  depot,  fence,  or  other  struc- 
ture appertaining  to  any  line  of  railway,  or  for  the  construction, 
alteration,  or  repair  of  any  line  of  telegraph,  telephone,  electric 
light,  gas-pipe,  or  sub-way  conduit,  or  of  any  fixture  or  structure 
appertaining  to  any  such  line,  by  virtue  of  a  contract  with,  or  at 
the  instance  of,  the  owner  thereof,  his  or  its  agent,  trustee,  con- 
tractor or  sub-contractor,  shall  have  a  lien  to  secure  the  contract 
price  or  value  of  the  same  upon  such  line  of  railway,  telegraph 
line,  depot,  bridge,  fence,  or  other  structure  appertaining  to  such 
line  of  railway,  or  upon  such  line  of  telegraph,  telephone,  electric 
l'gb*»  gas-pipe,  or  sub-way  conduit,  or  fixture  or  structure  apper- 
taining to  such  line,  and  upon  all  franchises,  privileges,  and  im- 
munities, and  all  right  of  way  of  or  appertaining  to  any  of  the 
several  lines  aforesaid. 

1  G.S.  1891,  §§4299,4312.    These  pro-    under  the  provisions  of  that  law.     See 
Tisions  are  a  part  of  the  general  lien  law    §  1209. 
of  the  State,  and  are  of  coarse  enforced  571 
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When  judgment  is  obtained  establishing  any  lien  upon  any 
line  of  railway,  such  line  of  railway,  together  with  all  franchises, 
privileges,  immunities,  bridges,  depots,  telegraphs,  fences,  and 
other  structures,  and  all  right  of  way  appertaining  to  such  line, 
may  be  sold  upon  execution  to  satisfy  such  judgment ;  and  the 
purchaser  thereof  at  any  such  sale  shall  have  and  hold  all  and 
singular  the  same,  in  the  same  manner  and  with  the  same  effect 
as  the  same  were  had  and  held  by  the  judgment  debtor.  Such 
sale  on  execution  shall  be  conducted  in  like  manner,  and  be  upon 
like  notice,  and  be  subject  to  like  redemption,  as  sales  of  real 
property  upon  execution,  except  that  the  notice  of  sale  required 
by  law  shall  be  published  in  some  newspaper  published  at  the 
capital  of  this  State. 

1664.  Mississippi.^  —  The  benefit  of  the  general  mechanics' 
lien  law  is  extended  to  laborers  on  railroads,  who  are  given  the 
same  rights  and  remedies  as  mechanics.  Their  rights,  however, 
are  subject  to  all  the  obligations  imposed  by  that  law  upon  other 
mechanics.  They  cannot,  therefore,  impose  upon  the  railroad 
company  any  higher  duty  or  further  payment  than  it  has  by  con- 
tract imposed  upon  itself.  The  railroad  company  is  not  liable  for 
a  greater  sum  than  that  which  remains  unpaid  to  the  person  with 
whom  the  railroad  company  contracted,  though  the  contractor 
may  owe  a  larger  sum  to  a  sub-contractor,  or  the  sub-contractor 
may  owe  a  larger  sum  to  the  laborers  employed.^ 

1666.  Missouri.^  —  All  persons  who  shall  do  any  work  or 
labor  in  constructing  or  improving  the  road-bed,  rolling  stock,  sta- 
tion-houses, depots,  bridges,  or  culverts  of  any  railroad  company 
incorporated  under  the  laws  of  this  State,  or  owning  or  operat- 
ing a  railroad  within  this  State,  and  all  persons  who  shall  fur- 
nish ties,^  fuel,  bridges,  or  material  ^  to  such  railroad  company, 

1  Laws  1882,  ch.  88.    See  $  1210.  ally  nsed  in  the  constraction.    HelUeQ  p. 

s  Herrin  v.  Warren,  61  Miss.  509.  Chicago  &  Alton  R.  R.  Co.  77  Mo.  315; 

>  1   R.  S.  1889,  §§  6741,  6758.     This  Central  Tnist  Co.  o.  Texas  &  St  L.  Rj. 

statute  applies  to  horse  railroads  also.    St.  Co.  27  Fed.  Rep.  178.    Labor  and  maie- 

Loais  Bolt  &  Iron  Co.  v,  Donahoe,  3  Mo.  rials  provided  for  in  the  contract  and  ne- 

App.  559.  cessarj  for  the  work  are  coTered  by  Uw 

^  Materials  famished  to  a  contractor  lien,  though  not  actual] j  iocorpoiated  in 
for  the  construction  of  a  railroad,  and  the  structure.  Andrews  v.  St.  Louis  Ton- 
used  by  him  for  that  purpose,  are  in  the  nd  Ry.  Co.  16  Mo.  App.  299. 
eye  of  the  law  famished  to  the  railroad.  *  The  materials  for  which  a  lien  is  given 
Heltzell  V.  Chicago  &  Alton  R.  R.  Co.  77  by  this  statute  are  such  things  only  as  pass 
Mo.  315.   But  the  materials  must  be  aotu-  into  the  permanent  atmcture  of  the  rail- 
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shall  have,  for  the  work  done  and  hibor  performed,  and  for  the 
materials  furnished,  a  lien  upon  the  road-bed,  station-houses,  de- 
pots, bridges,  rolling  stock,  real  estate,  and  improvements  of  such 
railroad,  upon  complying  with  the  provisions  hereinafter  men- 
'tioned ;  provided  such  work  and  labor  is  performed,  and  such  ma- 
terials are  furnished,  under  and  in  pursuance  of  a  contract  with 
such  railroad  company,  its  agents,  contractors,  sub-contractors, 
lessees,  trustees,  or  construction  company  organized  for  the  uses 
and  purposes  of  such  railroad  company,  or  having  in  charge  the 
building,  construction,  or  improvement  of  such  railroad,  or  any 
part  thereof. 

This  lien  attaches  to  the  buildings,  erections,  improvements, 
road-bed,  and  property  mentioned,  from  the  date  of  the  com- 
mencement of  such  work  and  labor,  or  from  the  time  such  mate- 
rials were  furnished  or  delivered,  and  is  prior  to  all  mortgages  or 
incumbrances  placed  upon  the  property  affected  by  this  lien  sub- 
sequent to  the  passage  of  this  act.^ 

road.  Sach  articles  as  scales,  trucks,  and  i  The  statutory  liens  are  payable  before 
letter-presses  do  not  pass  into  the  struo-  mortgage  bonds.  Blair  v.  St  Lonis,  H. 
ture  of  the  road ;  and  the  fact  that  they  &  K.  Ry.  Co.  25  Fed.  Rep.  232.  Where 
become  a  part  of  the  permanent  equip-  supplies  for  rebuilding  bridges,  building 
ment  of  the  road  is  not  sufficient  to  bring  side  tracks,  and  in  making  repairs  were 
them  within  the  scope  of  the  act  Central  furnished  a  railroad  company  from  time 
Trust  Co.  V.  Texas  &  St.  L.  Ry.  Co.  23  to  time  under  a  continuous  verbal  contract 
Fed.  Rep.  703, 27  Fed.  Rep.  178.  Brewer,  made  after  a  default  in  the  payment  of 
J.,  delivering  the  decision  in  the  last-  interest  on  an  existing  mortgage,  which 
named  report,  said  :  "  The  only  difference  contract  was  not  terminated  until  the 
of  moment  between  the  railroad  lien  law  appointment  of  a  receiver,  more  than  two 
and  the  general  mechanics'  lien  law  is  that  years  after  the  first  supplies  were  fur- 
in  the  former  the  word  '  fuel '  is  used,  giv-  nished,  it  was  held  that  the  material-men 
ing  to  those  who  sell  fuel,  as  well  as  to  were  entitled  to  a  lien  superior  to  that  of 
those  who  do  labor  and  furnish  materials,  the  mortgage  creditors.  Blair  v.  St.  Louis, 
a  lien.  Of  course  fuel  does  not  pass  into  H.  &  K.  Ry.  Co.  23  Fed.  Rep.  704. 
the  structure  of  the  road,  and,  by  reason  A  sale  of  the  property  under  a  decree 
of  the  use  of  that  word  '  fnel,'  it  is  claimed  of  foreclosure  in  the  Circnit  Court  of  the 
that  the  intent  of  the  legislature  was  to  United  States  does  not  bar  the  enforce- 
enlarge  the  scope  of  the  word  *  material,'  ment  of  judgments  of  the  state  court 
and  make  it  include  anything  and  every-  establishing  statutory  liens  against  the 
thing  which  passed,  not  merely  into  the  property,  where  the  lien  creditors  have 
structure,  but  into  the  permanent  equip-  sought  to  intervene  in  the  foreclosure  pro- 
ment.  .  .  .  Although  '  fuel '  was  named  in  ceedings,  and  their  petitioES  have  been  dis- 
the  statute  as  a  matter  in  respect  to  which  missed  without  prejudice,  although  such 
a  lien  might  be  claimed,  yet  it  was  not  the  judgments  have  been  recovered  pending 
intent  of  the  legislature,  by  the  use  of  the  the  foreclosure  snit,  and  while  the  prop- 
word,  to  enlarge  the  scope  of  the  word  erty  was  in  the  hands  of  a  receiver.  Blair 
'  material '  as  used  in  ordinary  lien  laws."  v.  Walker,  26  Fed.  Rep.  73. 
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It  is  the  duty  of  all  persons  claiming  the  benefit  of  sach  lien, 
within  ninety  days  next  after  the  completion  of  the  work,  or  after 
the  materials  were  furnished,^  to  file  in  the  office  of  the  circait 
clerk  of  any  county  through  which  said  railroad  is  located  a  jost 
and  true  account  of  the  amount  due,  after  all  just  credits  have 
been  given,  which  account  shall  state  the  amount  claimed  as  doe, 
the  general  nature  of  the  work,  amount  of  labor  performed  or  of 
materials  furnished;  the  dates  when  the  work  was  done,  and 
when  materials  were  furnished,  and  the  place  or  places  at  which 
said  labor  and  work  were  performed,  or  said  materials  were  fur- 
nished ;  the  name  or  names  of  the  parties  with  whom  the  contract 
for  said  work  or  furnishing  said  materials  was  made,  and  also  the 
name  of  the  railroad  against  which  said  lien  is  intended  to  apply ; 
and  it  is  the  duty  of  all  persons  claiming  said  lien,  within  said 
ninety  days,  to  serve  a  copy  of  the  above  account  on  the  person 
or  corporation  owning  or  operating  or  having  charge  of  said  road, 
or  of  the  property  to  which  said  lien  attaches.^ 

1666.  Montana.^  —  The  general  lien  law  applies  to  labor  done 

^  If  materialfl  are  furnished  in  carload  it  maj  be  served  on  any  officer  whose  of- 

lots,  under  separate  and  independent  or-  ficial  relations  to  the  governing  bodj,  or 

ders,  no  lien  can  be  acquired  for  such  car-  chief  officer,  or  manajring  agent  of  the 

loads  as  were  furnished  more  than  ninety  corporation,  ia  such  as  to  make  it  his 

days    before  the  filing  of   the  account,  duty  to  communicate  anch  notice  to  such 

claimed  to  be  a  lien,  although  others  were  body,  officer,  or  agent.    HeltKll  r.  Chi- 

fumished  within  that  time.    Heltzell  v,  cago  &  Alton  B.  R.  Co.  77  Mo.  315.    Ser- 

Chicago  &  Alton  B.  B.  Co.  77  Mo.  315.  vice  on  a  person  who  had  desk-room  in 

Whether  the  furnishing  was  under  one  the  office  of  the  company,  but  no  connec- 

contract,  or  under  different  and  distinct  tion  with  its  affairs,  is  insufficient.    Hdt- 

con tracts,  is  a  question  for  the  jury.    Helt-  sell  v.  Kansas  City,  St.  Louis  &  Chicago 

sell  o.  Chicago  &  Alton  B.  B.  Co.  77  Mo.  B.  B.  Co.  77  Mo.  4S2. 

315.  Service  upon  a  station  agent  of  a  foreign 

If,  after  filing  a  defective  claim  of  lien  railroad  company  operating  a  road  m  this 

against  a  railroad,  another  claim  for  the  State  is  sufficient.    Morgan  o.  Chicago  & 

same  demand  is  filed  within  ninety  days  A.  B.  B.  Co.  76  Mo.  161. 

from  the  time  the  work  was  finished,  the  Successive  liens  for  the  same  labor  and 

latter  claim  may  be  prosecuted.     Wil-  materials  cannot  be  filed.    The  filing  of 

liams  V,  Chicago,  &c.  By.  Co.  (Mo.)  20  S.  one  account,  sufficient  to  create  a  lien 

W.  Bep.  63 1 .  under  the  statute,  exhausts  the  contractor's 

3  For  proceedings  for  enforcing  such  power  to  incumber  the  property;  and  the 
lien,  see  B.  S.  1889,  §§  6744-6758.  In  the  ninety  days  run  from  such  thne,  and  can- 
absence  of  any  statute  prescribing  the  not  be  extended  by  the  filing  of  an  amend- 
manner  of  serving  such  notice  on  a  do-  ment  or  a  new  lien  within  the  original 
mcstic  corporation,  the  service  should  be  ninety  days.  Battle  v.  McArthur,  49  Fed. 
made  on  the  chief  officer  or  managing  Bep.  715,  717. 
agent  of  the  corporation ;  and  when  it  '  See  §  ISIS. 
cannot  be  had  on  either  of  such  officers, 
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and  materials  furnished  for  a  railroad,  telegraph,  telephone,  or 
other  improvements. 

1657.  Nebraska.^  —  Whenever  any  laborer  upon  any  railroad, 
canal,  viaduct,  bridge,  ditch,  or  other  similar  improvement,  shall 
have  a  just  claim  or  demand  for  labor  performed  on  any  such  im- 
provement against  any  contractor  or  sub-contractor  on  such  rail- 
road, canal,  viaduct,  or  bridge,  for  the  construction  of  any  part 
thereof,  every  such  railroad,  canal,  bridge,  or  ditch  company  shall 
be  liable  to  pay  such  laborer  the  amount  of  such  claim  or  demand, 
ivith  ten  per  cent,  interest  thereon :  provided  such  laborer  shall 
have  given  notice,  within  sixty  days  after  the  last  item  of  labor 
shall  have  been  performed,  that  he  has  such  claim  or  demand. 
Such  notice  shall  be  given  in  writing,  and  shall  specify  the  peculiar 
nature  and  amount  of  the  claim  or  demand,  and  shall  be  delivered 
to  the  president  or  vice-president,  superintendent,  agent,  or  the 
managing  director  or  chief  engineer  of  any  such  company,  or  to 
the  engineer  in  charge  of  that  portion  of  the  work,  or  any  portion 
thereof,  upon  which  such  labor  is  perfornied. 

Where  material  shall  have  been  furnished  or  labor  performed 
in  the  construction,  repair,  and  equipment  of  any  railroad,  canal, 
bridge,  viaduct,  or  other  similar  improvement,  such  laborer  and 
material-man,  contractor  or  sub-contractor,  shall  have  a  lien 
therefor,  and  the  said  lien  therefor  shall  extend  and  attach  to  the 
erections,  excavations,  embankments,  bridges,  road-bed,  and  all 
land  upon  which  the  same  may  be  situated,  including  the  rolling 
stock  thereto  appertaining  and  belonging,  all  of  which,  including 
the  right  of  way,  shall  constitute  the  excavation,  erection,  or 
improvement  provided  for  in  this  act. 

Every  person,  whether  contractor  or  sub-contractor,  or  laborer 
or  material-man,  who  wishes  to  avail  himself  of  such  provisions, 
shall  file  with  the  clerk  of  the  county,  in  which  the  improvement 
to  be  charged  with  the  lien  is  situated,  a  just  and  true  statement 

^  Comp.  Stats.  1885,  p.  426,  §  1.  erection  of  boarding-honses  or  stables,  for 
A  draft  by  a  sn1>-contractor  upon  the  the  use  of  the  men  and  animals  employed 
eontractor,  presented  by  the  holder,  is  and  used  by  the  sub-contractor  in  such 
an  equitable  assignment  of  the  amount  work,  are  not  materials  furnished  in  the 
called  for  in  the  draft,  subject  to  the  construction  of  the  railroad,  within  the 
statutory  liens  in  favor  of  the  laborers,  intent  and  meaning  of  the  statute.  Stew- 
Code  V,  Carlton,  18  Neb.  328,  25  K.  W.  art-Chute  Lumber  Co.  v.  Missouri  Pac. 
Bep.  358.  Lumber  Co.  (Neb.)  49  N.  W.  Bep.  769, 
Lumber,  sold  to  a  sub-contractor  engaged  overruling  28  Neb.  39,  44  N.  W.  Bep.  47. 
in  building  a  railroad,  to  be  used  in  the  See  §  1652. 
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or  account  of  the  demand  due  him  after  allowing  all  credits,  set 
ting  forth  the  time  when  such  material  was  furnished  or  labor 
performed,  and  when  completed,  and  containing  a  correct  descrip- 
tion of  the  property  to  be  charged  with  the  lien  and  yerified  by 
affidavit.  Such  verified  statement  or  account  must  be  filed  by  a 
principal  contractor  within  ninety  days,  and  by  a  sub-contractor 
within  sixty  days,  from  the  date  on  which  the  last  of  the  mate- 
rial shall  have  been  furnished,  or  the  last  of  the  labor  performed; 
but  a  failure  or  omission  to  file  the  same  within  such  periods  shall 
not  defeat  the  lien  except  against  purchasers  or  incumbrancers  in 
good  faith  without  notice,  which  rights  accrued  after  such  periods, 
and  before  any  claim  for  the  lien  was  filed.  When  a  lien  is 
claimed  upon  a  railway,  the  sub-contractor  shall  have  sixty  days 
from  the  last  day  of  the  month  in  which  said  labor  was  done  or 
material  furnished,  within  which  to  file  his  claim  therefor;  and 
such  lien  shall  continue  for  the  period  of  two  years,  and  any  per- 
son holding  such  lien  may  proceed  to  obtain  a  judgment  for  the 
amount  of  his  account  tSereon  by  civil  action  ;  and  when  any  suit 
shall  be  commenced  on  such  account  within  the  time  of  snch 
lien,  the  lien  shall  continue  until  such  suit  be  finally  determined 
and  satisfied. 

1668.  Nevada.^  —  The  general  lien  law  provides  for  a  lien 
upon  a  railroad,  tramway,  toll-road,  or  canal  for  work  done  or 
materials  furnished  in  the  construction,  alteration,  or  repair  of 
the  same. 

1669.  New  Hampshire.'  —  If  a  person  shall,  by  himself  or 
others,  perform  labor  or  furnish  materials  to  the  amount  of  fifteen 
dollars  or  more,  in  the  grading,  masonry,  bridging,  or  track-laying 
of  any  railroad,  under  a  contract  with  an  agent,  contractor,  or 
sub-contractor  of  the  proprietors  thereof,  he  shall  have  a  lien  apon 
said  railroad,  and  the  land  upon  which  the  same  is  constructed : 
provided  he  gave  notice  in  writing  to  such  proprietors,  or  to  the 
person  having  charge  of  the  railroad,  that  he  should  claim  such 
lien  before  performing  the  labor  or  furnishing  the  materials  for 
which  it  is  claimed.  The  lien  continues  for  ninety  days,  and  may 
be  enforced  by  attachment  as  provided  in  the  general  mechanics' 
lien  law.* 


1  See  §  1214.  ch.  39,  §  17;  Pub.  SUte.  1891,  ch.  140; 

«  Laws  1871,  ch.  1,  §  3;  G.  L.  1878,    §  13. 

<  See  §  ISlf . 
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1660.  New  Jersey.^  —  As  often  as  any  contractor,  for  the  con- 
struction of  any  part  of  a  railroad  which  is  in  progress  of  con- 
struction,  shall  be  indebted  to  any  laborer  for  thirty  or  any  less 
number  of  days'  labor  performed  in  constructing  said  road,  such 
laborer  may  give  notice  of  such  indebtedness  to  said  company, 
and  the  company  shall  thereupon  become  liable  to  pay  such 
laborer  the  amount  so  due  him  for  such  labor,  and  an  action  may 
be  maintained  against  said  company  therefor.  Such  notice  shall 
be  given  by  such  laborer  to  said  company  within  twenty  days 
after  the  performance  of  the  number  of  days'  labor  for  which  the 
claim  is  made ;  it  must  be  in  writing,  and  must  state  the  amount 
and  number  of  days'  labor,  and  the  time  when  the  same  was  per- 
formed, for  which  the  claim  is  made,  and  the  name  of  the  con- 
tractor from  whom  due,  and  must  be  signed  by  such  laborer  or  his 
attorney,  and  served  on  an  engineer,  agent,  or  superintendent 
employed  by  such  company  having  charge  of  the  section  of  the 
road  on  which  such  labor  was  performed,  personally,  or  by  leav' 
ing  the  same  at  the  office  or  usual  place  of  business  of  such  engi- 
neer, agent,  or  superintendent,  with  some  person  of  suitable  age : 
but  no  action  shall  be  maintained  irgainst  any  company  under 
these  provisions  unless  the  same  is  commenced  within  thirty  days 
after  notice  is  given  to  the  company  by  such  laborer.  The 
liability  of  the  company  cannot  exceed  its  liability  to  the  con- 
tractor. Payments  made  to  such  laborers  are  a  full  discharge  to 
the  company  from  the  contractor  for  the  amount  so  paid. 

Whenever  a  receiver  is  appointed  over  any  railroad  company,' 
the  receiver  is  required  to  apply  all  unincumbered  personal  ef- 
fects, and  all  moneys  which  may  be  transferred  to  him  at  the 
time  of  entering  upon  his  duties  as  such  receiver,  toward  the 
payment  of  wages  at  that  time  due  the  employees  of  such  com- 
pany ;  and  the  chancellor  may  from  time  to  time  make  such 
orders  as  he  may  deem  proper  to  equitably  carry  out  the  pro- 
visions of  this  section :  provided,  that  no  such  payments  shall  be 
made  for  more  than  two  months'  wages.^ 

1  R.  S.  1877,  p.  927,  §  10;  Acta  1877,  its  incambered  property  subject  to  exiat- 

p.  155,  §  10.  ing  iDCumbrances,  for  the  wages,  not  ex- 

*  Laws  1874,  ch.  27,  §  2;  2  Rev.  1877,  ceeding  wages  for  two  months,  due  them 

p.  943.  when  the  receiver  entered  upon  his  duties. 

"  Bj  Tirtoe  of  this  act,  the  employees  Williamson  v.  N.  J.  So.  R.  R.  Co.  28  N. 

are   entitled   to  a  lien  on  the  unincnm^  J.  Eq.  277 ;  Coe  t;.  N.  J.  Midland  Ry.  Co. 

bered  property  of  the  company,  and  on  31  N.  J.  Eq.  105. 
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In  case  of  the  insolvency  of  any  corporation,^  the  laborers  in 
the  employ  thereof  shall  have  a  lien  upon  the  assets  thereof  for 
the  amount  of  wages  due  to  them  respectively,  which  shall  be 
paid  prior  to  any  other  debt  or  debts  of  the  company ;  and  the 
word  ^*  laborers  "  shall  be  construed  to  include  all  persons  doing 
labor  or  service  of  whatever  character  for  or  as  workmen  or  em- 
ployees in  the  regular  employ  of  such  corporations.' 

1661.  New  Mezioo  Territory.*  —  The  general  lien  law  pro- 
vides that  every  person  performing  labor  upon  or  furniabing 
materials  to  be  used  in  the  construction,  alteration,  or  repair  of, 
any  railroad  or  wagon-road,  shall  have  a  lien  upon  the  same. 

1662.  New  York.*  —  Any  person  who  performs  any  labor  for 
a  railroad  corporation,  on  filing  with  the  county  clerk  of  any 
county  in  which  such  railroad  corporation  is  situated,  or  through 
which  the  road  of  such  corporation  passes,  the  notice  hereafter 
mentioned,  has  a  lien  for  the  value  of  such  labor  upon  such  rail- 
road track,  rolling  stock,  and  appurtenances,  and  upon  the  land 
upon  which  such  railroad  track  and  appurtenances  are  situated, 
to  the  extent  of  the  right,  title,  and  interest  of  such  railroad 
corporation  in  the  property  existing  at  the  time  of  filing  the  ssdd 
notice.^    Within  thirty  days  after  the  performance  and  comple- 

1  1  Rev.  1877,  p.  188,  §  63;  2  lb.  p.  policy  of  the    statute.    Delaware,  L  & 

1289,  §  25.    The  lien  which  this  act  gives  W.  R.  Co.  v,  Oxfoid  Iron  Co.  33  N.  J. 

cannot  be  extended  so  as  to  impair  the  £q.  192. 

obligation  of  contracts,  or  to  diminish  or  ^  The  president  of  a  corporation  is  not 
impair  the  liens  of  judgment  creditors  or  a  laborer  entitled  to  a  lien  within  the 
mortgagees  whose  incumbrances  existed  terms  of  this  statute.  He  is  part  and 
before  the  passage  of  the  act.  Coe  v.  N.  parcel  of  the  oi^ganization  of  the  corpora. 
J.  Midland  Ry.  Co.  31  N.J.  £q.  105, 130 ;  tion,  and  as  such  be  is  an  employer.  The 
Williamson  v.  N.  J.  So.  R.  R.  Co.  28  statute  was  not  intended  to  give  the  diIe^ 
N.  J.  £q.  277.  The  right  conferred  by  tors  and  chief  oflScers  of  the  corporatiaa 
this  act  is  strictly  personal,  inhering  alone  the  right  to  employ  themselves  as  work- 
in  the  person  who  actually  performs  the  men  and  laborers,  and  then,  in  case  of 
labor  or  service,  and  he  who  furnishes  the  insolvency,  to  give  them  the  statntoiy 
labor  or  services  of  others  under  a  con-  lien,  and  prefer  them  to  all  the  general 
tract  to  do  the  whole  business  of  a  corpora-  creditors.  £ngland  o.  Beatty  Organ  Co. 
tion,  or  a  particular  branch  of  it,  is  neither  41  N.  J.  Eq.  470. 
within  the  letter  nor  spirit  of  the  act.  It  *  §  1217. 
is  further  held  that  the  wages,  to  be  *  4  R.  j5.  8th  ed.  1889,  p.  2704. 
\s-ithin  the  protection  of  the  statute,  must  ^  Under  these  acts,  laborers  employed 
be  due  to  a  person  in  the  employ  of  the  by  a  sub^sontractor  cannot  establish  a  lien 
corporation  at  the  time  when  it  became  against  the  company  unless  they  sbovr 
insolvent ;  that  only  those  in  the  employ  that  at  the  time  of  filing  iheir  notices  the 
of  the  corporation  at  the  time  of  its  in-  company  was  indebted  to  the  principal 
solvency  are  within  either  the  words  or  contractor  on  its  contract  with  him,  and 
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tion  of  such  labor,  snch  person  shall  file  a  notice,  in  writing,  with 
the  county  clerk  of  the  county  where  the  property  is  located,  spe- 
cifying the  amoant  of  claim,  and  the  corporation  against  whom 
the  claim  is  made. 

Every  lien  created  under  the  provisions  of  this  act  continues 
antil  the  expiration  of  one  year,  unless  sooner  discharged  by  the 
court  or  some  legal  act  of  the  claimant  in  the  proceedings ;  but 
when  a  judgment  is  entered  therein,  and  docketed  with  the 
county  clerk  within  said  year,  it  shall  be  a  lien  upon  the  real 
property  of  the  railroad  corporation  against  whom  it  is  obtained, 
to  the  extent  that  other  judgments  are  now  made  a  lien  thereon. 

1663.  North  Carolina.^  —  As  often  as  any  contractor  for  the 
construction  of  any  part  of  a  railroad  which  is  in  progress  of  con- 
struction shall  be  indebted  to  any  laborer  for  thirty  or  any  less 
number  of  days'  labor  performed  in  constructing  said  road,  such 
laborer  may  give  notice  of  such  indebtedness  to  said  company, 
and  said  company  shall  thereupon  become  liable  to  pay  such 
laborer  the  amount  so  due  him  for  such  labor,  and  an  action 
may  be  maintained  against  said  company  therefor.  Such  notice 
shall  be  given  by  said  laborer  to  said  company  within  twenty 
days  after  the  performance  of  the  number  of  days'  labor  for 
which  the  claim  is  made.  Such  notice  shall  be  in  writing,  and 
sball  state  the  amount  and  number  of  days'  labor,  and  the  time 
when  the  same  was  performed,  for  which  the  claim  is  made,  and 
the  name  of  the  contractor  from  whom  due,  and  shall  be  signed 
by  such  laborer  or  his  attorney,  and  shall  be  served  on  an  en- 
gineer, agent,  or  superintendent  employed  by  said  company,  hav- 
ing charge  of  the  section  of  the  road  on  which  such  labor  was 

unless,  moreorer,  the/  show  that  the  prin-  with  or  ^without  his  services.    Balch  v.  N. 

cipal  contractor  was  then  indebted  to  the  Y.  &  Oswego  M.  R.  R.  Co.  46  N.  Y.  521. 

salKsontractor.    Sampson  v.  Buffalo,  N.  ^  Act  1871,  1872,  ch.  138,  §  12;  Code 

Y.  &  Phil.  Ry.  Co.  13  Han,  280,  6  N.  Y.  1882,  §  1942.    The  general  mechanics' lien 

Weekly  Dig.  74.    Statute  1850,  ch.  140,  law  does  not  apply  to  railroads.    Tommej 

S  12,  applied  to  laborers  employed  by  sab-  v,  Spartanburg  &  Asheville  R.  R.  Co.  4 

contractors.    Kent  v.  New  York  Cent.  R.  Hnghes,  640,  7  Fed.  Rep.  429 ;  Wbitaker 

R.  Co.  12  N.  Y.  628.    Under  the  last-  v.  Smith,  81  N.  C.  340,  31  Am.  Rep.  503; 

named  statute  the  word  **  laborer"  is  used  Buncombe  Co.  v.  Tommey,  115  U.  S.  122, 

in  its  ordinary  and  tlBUdl  sense,  and  im-  5  Sup.  Ct.  Rep.  626. 

plies  the  personal  service  of  the  Individ-  The  provisions  of  the  general  mechanics' 

ual  designed  to  be  protected.    It  does  not  law  in  regard  to  notices  by  sub-contractors 

inclnde  one  who  contracts  for  and  fur-  are  applicable  to  all  contracts  and  snb- 

nishes  the  labor  and  senrices  of  others,  or  contracts  made   by  railroad   companies, 

vho  furDishea  teams  for  work,  whether  Laws  1891,  ch.  203. 
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performed,  personally,  or  by  leaving  the  same  at  the  o£Bce  or 
iLsual  place  of  basiness  of  such  engineer,  agent,  or  superintend- 
ent, with  some  person  of  suitable  age.  But  no  action  shall  be 
maintained  against  any  company  under  the  provisions  of  this 
isection  unless  the  same  is  commenced  within  thirty  days  after 
notice  is  given  to  the  company  by  such  laborer  as  above  pro- 
vided. 

1663  a.  North  Dakota  and  South  Dakota.^  —  The  general 
tmechanics^  lien  law  gives  a  lien  to  persons  engaged  in  the  con- 
struction or  repair  of  any  work  of  internal  improvement.  As  re- 
gards railroads,  there  is  a  special  provision  that  every  railway 
owner,  company,  or  contractor  and  sub-contractor,  upon  any  rail- 
way, shall  be  deemed  to  have  notice  for  a  period  of  sixty  days 
from  the  last  day  of  the  month  in  which  such  labor  was  done  or 
material  furnished,  during  which  period  any  person  who  has  per- 
formed such  labor  or  furnished  such  material  may  file  a  lien  with 
the  clerk  of  the  district  court,  which  lien  shall  be  binding  upon 
the  erection,  excavation,  embankment,  bridge,  road-bed,  or  right 
•of  way,  and  upon  all  land  upon  which  the  same  may  be  situated, 
to  the  full  value  of  such  labor  or  material,  in  the  county  or  judi- 
cial subdivision  in  which  the  same  is  filed.  In  case  the  lien  is 
sought  to  be  enforced  against  the  owner,  the  liability  shall  not  be 
greater  than  his  liability  would  have  been  to  the  owner  at  the 
time  the  labor  was  performed  or  material  furnished ;  but  the  lia- 
bility of  the  owner,  in  case  actual  notice  shall  be  given  after  the 
sixty  days,  ehall  be  the  same  as  provided. 

1664.  Ohio.2  —  Any  person  or  persons  who  perform  labor  or 

'1  §  1219  a;  Comp.  Laws  1887,  §  5471.  the  lien  in  the  county  where  the  labor 

^  Laws  1884,  p.  126 ;  Laws  1883,  p.  99.  was  performed  is  not  applicable  in  case  of 

For  the  proceedings  for  enforcing  such  a  lien  upon  a  railroad  extending  tbroagh 

lien,  see  last-named  act.  several  counties,  for  it  would  be  necessary 

A  lien  upon  a  railroad  is  not  authorized  to  record  the    lien  in  several  counties, 

by  a  general  mechanics'  lien  law  which  Rutherford  v.  Railroad  Co.  35  Ohio  St. 

gives  a  mechanic's  lien  on  "  any  house,  559.    Whether  there  could  be  a  lien  os  a 

mill,  manufactory,  or  other  building,  ap>  railroad  bridge  under  auch  statute  is  s 

purtenance,  fixture,  bridge,  or  other  strnc-  question  not  decided  in  this  case.    See, 

ture,"  and  on  the  interest  of  the  owner  in  also,  Smith  Bridge  Co.  v.  Bowman,  41 

the  lot  of  land  on  which  the  aame  shall  Ohio  St.  37 ;  Toledp,  D.  &  B.  R.  R.  Co.  r. 

stand  or  be  removed  to.    The  language  Hamilton,  134  U.  S.  296, 10  Sup.  Ct.Bep. 

of  the  statute  points  to  stKuctures  hav-  546. 

ing  a  certain  locality,  on  which  they  are  A  substantial  compliance  with  the  con- 
erected,  and  from  which  they  may  be  ditions  of  the  statute  providing  for  the 
removed.     The  provision   for  recording  aervice  of  written  notice  upon  the  owner 
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furnish  material  or  boarding,  nnder  contract,  express  or  implied, 
with  any  railroad  company,  or  any  of  its  authorized  agents,  for 
the  construction  of  sach  railroad,  or  any  part  thereof,  is  entitled 
to  a  lien  for  the  payment  of  the  same  upon  such  railroad. 

This  lien  has  precedence  of  all  other  liens,  and  shall  subsist 
for  one  year  from  the  filing  of  an  attested  statement  with  the 
recorder  of  the  county.  Such  statement  shall  be  filed  within 
forty  days  after  such  person  has  ceased  performing  labor  or  fur- 
nishing materials  or  board. 

It  is  also  provided  that  laborers  and  employees  of  any  person, 
association  of  persons,  or  corporation,  whether  such  employment 
be  at  agriculture,  mining,  manufacture,  or  other  manual  labor, 
have  a  lien  upon  the  real  property  of  their  employers  for  their 
wages,  which  is  declared  to  be  superior  to  the  following  liens 
taken  or  attaching  during  the  existence  of  such  unpaid  labor 
claims,  to  wit :  Liens  of  attachment,  liens  of  mortgage  given  or 
taken  at  a  time  of  actual  insolvency  of  the  debtor,  or  with  a 
view  of  preferring  creditors  or  to  secure  a  preexisting  debt,  and 
superior  to  all  claims  for  homestead  or  other  exemptions.^ 

1664  a.  Oregon.2  —  The  general  lien  law,  by  the  phrase  "  any 
other  structure,''  includes  a  lien  for  labor  and  materials  for  the 
construction  of  a  railroad. 

1665.  Pennsylveuiia.^ — The  legislature  of  this  State  by  re- 
solution declared  that  it  shall  not  be  lawful  for  any  company 
of  the  State  empowered  to  construct  and  maintain  any  railroad, 
canal,  or  other  public  improvement,  while  any  debts  and  liabil- 

of  the  road  is  eiaential  to  create  anj  ob-  §  1 ;  Act  of  January  21, 1843 ;  Laws  1843, 
ligation  on  the  {>art  of  rach  owner  toward  p.  367.  A  farther  act  relating^  to  the 
the  person  performing  labor  or  famishing  enforcement  of  the  lien  provided  for  in 
materials,  nnder  a  contractor  or  sub^on-  this  resolatton  was  passed  April  4, 1862. 
tractor,  or  to  gire  to  sach  person  anj  Laws  1862,  p.  235.  The  latter  act  pro- 
right  of  action  against  sach  owner.  Rail-  rides  for  the  issuing  of  a  scire  facias  npon 
way  Company  v.  Cronin,38  Ohio  St.  122.  a  judgment  for  the  services.  The  plain- 
A  proTision  for  serving  notice  npon  the  tiff  may  proceed  in  equity  notwithstand- 
secretary  or  other  officer  or  agent  of  a  ing  this  statute.  Malone  v.  Shamokin 
railroad  company  is  complied  with  by  Valley  &  Pottsville  R.  R.  Co.  34  Leg* 
serving  notice  upon  a  director  of  the  Int.  438.  The  last-named  act  provides  a 
company.  Railroad  Co.  v.  McCoy,  42  remedy  for  the  lien,  bat  it  does  not  ex- 
Ohio  St.  251.  tend  it    Hart's  App.  96  Pa.  St.  355. 

1  3  R.  S.  Sopp.  1884,  p.  157,  $  3206  a.  See,  also.  Act  of   March  13,  1873,  P. 

>  Qiant  Powder  Co.  V.Oregon  Pac.  Ry.  L.  45;   and    Reed's   App.  122    Pa.  St. 

Co.  42  Fed.  Rep.  470.  665,   16    Atl.  Rep.  100,  construing   the 

<  Brightly's  Pardon's  Dig.  1883,  p.  118,  same. 
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ities  incurred  by  the  company  to  contractors,  laborers,  and  work- 
men employed  in  the  construction  or  repair  of  such  improvement 
remain  unpaid,  to  execute  any  assignment,  mortgage,  oi  other 
transfer  of  the  real  or  personal  estate  of  the  said  company,  bo  as 
to  defeat,  postpone,  endanger,  or  delay  such  creditors,  without 
their  written  assent  shall  first  be  had ;  and  any  such  assignment, 
mortgage,  or  transfer  shall  be  deemed  fraudulent,  null,  and  void, 
as  against  any  such  contractors,  laborers,  and  workmen.^ 

1  The  intention  of  the  legislatare  by  this  under  this  statute  for  the  sum  so  allowed 
resolution  was  to  give  to  an  unpaid  con-  him.    New  Castle  N.  Rj.  Co.  v,  SimpsoD, 
tractor  a  prioritj  of  claim  to  the  com-  26  Fed.  Rep.  133. 
pany's    property  over   every  right   that  Under  these  laws  a  sale  under  a  mo^^ 
could  be  acquired  under  a  mortgage  made  gage  executed  subsequently  to  the  mak- 
after  the  debt  to  the  contractor  was  in-  ing  of  a  contract  for  the  building  of  a 
curred ;  and  that  the  property,  into  whose-  railroad  is  frandulent  and  void  as  sgiimt 
soever  hands  it  might  come,  should  re-  the  contractor;  and  if  the  property  bas 
main  subject  to  a  paramount  claim  of  the  been  conveyed  in  pursuance  of  such  sale 
contractor  so  long  as  the  debt  due  to  him  to  a  new  company,  it  ia  still  liable  to 
remained    unpaid.     The  resolution  sub-  the  claim  of  the  contractor.    Malone  v. 
stantially  gave  the  contractor  a  lien  of  Shamokin  Valley  &  Pottaville  R.  R.  Co. 
indefinite  duration.    Though  it  did  not  34  Leg.  Int.  438;  affirmed  in  Shamokia 
give  a  jus  in  re  or  a  jus  ad  rem,  it  con-  Valley  &  Fottsville  R.  R.  Co.  v,  Kalooe, 
stituted  a  charge  upon  the  property,  a  85  Fa.  St.  25.    In  this  case  the  ac^on  was 
right  to  prevent  any  disposition  of  it  by  brought  by  the  contractor  more  than  six 
which  it  could  be  withdrawn  from  the  years  after  the  making  of  the  contract, 
creditor's  reach,  and  therefore  in  a  legiti-  This  statute  is  held  not  to  include  ciril 
mate  sense  an  equitable  lien.    Such  lien  engineers,  although  the  latter  were  re- 
is  not  merged  in  any  judgment  that  may  quired  to  render  service  to  the  company 
be  obtained  for  the  debt.    Neither  is  the  from  the  commencement  to  the  comple- 
lien  divested  by  a  foreclosure  sale  of  the  tion  of  the  work.    Pennsylvania  &  D.  R. 
property  under  a  mortgage  so  made,  es-  R.  Co.  r.  Leuffer,  84  Fa.  St.  168,  24  Pitts- 
pecially  if  the  sale  be  made  subject  to  any  burg  L.  J.  177,  5  Cent.  L.  J.  74,  4  Weeklj 
lawful  claims  which  may  exist  prior  to  Notes,  77.    And  see  Wentroth's  Appeal, 
the  mortgage.    Nor  is  such  lien  divested  24  Pittsburg  L.  J.  95.    Earlier  decisions 
by  a  statute  authorizing  the  company  to  had  construed  statutes  relating  to  labor- 
borrow  money,  and  to  pledge  its  income  ers'  and  servants'  wages  as  intended  \u 
and  property  to  secure  the  payment.    A  secure  to  manual  laborers  the  fruits  of 
repeal  of  the  resolution  cannot  be  inferred  their  own  work,  and  not  as  intended  to 
from  the  grant  of  such  a  power.    Fox  v.  embrace  the  earnings  of  contractors.  The 
Seal,  22  Wall.  424 ;  followed  by  Tyrone  intent  of  all  such  statutes  is  to  protect  a 
&  Clearfield  R.  R.  Co.  v.  Jones,  79  Pa.  St.  class  of  persons  who  are  wholly  depend- 
60,  1  Weekly  Notes  of  Cases,  571 ;  Reed's  ent  upon  the  toil  of  their  bands  for  aob- 
App.  122  Pa.  St.  565, 16  Atl.  Rep.  100.  sistence,  and  who  cannot  protect  them- 

Where  a  construction  contract  for  build-  selves.    In  one  sense  the  engineer  is  a 

ing  a  railroad  is  set  aside,  at  the  instance  laborer,  but  so  is  the  lawyer  and  doctor, 

of    a  railroad  company,  as    uhra  vires,  the  banker,  and  the  corporation  officer, 

with  an  allowance  of  compensation  to  the  yet   they  cannot   properly  be   iocladed 

contractor  for  work  actually  performed  by  among  the  laboring  classea 

him,  the  contractor  is  entitled  to  a  lien  A  sub-contractor  is  not  within  the  pro- 
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1666.  In  Rhode  Island,^  under  the  general  lien  law,  any 
bnilding,  canal,  turnpike,  railroad,  or  other  improvement  con- 
structed, erected,  or  repaired  by  contract,  with  or  at  the  request 
of  the  owner,  is  subject  to  a  lien  for  the  work  done  and  the  ma- 
terials used. 

1667.  Tennessee.^  —  Where  any  railroad  company  contracts 
with  any  person  or  persons  for  the  grading  of  its  roadway,  the 
construction  or  repair  of  its  culverts  and  bridges,  the  farnshing 
of  cross-ties,  the  laying  of  its  track,  the  erection  of  its  depots, 
platforms,  wood  or  water  stations,  section  houses,  machine  shops, 
or  other  buildings,  or  for  the  delivery  of  material  for  any  of  these 
purposes,  or  for  engineering  or  supprintendence,  there  shall  be  a 
lien  upon  such  railroad  in  favor  of  .  the  person  or  persons  with 
whom  the  railroad  company  contracts  for  the  performance  of  the 
work,  or  the  delivery  of  the  materials,  to  the  amount  of  the  debt 
contracted  therefor. 

The  lien  shall  continue  in  force  for  six  months  after  the  per- 
formance of  the  work  or  the  delivery  of  the  material,  and  until 
the  termination  of  any  suit  commenced  within  the  time  for  its 
enforcement. 

Every  sub-contractor,  laborer,  material-man,  or  other  person 
who  performs  any  work  as  aforesaid  shall  have  a  lien  on  such  rail- 
road, its  franchises  and  property,  in  as  full  and  ample  a  manner  as 
original  contractors  have :  provided  that,  within  thirty  days  after 
such  work  is  completed  or  such  materials  are  furnished,  notice 
in  writing  shall  be  given  to  such  railroad  company,  its  agents  or 
attorneys,  that  such  lien  is  claimed,  specifying  the  services  ren- 
dered or  materials  furnished  and  the  value  thereof.  Such  lien 
shall  continue  for  the  space  of  one  year  from  the  service  of  such 
notice,  and  until  the  termination  of  any  suit  brought  to  enforce 
such  liens  within  said  one  year.  Said  liens  have  priority  over  all 
other  liens  on  such  railroad. 

« 

1668.  Texas.^  —  All  mechanics,  laborers,  and  operatives  who 

tectioQ  of  this  act.    McBroom's  App.  44  able  as  secaritj.    Reed's  Appeal,  122  Pa. 

Pa.  St.  92 ;  Hart's  App.  96  Pa.  St  355.  St.  565,  16  Atl.  Rep.  100. 

A  contractor,  all  of  whose  work  was  ^  §  1238. 

done  after  the  recording  of  a  trust  deed  >  Code  1882,  §§  2774,  2775  ;  Acts  1891, 

executed  bj  a  railroad  company,  is  not  ch.  98. 

protected  by  this  resolution  even  though  *  R.  Civ.  Stats.  1888,  §  3179  a. 

his  work  and  materials  hare  made  the  A  foreman  or  superintendent  of  a  com- 

corponUe  property  and  franchise  avail-  pany  of  laborers  is  a  laborer,  and  is  enti- 
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may  have  performed  labor,  or  worked  with  tools,  teams,  or  other- 
wise in  the  construction,  operation,  or  repair  of  any  railroad, 
locomotive,  car,  or  other  equipment  to  a  milroad,  and  to  whom 
wages  are  due  or  owing  for  such  work,  or  for  the  work  of  tools 
or  teams  thus  employed,  or  for  work  otherwise  performed,  shall 
hereafter  have  a  lien  prior  to  all  others  upon  such  railroad  and 
its  equipments  for  the  amount  due  them  for  personal  services,  or 
for  the  use  of  tools  or  teams. 

The  lien   created  by  this  act  shall  cease  to  be  operative  in 

tied  to  the  lien.    Texas  &  St.  Lonis  R.  to  maintain  an  action  directlj  against  the 

R.  Co.  V.  Allen,  1  Tex.  App.  Civ.  Cas.  company  to  enforce  the  lien     Aaatin  k 

i  569.  N.  W.  Ry.  Co.  v.  Daniels,  62  Tex.  70. 

Before  the  amendment  of  1887,  the  lien  The  statute  does  not  give  a  lien  to  eon- 
was  restricted  to  personal  labor,  and  did  tractors,  builders,  or  material-men,  bat 
not  embrace  the  labor  of  teams  or  the  only  to  mechanics,  laborers,  and  open- 
like. Texas  &  St.  Louis  R.  R.  Co.  v.  Al-  tives.  Work  done  nnder  an  agieemeot 
len,  1  Tex.  App.  Civ.  Cas.  §  569.  by  a  snb -contractor  to  cot  cross-ties  sta 

The  statute  does  not  give  a  lien  to  per-  designated  price  is  not  the  work  of  a  con- 

sons  who  famish  material  for  snch  con-  tractor,  bat  the  work  of  those  performing 

struction  or  repairs.    The  word  "  laborer  "  the  labor  nnder  the  subH^ontractor,  and 

means  one  who  performs  manual  services  they  are  entitled  to  the  lien.    They  must 

in  construction,  repair,  or  operation  con-  show  that  the  work  was  done  at  the  in- 

templated  by  the  statute,  and  does  not  stance  of  the  sub-contractor,  and  that  the 

embrace  one  who  may  work  in  preparing  wages  are  due.    Austin  &  N.  W.  By.  Co. 

materials  to  be  used  in  the  construction  of  v.  Daniels,  62  Tex.  70. 

the  road.    St.  Lonis  A.  T.  Ry.  Co.  v.  This  statute  does  not  declare  who  shall 

Mathews,  75  Tex.  92, 12  S.  W.  Rep.  976.  he  made  defendants  in  suits  brought  to 

The  lien  is  confined  to  the  road-bed  and  foreclose  snch  liens,  but  it  would  seem 

equipments.    Texas  &  St.  Louis  R.  R.  that  the  contractor  and  sub-contractor  are 

Co.  V,  Allen,  1  Tex.  App.  Civ.  Cas.  §  569.  necessary  parties.    If  they  are  not  made 

The  Hen  being  a  creature  of  the  stat-  parties,  a  judgment  rendered  against  the 
nte,  any  allegation  as  to  an  agreement  be-  company  would  he  no  bar  to  a  subsequent 
tween  the  railroad  company  and  its  con-  suit  by  the  sub-contractor  against  the  con- 
tractors, that  a  laborer's  lien  should  exist  tractor  or  the  railway  company.  In  all 
in  favor  of  the  latter  for  board  or  any  other  such  actions  the  judgment  rendered  should 
account,  is  irrelevant.  Texas  &  St.  Louis  be  binding  upon  the  company,  the  eon- 
R.  R.  Co.  V.  McCaughey,  62  Tex.  271.  tractor,  the  sub-contractor,  and    the  la- 

.  The  lien  is  assignable,  and  parses  with  borer  alike.    Austin  &  N.  W.  R.  R.  Ca  r. 

an  assignment  of   the  account  for  ser-  Rucker,  59  Tex.  587. 

vices.    Austin  &  N.  W.  Ry.  Co.  v,  Daniels,  A  constitutional  requirement  that  the 

62  Tex.    70.    And  see  Texas  &  St.  L.  legiblatnre  shall  paas  laws  to  protect  Is- 

R.  R.  Co.  V.  McCaughey,  62  Tex.  271 ;  borers  on  railroads  and  other  public  works 

Texas  &  St.  Louis  R.  R.  Co.  u,  Allen,  1  does  not  of  itself,  withont  legislation,  im* 

Tex.  App.  Civ.  Cas.  §  569.  pose  a  lien  for  work  done  and  materials 

The    statute  creates  such   privity  be-  furnished,  nor  does  it  require  the  Ifgida- 

tween  mechanics,  laborers,  and  operatives  ture  to  do  so.    Tyler  Tap  R.  R.  v.  Ihis- 

on  the  one  part,  and  the  railroad  com-  col,  58  Tex.  IS ;  Central  M.  R.  R.  Co.  v. 

pany  on  the  other,  as  entitles  the  former  Henning,  52  Tex.  466. 
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twelve  months  after  the  creation  of  the  lien,  if  no  steps  be  sooner 
taken  to  enforce  it. 

1669.  Utah  Territory.^  —  The  general  mechanics'  lien  law 
includes  a  lien  apon  a  railroad  for  labor  done,  or  materials  used 
in  its  construction,  extension,  enlargement,  alteration,  or  repair. 

1670.  In  Vermont*  it  is  provided  that  every  railroad  shall 
require  sufficient  security  from  the  contractor,  for  the  payment 
of  all  labor  performed  in  constructing  its  road  by  persons  in 
their  employ ;  and  that  such  company  shall  be  liable  to  the  day- 
laborers  employed  by  the  contractors  for  labor  actually  per- 
formed on  their  road ;  but  such  liability  shall  not  exist  unless 
the  person  having  such  a  claim  shall,  in  writing,  within  forty  days 
after  performance  of  such  labor,  notify  the  engineer  in  charge  of 
the  section  on  which  the  labor  was  performed  that  he  has  not 
been  paid  by  the  contractors. 

1671.  Virginia.® — All  conductors,  brakemen,  engine-drivers, 
firemen,  captains,  stewards,  pilots,  clerks,  depot  or  office  agents, 
storekeepers,  mechanics,  or  laborers,  and  all  persons  furnishing 
railroad  iron,  engines,  cars,  fuel,  and  all  other  supplies  neces- 
sary to  the  operation  of  any  railway,  canal,  or  other  transpor- 
tation company,  or  of  any  mining  or  manufacturing  company 
chartered  under  or  by  the  laws  of  this  State,  or  doing  business 
within  its  limits,  have  a  prior  lien  on  the  franchise,  the  gross 
earnings,  and  on  all  the  real  and  personal  property  of  said  com- 
pany, which  is  used  in  operating  the  same,  to  the  ^extent  of  the 
moneys  due  them  by  said  company  for  such  wages  or  supplies ; 
and  no  mortgage,  deed  of  trust,  sale,  conveyance,  or  hypotheca- 
tion hereafter  executed  of  said  property  shall  defeat  or  take  pre- 
cedence over  said  lien.     If  any  person  entitled  to  a  lien  under 

1  §  1887.  plored  by    persons    contracting  directly 

3  R.   L.  1880,  §  3372 ;  Act  of   1849,  wiih  the  corporation,  but  extends  to  per- 

Ko.  41,  §  53.  sons  employed  by  sub-contractors.     Bra- 

This  prorision  has  been  declared  con-  nin  v.  Conn.  &  Fassumpsic  Rivers  R.  R. 

ftitationAl  as  applied  to  corporations  pre.  Co.  31  Vt  214;  Kent  t.  N.  Y.  Central  R. 

Tiously   chartered.    Branin  p.    Conn.   &  R.  Co.  12  N.  Y.  628. 

Passampsic  Rivers  R.  R.  Co.  31  Vt.  214,  The  statute  secures  to  the  laborer  not 

citing  and   relying  upon  Kent  v,  N.  Y.  only  his  personal  services,  but  payment 

Central  R.  R.  Co.  12  N.  Y.  628 ;  Peters  for  the  use  of  his  horse  and  cart,  which  he 

r.  St.  Louis  &  Iron  Mountain  R.  R.  Co.  has  used  in  the  construction  of  the  road. 

S3  Mo.  107.  Branin  v.  Conn.  &  Passumpsic  Rivers  R. 

Under  this  statute  the  liability  of  the  R.  Co.  31  Vt.  214. 

corporation  is  not  limited  to  laborers  em-  *  Code  1887,  §§  2485, 2486. 

585 


§§  1672,  1678.]      LIENS  OF  mechanics,  etc.,  upon  BAILB0AD8. 

the  general  lien  law,  as  well  as  under  this  provision,  shall  perfect 
his  lien  under  either  provision,  he  shall  not  be  entitled  to  the 
other. 

No  person  shall  be  entitled  to  the  lien  ^ven  by  the  preceding 
section  unless  he  shall,  within  six  months  after  his  claim  has 
fallen  due,  file  in  the  clerk's  office  of  the  court  of  the  county  or 
corporation  in  which  is  located  the  chief  office  in  this  State  of 
the  company  against  which  the  claim  is,  or  in  the  clerk's  office 
of  the  chancery  court  of  the  city  of  Richmond,  when  such  office 
is  in  said  city,  a  memorandum  of  the  amount  and  consideration 
of  his  claim,  verified  by  affidavit,  which  memorandum  the  said 
clerk  shall  forthwith  record  in  the  deed-book,  and  index  the  same 
in  the  name  of  the  said  claimant,  and  also  in  the  name  of  the 
company  against  which  the  claim  is.  Any  such  lien  may  be  en- 
forced in  a  court  of  equity. 

1672.  Washington.^  —  The  mechanics'  lien  law  includes  a  lien 
upon  a  railroad  for  labor  done  or  materials  furnished  in  its  con- 
struction, alteration,  or  repair. 

1673.  Wisconsin.^  —  As  often  as  any  contractor,  for  the  con- 
struction of  any  railroad,  or  part  thereof  in  progress  of  constmo- 
tion,  shall  be  indebted  to  any  laborer  for  thirty  days'  labor  or 
less,  either  manual  or  team  labor  or  both,  including  team  and 
driver,  performed  in  constructing  such  road,  such  laborer  may, 
within  thirty  days  after  the  performance  of  the  number  of  dajs^ 
labor  for  which  claim  is  made,  serve  notice  in  writing,  signed  by 
him,  his  agent  or  attorney,  on  the  corporation  either  owning  or 
constructing  such  road,  that  he  claims  such  indebtedness,  stating 
the  amount  thereof,  the  number  of  days*  labor,  and  the  time 
when  performed,  and  the  name  of  the  contractor  from  whom 
due ;  and  thereupon  such  corporation  shall  be  directly  liable  to 
such  laborer  for  the  amount  so  due  him,  provided  he  bring  his 
action  therefor  within  sixty  days  after  the  service  of  such  notice. 
Such  notice  shall  be  served  by  delivering  a  copy  thereof  to  an 
engineer,  agent,  or  superintendent  in  the  corporation's  employ- 
ment having  charge  of  the  part  of  the  road  on  which  such  labor 

1  §  1230.  The  lien  does  not  extend  to  for  work,  labor,  and  materials  for  anj  build- 
labor  upon  a  street  railway,  the  fee  of  the  in|;,  bridge,  or  road.bed,  see  the  generil 
street  being  in  the  citj.  Front  St.  Cable  lien  law,  §  1889.  "Any  bridge **  applies 
Ry.  Co.  V.  Johnston,  2  Wash.  St.  112,  25  to  railroad  bridges.  Partell  v.  Chicigo 
Pac.  Rep.  10S4.  Bolt  Co.  74  Wis,  182,  42  N.  W.  Bep. 

s  Annot.  Stats.  1 889,  §  1 81 5.    Ai  to  liena  265. 

586 


vendob's  lien.  [§  1674. 

"was  performed,  personally,  or  by  leaving  tbe  same  at  his  office 
or  usual  place  of  business,  with  some  person  of  suitable  age 
therein. 

IV.   Vendor*8  Lien. 

1674.  Vendors  of  land  to  a  railroad  company  have  a  lien 
for  the  purchase-money  under  the  same  circumstances  that  they 
would  have  a  lien  against  other  purchasers;^  and  as  in  other 
cases,  they  may  have  the  lien  enforced  by  a  sale  of  the  land.^ 
Under  some  circumstances  a  vendor  may  have  an  injunction  re- 
straining the  company  from  continuing  in  the  possession  and  use 
of  the  land,  and  may  have  a  receiver  appointed  to  enforce  the 
lien.^  But  ordinarily  an  injunction  will  not  be  granted  to  re- 
strain the  company  from  using  the  land,  or  from  running  trains 
or  engines  over  it,  until  a  sale,  inasmuch  as  the  land  would  thus 
be  rendered  useless  to  both  parties.^  Even  after  an  unsuccessful 
attempt  by  the  vendor  to  enforce  his  lien  by  sale,  the  court  will 
not  restrain  the  company  from  continuing  in  possession  of  the 
land,  but  will  rather  direct  another  attempt  to  sell.^ 

A  mortgage,  so  far  as  it  covers  after-acquired  property,  is  an 
equitable  lien  only,  and  the  record  of  it  prior  to  the  acquisition 
of  the  property  may  not  be  constructive  notice  of  the  existence 
of  the  mortgage,  or  of  the  purpose  for  which  it  was  made.  But 
as  against  an  agent  of  a  railroad  company,  who  has  been  em- 
ployed in  securing  the  necessary  lands  for  its  right  of  way,  such 
record  is  presumptive  evidence  of  actual  knowledge  on  his  part 
that  bond  fide  bondholders  had  advanced,  or  would  advance,  their 
money  upon  the  faith  of  the  mortgage,  and  upon  the  faith  of  the 
public  records  as  to  the  title  and  incumbrance.  Therefore,  when, 
such  an  agent  of  the  Canandaigua  and  Niagara  Falls  Railroad 
Company  himself  sold  and  conveyed  land   to  the  company,  he 

1  Winchester  ».  Mid-Hants  Ry.  Co.  L.  Athenry,  Ac.  Ry.  Co.  19  VT.  R.  43,  318; 

R.  5  Eq.  17  ;  V7ing  v.  Tottenham  &  11.  J.  Walker  ».  Ware,  H.  &  B.  Ry.  Co.  12  Jar. 

Ry.  Co.  L.  R.  3  Ch.  App.  740;  Allgood  v.  N.  S.  pt.  1,  18. 

Merry hent  &  D.  Ry.  Co.  33  Ch.  D.  571 ;  »  Winchester  v.  Mid-Hants  Ry.  Co.  L. 

State  V.  Anderson,  91  U.  S.  667 ;  Ander-  R.  5  Eq.  17. 

son  V,  JacksonTiUe,  F.  &  M.  R.  R.  Co.  2  *  Munns  v.  Isle  of  Wight  Ry.  Co.  L.  R. 

Woods,  628.  5  Ch.  App.  414,  L.  R.  8  Eq.  653;  Lycett 

3  Mnnns  v.  Isle  of  Wight  Ry.  Co.  L.  v.  Stafford  &  U.  Ry.  Co.,  L.  R.  13  Eq. 

R.  5  Ch.  App.  414,  L.  R.  8  Eq.  653  ;  St.  261,  41  L.  J.  474. 

Germana  v.  Crystal  Palace  Ry.  Co.  L.  ^  Williams  v.  Ayleshnry  &  B.  Ry.  Co. 

R.  11  Eq.  568,  19  W.  R.  584;  Keane  v.  21  Weekly  Rep.  819. 
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was  deemed  to  have  waived  any  claim  to  a  vendor's  lien  for  the 
price,  as  against  bondholders  secured  by  a  mortgage  of  the  road 
and  the  real  estate  then  owned  by  the  company,  or  which  might 
afterwards  be  acquired.^  It  was  regarded  as  inconsistent  with 
good  faith  on  his  part  that  he  should  retain  a  secret  lien. 

Moreover,  the  legal  title  to  the  land  in  question,  which  was 
conveyed  to  the  railroad  company,  vested  immediately  in  the  lat- 
ter. At  the  same  instant  the  lien  of  the  mortgage,  which  had 
before  that  been  given  by  the  railroad  company,  and  which,  be- 
fore that  time,  remained  but  an  equitable  claim  upon  rights  to 
be  acquired,  became  a  vested  legal  right  upon  the  premises  in 
question.  "  Assuming  now,"  said  Potter,  J.,  delivering  the  judg- 
ment of  the  Court  of  Appeals  of  New  York,*  "  for  the  purpose 
of  the  argument,  the  position  urged  by  the  plaintiff  that  be  did 
not  intend  to  waive  his  equitable  lien  for  the  purchase-money,  all 
that  he  can  then  claim  is,  that  his  equitable  lien  attached  at  the 
same  instant  of  time  with  the  mortgage  lien.  Here,  then,  are 
two  liens  accruing  at  the  same  instant ;  the  one  a  secret  equita- 
ble one,  the  other  a  legal,  written,  recorded,  public  one.  The 
question  would  then  seem  to  be,  which  of  these  liens  has  pri- 
ority ?  "  This  question  is  answered  by  the  decision,  that  the  lien 
of  the  recorded  mortgage  became  a  legal  mortgage  as  soon  as  the 
land  was  acquired,  and  that  this  lien  was  superior  to  the  equity 
of  the  vendor. 

As  against  a  mortgage  which  in  terms  conveys  all  the  property 
a  railway  company  may  afterwards  acquire  for  the  use  of  its  road, 
a  person  who  afterwards  sells  to  it  land  for  its  road-bed  cannot 
set  up  a  vendor's  lien  for  purchase-money.  The  mortgage  be- 
comes a  lien  upon  such  land  from  the  moment  the  company  ac- 
quires the  title.^  After  such  a  mortgage  has  been  foreclosed, 
and  the  road  has  passed  into  the  hands  of  innocent  purchasers, 
there  is  an  additional  reason  why  such  a  lien  cannot  be  enforced.^ 

A  sale  under  a  vendor's  lien  necessarily  cuts  off  all  incum- 
brances made  by  the  company,  and  gives  the  purchaser  a  title 
freed  from  all  claims  on  the  part  of  the  company  itself,  and  from 
all  claims  on  the  part  of  the  public.^ 

1  Fisk  V.  Potter,  2  Abb.  App.  Dec.  ISS.  *  Fierce  v.  Milwaukee  &  St.  P.  R.  R. 

And  see  Carpenter  v.  Black  Hawk  G.  M.  Co.  24  Wis.  551, 1  Am.  Rep.  203. 

Co.  65  N.  Y.  43.  «  Pierce  v.  Milwaukee  &  St.  P.  B.  R. 

s  Fisk  v.  Potter,  2  Abb.  App.  Dec.  138.  Co.  24  Wis.  551,  1  Am.  Rep.  203. 

588  '  Manns  v.  Isle  of  Wight  Rj.  Co.  L.  B. 
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V.  Judgment  Lien. 

1675.  A  mortgacre  of  corporate  property  or  of  the  corpo- 
rate undertaJcing  has  priority  over  a  subsequent  Judgment 
creditor  of  the  company,  and  it  does  not  vary  the  rule  that  the 
judgment  is  obtained  before  the  mortgagee  has  entered  into  pos- 
session himself,  or  through  a  receiver.^  If  such  judgment  cred- 
itor has  obtained  the  appointment  of  a  receiver,  the  mortgagee 
may  have  a  receiver  appointed  who  will  supersede  the  receiver 
already  in  possession.^  The  judgment  creditor  may  also  be  re- 
strained at  the  suit  of  a  prior  mortgagee  from  levying  upon  any  of 
the  property  included  in  terms  or  by  inference  in  the  mortgage.^ 

A  mortgage  of  which  a  judgment  creditor  has  actual  notice 
at  the  time  of  his  recovery  of  judgment,  though  not  recorded 
till  afterwards,  has  priority  of  the  judgment  lien.  If  such  judg- 
ment be  afterwards  assigned,  the  assignee  takes  it  subject  to  all 
the  equities  affecting  the  original  plaintiff  in  the  judgment.^ 

Under  a  mortgage  comprising  the  real  and  personal  property 
of  a  railway  company,  a  subsequent  judgment  creditor  of  the 
company  may  be  enjoined  from  levying  his  execution  upon  any 
part  of  the  property,  although  the  mortgage  be  not  due.  When- 
ever the  mortgagee's  security  is  in  danger  of  being  impaired  by 
the  acts  of  a  junior  creditor,  he  may  file  his  bill  in  chancery  to 
protect  his  security  and  restrain  the  threatened  injury.^ 

Under  a  statute  which  provides  that  mortgages  of  railroad 
companies  shall  be  subject  to  the  lien  of  judgments  recovered 
against  them  for  labor  performed,  or  for  materials  or  supplies  fur- 
nished, or  for  damages  for  losses  or  injuries  suffered  or  sustained 
by  the  misconduct  of  their  agents,  or  on  any  action  founded  on 
the  liability  of  a  common  carrier,  a  judgment  rendered  after  a 
railroad  has  been  sold  under  a  mortgage  foreclosure,  and  the  sale 
confirmed,  does  not  become  a  lien  at  law  against  such  railroad, 
nor  in.  equity  against  the  fund  arising  from  such  sale,  when 
there  is  no  surplus  of  proceeds  after  satisfying  the  mortgage  debt.^ 

6  Ch.  App.  4U ;  Walker  p.  Ware,  &c.  Rjr.    ner  v,  London,  C  &  D.  Rj.  Co.  L.  R.  2 
Co.  85  Beav.  52, 14  W.  R.  158.  Ch.  App.  201,  per  Cairns,  L.  J. 

1  Legg  V.  Mathieson,  2  Giff.  71.  «  Butler  v,  Rahm,  46  Md.  541. 

'  Ames  9.  Birkenhead  Docks,  20  Bear.        «  Wildjr  v,  Mid-Hants  Rj.  Co.  16  W. 
382,362.  R.  409,  18  L.  T.  (N.  S.)  73;   Legg  v, 

*  Legg  p.  Mathieson,  2  Giff.  71 ;  Card-    Mathieson,  2  Giff.  71,  29  L.  J.  Ch.  385. 

e  Jeffray  v,  Moran,  101  U.  S.  285. 
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I.  Definition  and  Characteristics. 

1676.  The  lien  defined. —  A  maritime  lien  differs  essentially 
from  a  common  law  lien,  for  it  exists  without  possession.^  It; 
differs  from  an  equitable  lien,  for  it  is  something  more  than  a 
charge  or  duty  the  performance  of  which  is  enforced  by  a  court 
of  equity.  It  is  a  right  of  property  which  may  be  enforced 
directly  against  a  vessel  by  a  libel  in  rem^  and  it  is  immaterial 
in  whose  possession  the  vessel  may  be,  or  to  whom  the  title  may 
be  transferred.  In  the  case  of  The  Young  Mechanic,^  upon  ap- 
peal. Judge  Curtis  discussed  the  nature  of  a  maritime  lien,  and 
said  :  "  In  my  opinion  the  definition  given  by  Pothier  of  an  hy- 
pothecation is  an  accurate  description  of  a  maritime  lien  under 
our  law :  *  The  right  which  a  creditor  has  in  a  thing  of  another, 
which  right  consists  in  the  power  to  cause  that  thing  to  be  sold, 
in  order  to  have  the  debt  paid  out  of  the  price.  This  is  a  right 
in  the  thing,  a  Jus  in  re,^  ...  A  right  which  enables  a  creditor 
to  institute  a  suit,  to  take  a  thing  from  any  one  who  may  possess 
it,  and  subject  it  by  a  sale  to  the  payment  of  his  debt ;  which  so 
inheres  in  the  thing  as  to  accompany  it  into  whosesoever  hands 
it  may  pass  by  sale ;  which  is   not  divested  by  a  forfeiture  or 

1  Vandewater  v.  Mills,  19  How.  82,  per  Brown,  J. ;  The  Fanny,  2  Low.  508 ;  The 

Greer,  J.;  The  Rock  Island   Bridge,   6  Arctnrns,  IS  Fed.  Bep.  743;  The  Meno- 

Wall.  213 ;  Ward  i;.  Chamberlain,  2  Black,  minie,  36  Fed.  Rep.  197. 

430;  TheLotUwanna,2l  Wall.  558;  The  *2    Cartis,  404,  410,  411.    See  Th« 

J.  W.  Tucker,  20  Fed.   Rep.   129,  per  RnmbeU  (U.  S.),  13  Snp.  Cu  Bep.  498, 

690  per  Gray,  J. 
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mortgage,  or  other   incumbrance  created   by  the   debtor,  —  can 
only  be  a  juB  in  re^  in  contradistinction  to  a  jus  ad  rem^  or  in 
contradistinction  to  a  mere  personal  right  or  privilege.     Though 
tacitly  created  by  the  law,  and  to  be  executed  only  by  the  aid  of 
a  court  of  justice,  and  resulting  in  a  judicial  sale,  it  is  as  really 
a  property  in  the  thing  as  the  right  of  a  pledgee,  or  the  lien 
of  a  bailee  for  work.     The  distinction  between  a  ju9  in  re  and 
a  jus  ad  rem  was  familiar  to  lawyers  of  the  Middle  Ages,  and  is 
said  then  to  have  first  come  into  practical  use  as  the  basis  of  the 
division  of  rights  into  real  and  personal.     A  juB  in  re  is  a  right, 
or  property  in  a  thing,  valid  as  against  all  mankind.     A  ju9  ad 
rem  is  a  valid  claim  on  one  or  more  persons  to  do  something  by 
force  of  which  a  juB  in  re  will  be  acquired.     The  lawyers  of  the 
Middle  Ages,  who   gave  form  to  the  customs  of  the  seas,  and 
arranged  judicial  proceedings  to  carry  them  into  effect,  certainly 
did  not  rank  a  lien  or  privilege  among  the  jura  ad  rem.     For  it 
has  been  settled  so  long  that  we  know  not  its  beginning,  that 
a  suit  in  the  admiralty  to  enforce  and  execute  a  lien  is  not  an 
action  against  any  particular  person  to  compel  him  to  do  or  for- 
bear anything,  but  a  claim  against  all  mankind ;  a  suit  in  rem^ 
asserting  the  claim  of  the  libellant  to  the  thing,  as  against  all  the 
world.     It  is  a  real  action  to  enforce  a  real  right." 

A  different  view  of  the  nature  of  a  maritime  lien  prevailed  at 
one  time.  It  was  regarded  as  a  matter  of  procedure,  instead  of 
a  right  of  property.  The  lien  constituted  no  incumbrance  on  the 
vessel,  but  became  an  incumbrance  only  by  virtue  of  an  actual 
attachment.^  This  view  of  the  nature  of  a  maritime  lien  has 
been  discarded  in  the  later  cases  already  referred  to. 

1677.  Some  of  the  characteriatics  of  a  maritime  lien  are, 
that  it  attaches  to  a  vessel  or  its  appurtenances ;  that  it  arises 
from  a  contract  or  from  a  service  which  is  in  its  nature  maritime ; 
that  it  exists  without  possession ;  and  that  it  is  enforced  in  ad- 
miralty by  proceedings  in  rem.  Whether  a  lien  exists  depends 
chiefly  upon  the  service  rendered.  If  this  be  strictly  maritime, 
the  vessel  that  is  aided  by  the  service  is  tacitly  hypothecated  to 
secure  the  debt  for  such  service.  The  lien  exists  for  the  benefit 
of  the  vessel  rather  than  for  the  security  of  the  creditor.  The 
vessel  must  continue  its  voyage,  and  for  this  purpose  the  master 
may  pledge  the  credit  of  the  vessel  whenever  necessary. 

^  The  Globe,  2  Blatchf.  427,  433 ;  The  Triumph,  2  Blatchf.  433,  n. 
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It  matters  not  what  the  vessel  may  be,  or  what  may  be  its  uze 
or  form,  or  how  propelled,  or  how  employed.  It  does  not  matter 
that  the  vessel  is  without  masts  or  sails  or  other  motive  power  of 
her  owD,^  as  for  instance  a  pleasure  barge  having  no  independent 
means  of  propulsion,  but  intended  to  be  towed  by  a  tow-bo&t,  and 
to  be  used  in  the  transportation  of  excursion  parties  in  the  neigh- 
borhood of  a  city,  and  having  cabins  fitted  up  and  used  as  dancing 
halls.^  Such  a  vessel  is  intended  for  the  transportation  of  pas- 
sengers, and  is  a  vessel  within  the  maritime  law.  A  floating 
elevator  is  a  vessel  and  a  subject  of  maritime  lien.'  So  is  a 
scow  carrying  ballast  to  and  from  vessels  in  a  harbor.^  So  is  a 
steam-dredge,  which  is  a  floating  scow  fitted  with  appliances  for 
deepening  channels  of  navigation.^  It  is  a  vessel,  and  as  snch 
is  subject  to  a  maritime  lien  for  supplies.^  So  is  a  lighter  J  So  a 
dismantled  steamboat  moored  on  a  navigable  river,  and  used  as  a 
wharf-boat,  because  she  is  used  in  navigation  and  is  movable, 
floating  on  the  water.^  A  light-boat  built  and  adapted  to  be  used 
as  a  floating  light  is  a  vessel  upon  which  a  lien  for  materials 
furnished  may  attach  under  a  state  statute.* 

But  a  dry-dock  is  not  a  vessel  under  the  maritime  law,  because 
it  is  a  fixed  structure  and  is  not  used  for  the  purpose  of  naviga- 
tion.^^ Neither  is  a  steamboat  dismantled,  stripped  of  boilers,  en- 
gines, and  paddle-wheels,  moored  upon  the  shore,  the  tide  rising 
and  falling  in  her,  and  used  as  a  hotel  or  saloon.^^  A  wrecking 
outfit  leased  to  the  owner  of  a  tug,  not  as  a  part  of  its  general 
equipment  but  for  a  special  purpose,  though  attached  to  the  bull 
and  deck  of  the  tug  by  timbers  and  bolts,  does  not  become  a  pait 
of  it  so  as  to  be  liable  to  the  lien  of  a  material-man.^ 

1  Ex  parte  Eaiton,  95  U.  S.  68  j  D'w-  «  The  Pioneer,  30  Fed.  Bep.  SOS;  The 
row  V,  The  Walsh  Brothers,  SG  Fed.  Rep.  Alabama,  22  Fed.  Rep.  449,  19  Fed. 
607.  Rep.  544;  The  Atlaoiic,  53  Fed.  Kepi 

2  The  City  of  Pittsburgh,  45  Fed.  Rep.  607. 

699.  7  The  General  Cass,  1  Brown,  Adm. 

>  The  Hezekiah  Baldwin,  8  Ben.  556.  334. 

«  Endner  v,  Greco,  3  Fed.  Rep.  41) .  «  The  Old  Kalchez,  9  Fed.  Rep.  476. 

^  Aitcheson  v.  Endless  Chain  Dredge,  40        *  Briggs    v.  A  Light  Boat,  7   AUen, 

Fed.  Rep.  253  ;  The  Hezekiah  Baldwia,  8  287. 

Ben.  556;  The  Alabama,  19  Fed.  Rep.        w  Cope  v.  Dock  Co.  119  U.  S.  625,7 

544,  22  Fed.  Rep.  449 ;  The  Foneer,  30  Sup.  Ct.  Rep.  336. 
Fed.  Rep.  206  ;  WoodrnfiF  r.  One  Scow,        ii  The  Hcndrick  Hadson.  3  Ben.  419. 
30  Fed.  Rep.  269 ;  The  Mac,  L.  R.  7  Prob.        '^  The  Mildred,  43  Fed.  Rep.  393.    See 

Div.  126.  The  Edwin  Post,  11  Fed.  Rep.  602. 
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LIENS  IN  HOME  AND  FOREIGN  PORTS.      [§§  1678,  1679. 

1678.  A  xnaritiine  lien  is  a  striot  right,  and  cannot  be  ex- 
tended by  constrnction,  analogy,  or  inference.^  It  is  a  secret  lien, 
and  may  operate  to  tbe  prejudice  of  general  creditors  and  pur- 
chasers without  notice.  It  moreover  contravenes  the  general  rule 
that  all  creditors  have  equal  rights  in  their  debtors'  property. 
The  lien  does  not  arise  on  all  contracts  made  for  the  benefit 
of  the  ship.  Whether  a  contract  is  maritime  or  not  depends 
upon  the  subject-matter  of  it,  whether  it  provides  for  maritime 
services  or  maritime  transactions.  The  subject-matter  must  be 
maritime,  and  not  the  mere  object,  —  the  ship.^ 

II.  Lien8  in  Home  and  Foreign  Ports. 

1679.  A  maritime  lien  for  repfdrs  and  supplies  arises  only 
in  oases  of  necessity,  or  apparent  necessity,  for  the  master  to 
procure  them  on  the  credit  of  the  vessel.^  If  the  master  has  funds 
of  the  owner's  which  he  ought  to  apply  for  these  purposes,  or  if 
he  has  funds  of  his  own  which  under  his  contract  with  the  own- 
ers he  ought  so  to  apply,  then  no  necessity  exists  for  procuring 
supplies  on  the  credit  of  the  vessel ;  and  if  one  knowing  these 
facts,  or  having  the  means  of  knowing  them,  furnishes  the  sup- 
plies, or  lends  money  to  the  master  with  which  to  pay  for  them, 
he  can  have  no  lien  therefor  upon  the  vessel.^  In  such  case 
neither  the  master  nor  any  one  else  has  any  authority  to  bind  the 
vessel  for  supplies. 

Thus  the  master  of  a  vessel,  on  her  arrival  at  her  port  of  des- 
tination in  a  foreign  country,  appointed  a  firm  of  ship-brokers 
as  her  collecting  and  disbursing  agents,  and  they  collected  the 
freights  and  held  a  large  balance  for  the  vessel.  It  then  appear- 
ing that  the  vessel  needed  remetaling,  these  agents  ordered  the 
necessary  metal  from  parties  who  understood  that  the  bill  should 
he  paid  by  the  agents  in  cash.  The  ship  remained  in  the  port 
or  its  vicinity  for  four  months,  and  no  demand  was  ever  made 
npon  the  captain  for  payment  of  the  bill ;  but  it  was  audited  by 
the  captain  and  rendered  to  the  agents.     The  latter,  on  settling 

^  Vandewater  v.  Mills,  19  How.  82.  «  The  Lnlu,  10  Wall.  192 ;  Stephenson 

'  The  Faola  B.  32  Fed.  Rep.  174.  v.  The  Frands,  21   Fed.  Rep.  715,  720 ; 

*  Pratt  V.  Reed,  19  How.  359;  Thomas  Insurance  Co.  v,  BariDg,  20  Wall.  159, 

V.  Osboro,  19  How.  22  ;  The  Aurora,  1  163 ;  The  J.  F.  Spencer,  5  Ben.  151, 153  ; 

Wheat  96 ;  The  Grapeshot,  9  Wall.  129.  The  Eledona,  2  Ben.  31,  37 ;  The  Soliote, 

141 ;  The  NerersiDk,  5  Blatchf.  539,  541.  23  Fed.  Rep.  919. 
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§§  1680, 1681.]  MABrmiE  liens* 

with  the  captain,  iDclnded  the  bill  as  if  paid  by  them.  After  the 
ship  had  sailed  the  bill  was  demanded  of  the  agents,  who  shortly 
afterwards  failed.  Upon  a  subsequent  libel  of  the  vessel  for 
these  supplies,  it  was  held  that  there  was  no  necessity  for  using 
the  credit  of  the  ship  to  obtain  them ;  and  as  the  libellants  knew, 
or  could  have  known  upon  inquiry,  that  the  agents  held  ample 
funds  of  the  ship  and  that  there  was  no  necessity  for  crediti  no 
lien  attached  for  the  supplies.^ 

1680.  To  oonsrtitute  demands  for  Bupplies  and  repairs 
maritime  liens,  they  must  have  been  furnished  or  made  upon  the 
master's  order,  on  the  credit  of  the  ship,  in  some  other  than  her 
home  port.'  The  master  of  a  vessel,  being  in  a  foreign  port,  has 
power  to  create  a  lien  upon  thg  vessel  for  repairs  and  supplies,  in 
cases  of  necessity ;  and  the  lien  is  implied,  without  any  express 
hypothecation,  when  the  master  obtains  them  on  the  credit  of 
the  vessel.'  This  is  the  established  maritime  law  of  the  United 
States,  and  is  in  accordance  with  the  ancient  and  general  mari- 
time law  of  the  commercial  world ;  though  by  the  British  law 
the  master  can  create  such  a  lien  only  by  a  bottomry  bond.^ 

As  a  general  rule,  moreover,  it  is  only  the  contracts  which  the 
master  enters  into  in  his  character  of  master  that  bind  the  ship 
by  a  lien.^  If  the  master  is  also  the  owner,  it  may  be  that  the 
contract  was  made  with  him  solely  with  reference  to  his  cbarao- 
ter  as  master,  and  in  that  case  a  lien  may  arise.®  If  the  master 
is  also  the  charterer,  and  supplies  and  materials  are  furnished 
the  vessel  by  material-men  who  are  not  shown  to  have  knowledge 
of  the  charter,  there  is  a  lien  for  the  supplies  so  long  as  he  is 
master;  but  for  such  as  are  furnished  after  he  has  appointed 
another  master,  there  is  no  lien ;  for,  not  being  the  master,  he 
could  only  procure  them  as  charterer.^ 

1681.  The  home  port  of  a  vessel  **  shall  be  deemed  to  be 


1  The  Saliote,  2S  Fed.  Rep.  919.  *  The  Regulator,  1  HaekeU,  17. 

3  The  LotUwiuanm,  81  Wall.  558;  The  *  Nortbcoto  v.  The  Henxich  Bjorn,  II 

Generd  Smith,  4  Wheat  438 ;  Stephen-  App.  Gas.  270. 

son  V,  The  Francia,  21  Fed.  Rep.  715 ;  >  The  SL  Jago  de  Caba,  9  Wheat  409, 

The  Thomaa  Fletcher,  24  Fed.  Rep.  375 ;  417 ;  The  Norman,  28  Fed.  Rep.  38S. 

The  Chelmalord,  84  Fed.  Rep.  399;  Par-  •  The  Mary  BeU,  1  Sawyer,  135;  The 

ker  V,  The  Litde  Acme,  43  Fed.  Rep.  New  Champion,  17  Fed.  Rep.  816. 

925 ;  The  Samael  Marshall,  49  Fed.  Rep.  ^  The  Cnmberiand,  30  Fed.  Rep.  449; 

754;  Warren  p.  KeUej,  80  Me.  512,  16  The  William  and  Emmeliae,  Blatcht* 

AtL  Rep.  49.  H.  eS. 
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LIENS  IN  HOME  AND  FOBEIGN  POETS.  [§  1682. 

that  at  or  nearest  to  which  the  owner  usually  resides."  ^  The 
place  of  the  enrolment  of  a  yessel  is  primd  facie  her  home  port.' 
But  it  may  be  shown  that  the  place  of  enrolment  is  not  the  port 
nearest  to  the  usual  residence.  The  residence  which  determines 
the  home  port  of  a  vessel  and  her  proper  place  of  enrolment  is 
the  owner's  usual  residence.  He  can  have  but  one  usual  resi- 
dence,  though  he  may  reside  at  many  different  places.  His  usual 
place  of  business,  which  for  some  commercial  purposes  may  be 
taken  as  his  place  of  residence,  cannot  be  considered  in  determin- 
ing a  vesseFs  home  port.^  The  ship's  home  port,  or  in  other 
words  the  place  of  residence  of  the  managing  owner^  is  a  matter 
of  fact  to  be  determined  by  the  evidence.^  One  furnishing  sup- 
plies to  a  vessel  at  the  port  of  her  owner's  residence  has  no  lien 
therefor  though  the  vessel  has  a  foreign  register,  and  sails  under 
a  foreign  flag,  the  material-man  knowing  the  fact  of  the  owner's 
residence  there.^ 

The  different  States  of  the  United  States  are  regarded  as 
foreign  to  each  other  as  respects  the  ownership  of  a  vessel.^ 

1682.  Suppliee  and  repairs  furnished  to  a  vessel  in  her 
home  port  are  conclusively  presumed  to  have  been  furnished  on 
the  owner's  personal  credit,  and  no  lien  for  them  is  created  unless 
it  be  given  by  the  local  law  of  the  State.^ 

iR.  S.  U.  8.  S  4141,  being  Actof  1792;  Belfast,  7  Wall.  624;  The  Sultana,  1» 

Morgan  v.  Parham,    16  Wall.  471;  St.  How.  362;  The  Gaj,  9  Wall.  758;  The 

Lonig  p.  The  Ferrj  Co.  11  Wall.  423;  Chuaan,  2  Story,  460 ;  The  Rich,  1  Cliff. 

White's  Bank  v.  Smith,  7  Wall.  646.  308 ;  The  Sarah  J.  Weed,  2  Low.  &55 ; 

>  Blanchard  v.  The  Martha  Washings  The  James  Gnj,  5  Blatchf.  496 ;  The 

t(m,  1  Cliff.  463;  The   Saperior,  Newb.  Plymouth  Rock,  13  Blatchf.  505;  The 

176 ;  The  Jennie  B.  Gilkey,  19  Fed.  Rep.  Regulator,  1  Haskell,  17 ;  The  Neversink, 

127 ;  The  Sarah  Starr,  1  Spragne,  453.  5  Blatchf.  539 ;  The  General  Bnmside,  3 

This  presamption  is  a  rery  weak  one.  Fed.  Rep.  228 ;  The  Cumberland,  80  Fed. 
becaoae  the  nearest  port  may  very  often  be  Rep.  449,  451,  per  Leake,  J. ;  The  Can- 
in  another  State  than  the  residence.    The  ada,  7  Fed.  Rep.  119. 
Rapid  Transit,  11  Fed.  Rep.  322,  329.  ^  Stephenson  v.  The  Francis,  21  Fed. 

*  The  Thomas  Fletcher,  24  Fed.  Rep.  Rep.  715;  The  Queen  of  St  John,  31 
375;  The  Rapid  Transit,  11  Fed.  Rep.  Fed.  Rep.  24;  Buddington  v.  Stewart, 
322,  329.  14  Conn.  404,  409 ;  Warren  i;.  Eelley,  80 

«  The  E.  A.  Barnard,  2  Fed.  Rep.  712 ;  Me.  512, 15  Atk  Rep.  49. 

The  Mary  Chilton,  4  Fed.  Rep.  847 ;  The  It  has  been  held,  however,  that  in  a 

Chelmsford,  34  Fed.  Rep.  399.  case  of  pressing  necessity,  when  the  mas- 

*  The  Chelmsford,  34  Fed.  Rep.  399.  ter  cannot  well   communicate  with   the 

*  The  Nestor,  1  Sumner,  73;  TheLnln,  owner,  he  may  bind  the  ship  for  neces- 
10  WalL  192;  The  Kalorama,  10  Wall,  saries  supplied  at  a  home  port.  Fox  v. 
S04;  The  Patapsco,  13  Wall  329;  The  Holt,  36  Conn.  558,  560,  571. 
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§  1688.]  MABITIMB  UEMS. 

There  can  be  no  lien  for  supplies  or  repairs  famished  a  yessel 
at  the  port  of  her  owner's  residence,  although  she  be  registered  as 
of  a  foreign  port,^  unless  the  person  furnishing  the  supplies  or 
repairs  has  been  misled  by  the  foreign  r^stration  into  giving 
credit  to  the  vessel  as  a  foreign  one.^  Nor  is  there  ordinarily 
any  lien  when  the  owner  or  the  managing  owner  is  present  in  a 
foreign  port,  and  there  takes  general  charge  of  the  yessel  and 
orders  materials  for  her  without  acting  in  the  capacity  of  master.' 

It  is  only  the  contract  of  the  master,  as  a  general  rale,  that 
<;reates  a  lien  upon  the  yessel ;  but  from  all  of  his  contracts  made 
in  a  foreign  port  for  necessary  supplies  or  repairs  to  tiie  ship, 
there  results  an  implied  hypothecation  of  the  ship  for  the  pay- 
xnent. 

1683.  Where  there  are  several  part  owners,  general  or 
Bpecial,  residing  in  different  States,  no  lien  arises  for  supplies 
furnished  in  the  State  of  the  known  residence  of  either.^ 

Where  there  are  two  part  owners  who  reside  in  different  States, 
and  the  residence  of  both  is  known  to  those  who  furnish  supplies 
in  either  State,  the  presumption  of  personal  credit  applies  within 
one  State  as  much  as  within  the  other ;  and  consequently  no  lien 
ooald  arise  within  either  State.^  Though  the  registration  is  usa- 
ally  but  not  necessarily  in  either  one  or  the  other  State,  the  place 
of  registration  is  immaterial  where  the  actual  residence  of  the 
owner  is  known.  The  nearest  port  may  often  be  in  another 
State  than  the  residence  of  the  owner  or  any  part  owner.  The 
lien  depends  upon  the  residence  of  the  owner  or  owners;  and 
while  a  vessel  cannot,  perhaps,  in  a  strict  sense,  have  two  home 
ports,  she  may  be  a  domestic  vessel  in  two  or  more  States.    No 

1  Tiie  £.  A.  Barnard^S  Fed.  Rep.  712;  *  The  Regolator,  1   Haskell,  17;  The 

The  Mary  Chilton,  4  Fed.  Rep.  847 ;  Bei-  Geoi^ge  T.  Kemp,  2  Low.  477. 

necke  r.  The  Secret,  3  Fed.  Rep.  665;  The  *  Stephenmn  v.  The  FraDcu,  SI  Fed. 

Norman,  6  Fed.  Rep.  406 ;  The  Albanj,  4  Rep.  715 ;  The  Rapid  Transit,  II  Fed. 

Dill.  439;    Hill  v.  The  Golden  Gate,  1  Rep.  322,  328 ;  The  Indiana,  Ciahbe,  479 ; 

Newh.  306;  The  Alioe  Tainter,  5  Ben.  The  8 amnel  Marshall,  49  Fed.  Rep.  754; 

391,  14  Blatchf.  41 ;  The  Plymouth  Rock,  The  Glenmont,  34  Fed.  Rep.  402. 

13  Blatchf.  505.               ^  •  Stephenson  v.  The  Fnnaa,  21  Fed. 

a  The  £.  A.  Bamaid,  2  Fed.  Rep.  712,  Rep.  715,  per  Brown,  J. ;   The  E.  A. 

perBatler,J.;  The  Walkyrien,  11  Blatchf.  Barnard,  2  Fed.  Rep.  712;  The  Ksry 

241 ;  The  St.  Jago  de  Cuba,  9  Wheat  Oulton,  4  Fed.  Rep.  S47 ;  Hill  v.  The 

409.  Golden  Gate,  1  Newb.  308. 
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LIENS  IN  HOME  AND  FOREIGN  PORTS.      [§§  1684-1686. 

lien  can  arise  for  material-men  in  any  State  where  an  owner  or 
part  owner  resides.^ 

Repairs  were  furnished  in  Philadelphia  to  a  vessel  wholly 
owned  and  registered  in  New  Jersey.  One  sixth  of  the  vessel 
-was  sold  to  a  resident  of  Philadelphia,  who  was  thereupon  made 
managing  owner,  and  a  new  registry  was  taken  out  in  Philadel- 
phia; and  the  repairs  were  continued  under  his  direction.  It 
^was  held  that  a  lien  accrued  for  the  repairs  prior  to  the  sale  of 
the  one  sixth,  but  that  there  was  no  lien  for  those  made  after- 
"wards.* 

1684.  No  maritime  lien  exists  for  supplies  sent  ftom  one 
State  to  a  vessel  then  lying  at  her  home  port  within  an  ad- 
Joining  State  which  is  the  State  of  the  owner's  residence.  In 
such  case  the  supplies  are  not  furnished  in  a  foreign  port,  but  in 
the  vessers  home  port.  Thus,  if  a  vessel  is  owned  in  New  Jer- 
sey, and  while  she  is  lying  at  a  wharf  at  Keyport  in  that  State, 
across  the  bay  of  New  York,  supplies  are  furnished  from  New 
York,  they  are  furnished  in  the  vessel's  home  port,  and  no  mari- 
time lien  exists  therefor.^ 

1686.  But  if  the  owners  of  a  domestic  vessel  hold  her  out 
as  a  foreign  ship,  supplies  furnished  upon  the  faith  of  the  for- 
eign ownership  are  a  lien  upon  her,  the  owners  being  estopped 
from  taking  advantage  of  their  own  misrepresentation.^  The 
fact  that  the  name  of  a  foreign  port  is  painted  on  the  stem  of 
the  vessel  is  no  representation  of  the  foreign  character  of  the 
vessel ;  nor  is  the  statement  by  the  owner  that  the  vessel  is  reg- 
istered in  a  foreign  port  any  representation  that  she  is  a  foreign 
vessel.* 

1686.  There  is  a  presumption  that  repairs  or  supplies 
furnished  to  the  mcuster  in  a  foreign  port  were  furnished  on 
the   credit  of  the  vessel.^    This  presumption  is  strengthened 

1  The  Rapid  Transit,  11  Fed.  Rep.  322 ;  «  The  Belfast,  7  Wall.  624,  643 ;  The 

The  GleDmoDt,  34  Fed.  Rep.  402.  Emilj  Souder,  17  Wall.  666,  670;  The 

s  Treev.  The  Indiana,  Crabbe,  479.  Lnla,  10  Wall.  192;  The  Eliza  Jane,  1 

s  The  Mary  McCabe,  22  Fed.  Rep.  750;  Sprague,   1.52;  The  FaUpsco,   13   WalL 

The  Elisa  Jane,  I  Spragne,  152.  329;   The  Comfort,    25  Fed.  Rep.  158; 

*  T|ie  St.  Jago  de  Cuba,  9  Wheat.  409,  The  Charlotte  Vanderbilt,  19  Fed.  Rep. 
416;  The  Nestor,  1  Somner,  72,  75 ;  The  219;  The  New  Champion,  17  Fed.  Rep. 
Maiy  Chilton,  4  Fed.  Rep.  847  ;  Stephen-  816 ;  The  Secret,  15  Fed.  Rep.  480 ;  The 
BOD  V.  The  FranciB,  21  Fed.  Rep.  715 ;  The  E.  A.  Baislej,  13  Fed.  Rep.  703  ;  The  Es- 
£.  A.  Barnard,  2  Fed.  Rep.  712,  716.  teban  de  Antnnano,  31  Fed.  Rep.  920, 

*  The  Mary  Chilton,  4  Fed.  Rep.  847.  per  Pardee,  J.;  RandaU  v.  Roche,  80  N. 
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§  1689.]  MARITIME  LIENS. 

the  home  port,  and  may  be  repelled  by  proof  drawn  either  from 
the  express  language  of  the  parties,  or  from  any  other  circum- 
stances satisfactorily  showing  that  a  credit  of  the  ship  was  within 
the  common  intention ;  and  when  this  intention  appears  the  lien 
will  be  sustained.  This  is  allowed  because  even  an  owner  in  a 
foreign  port  may  be  without  means,  reputation,  or  credit,  and  hence 
may  be  under  the  same  necessity  as  the  master  for  making  use  of 
the  credit  of  the  ship." 

Hence  an  exception  to  the  rule  is  established,  that  supplies 
ordered  by  the  owner  in  person  in  a  foreign  port  may  be  made  a 
charge  on  the  ship  by  agreement  or  understanding  of  the  parties.^ 
It  is  always  possible  for  the  owner  to  bind  the  vessel  by  an  express 
lien,  but  there  can  be  no  implied  lien  when  the  contract  is  made 
by  a  known  owner.* 

1689.  The  fact  that  a  tnaterial-man  has  oharged  to  the 
ship  on  his  books  supplies  ordered  by  the  owner  in  person  is  of 
very  little  weight  even  as  showing  his  own  intention  to  charge 
the  ship  with  their  prioe.^  ^^  The  usual  practice  of  merchants  to 
make  such  charges  against  the  vessel  indifferently,  whether  the 
vessel  be  in  her  home  port  or  not,  shows  that  such  a  charge  is 
very  slight,  if  any,  evidence  of  an  actual  reliance  on  the  ship.  In 
practice  it  is  scarcely  more  than  a  habit  adopted  by  merchants  in 
order  that  their  books  may  not  tell  against  them,  il  in  fact  they 
would  be  entitled  to  hold  the  ship.  But  when  nothing  on  that 
subject  is  spoken  of  between  the  parties,  a  mere  secret  intention 
of  the  material-man  to  charge  the  ship,  in  no  way  communicated 
to  the  owner  at  the  time,  can  have  no  weight  as  evidence  of  the 
common  intent.  The  question  is,  what  did  the  conversation  of 
the  parties  or  the  circumstances  of  the  transaction  authorize  the 
libellants  to  understand  as  the  basis  of  furnishing  the  supplies? 
In  some  cases  a  few  words  or  slight  circumstances  may  clearly 
indicate  the  common  intention.  If  an  owner  seeks  supplies  of  an 
entire  stranger  in  a  foreign  port,  something  will  almost  neces- 
sarily occur  in  the  ordinary  course  of  business  to  indicate  whether 

1  The  Ealorama,  10  Wall.  204;  The  gan,  28  Fed.  Bq>.  196,  where  the  cases  an 

James  Guy,  1  Ben.  112;  The  Union  Ex-  examined  hj  Butler,  J. 

press,  1  Brown  Adm.    537;   The  8arah  *  The    Mary   Morgan,  28   Fed.  Bep. 

Harris,  7  Ben.  177;   Stephenson  v.  The  196. 

Francis,    21    Fed.    Rep.    715,    722,    per  *  Beinecke  v.  The  Secret,  8  Fed.  Bep. 

Brown,    J.     And    see    The    George   T.  665,  667 ;  Stephenson  v.  The  Frands,  21 

Kemp,  2  Lowell,  477,  and  The  Mary  Mor-  Fed.  Kep.  715. 
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the  intention  is  to  rely  on  bis  personal  credit,  or  on  that  of  the 
ship  also."  ^ 

1690.  In  oaae  the  dealing  is  with  one  known  to  be  a  char- 
terer, the  presumption  is  stronger  that  the  dealing  is  upon  his 
personal  credit  only,  if  the  supplies  be  such  as  are  required  in 
the  ordinary  course  of  the  ship's  business,  and  are  not  obtained 
in  a  port  of  distress,  for  it  is  well  known  that  the  charterer  is 
bound  to  pay  for  such  supplies  himself,  and  has  no  power  to 
charge  them  to  the  ship.^    There  may  be  exceptional  cases  in 
which  a  charterer  may  bind  the  ship  for  ordinary  supplies ;   as 
where  the  charterer  is  a  distant  foreign  corporation,  known  to  be 
insolvent,^  or  where  the  vessel  is  in  a  port  of  distress,  on  an  unfin- 
ished voyage,  and  the  interests  of  the  general  owners  require  that 
she  should  be  made  liable,  if  necessary,  for  repairs  or  supplies,  in 
order  to  complete  her  voyage;*  or  where  the  charter  party  pro- 
vides that,  for  supplies  furnished  on  the  order  of  the  master,  there 
may  be  a  lien  therefor  on  the  vessel.^    And  so,  if  an  owner 
allows  a  charterer  to  have  full  possession  and  management  of  a 
vessel,  and  thus  to  become  the  owner  for  the  voyage,  pro  hac  viee^ 
he  must  be  presumed  to  consent  that  the  vessel  shall  be  liable  for 
all  repairs  made  in  a  foreign  port  necessary  to  enable  her  to  pur- 
sue the  voyage,  and  that  the  special  owner  may  bind  the  vessel 
for  this  purpose.^    But  ordinarily  the  mere  fact  that  the  material- 
man knew  that  the  person  ordering  the  supplies  was  a  charterer, 
implies  that  the  material-man  knew  that  the  charterer,  and  not 
the  owner,  or  the  vessel,  was  bound  to  pay  for  her  necessary  sup- 

1  Stephenaon  v.  The  Francis,  SI  Fed.  Haghes,  474 ;  The  India,  14  Fed.  Rep. 
Kep.  715,  722,  per  Brown,  J.  476,  16  Fed.  Rep.  262;  The  Bombay,  38 

*  Grade  v.  Palmer,  8  Wheat.  605,  639 ;    Fed.  Rep.  512,  863. 

The  Freeman  u.  Backingham,  18  How.  ^  Moore  v.  The  Robilant,  42  Fed.  Rep. 

182;  The  Columbua,  5  Sawyer,  487  ;  The  162. 

William  Cook,  12  Fed.  Rep.  919 ;    Ste-  «  The  Lime  Rock,  49  Fed.  Rep.  383. 

phensonv.TheFrancis,  21  Fed.  Rep.  715,  Green,  J.,  said:  "Repairs    put  npon  a 

per  Brown,  J. ;  Neill  v.  The  Francis,  21  vessel,  under  the  circumstances  that  the 

Fed.  Rep.  921 ;  Beinecke  v.  The  Secret,  3  repairs  were  put  upon  this  vessel)  raise  a 

Fed.  Rep.  665,   15  Fed.  Rep.  480;  The  strong  presumption  that  they  were  put 

Korman,  6  Fed.  Rep.  406,  28  Fed.  Rep.  there  npon  the  credit  of  the  vessel,  and 

383 ;  The  Aeronaut,  36  Fed.  Rep.  497.  not  npon  the  credit  of  the  owner ;  and 

*  The  Patapsco,  13  Wall.  329 ;  The  it  is  incumbent  upon  the  claimant  to 
Monsoon,  1  Spragne,  37.  show  by  weight  of  evidence  that  the  lien 

*  The  City  of  New  York,  3  Blatchf.  187,  was  actually  given  up,  in  order  to  rebut 
189;  Stephenson  v.  The  Francis,  21  Fed.  that  presumption.  The  burden  is  upon 
I^P.  715;   The  Sydney   L.  Wright,  5  him." 
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plies.^  '^  In  the  case  of  a  foreign  owner  pro  hae  viee^  who  has 
agreed  with  the  general  owner  that  he  will  pay  for  the  supplies, 
and  whose  relations  to  the  vessel  and  to  the  general  owner  are 
known  to  the  person  who  furnishes  supplies,  the  presumption  is 
that  credit  is  given  to  him  personally,  unless  some  facts  or  circum- 
stances repel  and  overcome  that  presumption.  In  almost  all  cases 
where  a  stranger  and  foreigner  seeks  for  credit,  something  will  be 
said  or  done  in  the  course  of  the  negotiations  to  show  that  persooal 
credit  alone  is  not  offered,  or  is  not  esteemed  sufficient.  If  both 
parties  indicate,  in  their  dealings  with  each  other,  that  personal 
credit  is  not  questioned,  the  mere  charge  upon  the  books  to  the 
vessel  is  not  adequate  to  create  a  lien.**  ^ 

1691.  There  is  no  lien  for  supplies  obtained  by  a  cdiarterer 
at  the  place  of  bis  residence,  though  the  general  owners  reside 
elsewhere,  so  that  as  to  them  the  port  where  the  supplies  are  fur- 
nished is  a  foreign  port.'  A  charterer  having  control  of  a  vessel  is 
regarded  as'  the  owner  pro  hae  viee^  and  his  residence  alone  is 
looked  to  in  determining  the  home  or  foreign  character  of  the 
vessel.  Supplies  furnished  in  the  State  of  the  residence  of  the 
charterer  are  presumed  to  have  been  furnished  on  his  personal 
credit  only. 

But  the  charterer  is  the  owner  only  in  a  very  modified  sense. 
**  He  can  neither  sell  nor  mortgage  the  vessel,  nor  use  her  for  a 
different  purpose  from  that  specified.  He  cannot,  like  the  owner, 
complete  an  hypothecation  by  a  mortgage  at  his  residence,  no 
matter  how  much  he  may  need  ^  wings  and  legs  to  the  forfeited 

^  Stephenson  v.  The  Francis,  SI  Fed.  Srown,  J.  See,  also.  The  Stroma,  41  Fed. 

Bep.  715.    "  Where  material-men  furnish  Rep.  599,  53  Fed.  Rep.  381. 
ordioarj  supplies  to  a  known  charterer  In        >  The  Stroma,  53  Fed.  Hep.  S81,  per 

person,  who  is  running  a  Tessel   upon  Shipman,  J.,  41  Fed.  Rep.  599  affirmed; 

short  trips,  and  they  know,  or  are  chaige-  The  Citjr  of  New  York,  8  BUtchf.  187, 

ahle  with  knowledge  of,  his  ohligations  to  and  The  India,  16  Fed.  Rep.  2S2,  limited, 
the  general  owner  to  pajr  for  the  supplies       *  The  Pirate,  38  Fed.  Rep.  486 ;  Beinecke 

himself  and  not  to  charge  the  ship  there-  v.  The  Secret,  3  Fed.  Rep.  665 ;  The  Nor 

for,  it  seems  to  me  but  reasonable  to  re-  man,  6  Fed.  Rep.  406 ;  Stephenson  v.  The 

quire  that  the  material-men,  if  thej  do  not  Francis,  81  Fed.  Rep.  715;  The  Cumber- 

mean  to  furnish  supplies  except  on  the  land,  SO  Fed.  Rep.  449;  Hill  v.  The  Golden 

credit  of  the  ship,  should  at  least  make  Gate,  I  Newb.  Adm.  308 ;  The  Aeronant, 

that   fact   known,  unless  other  drcum-  36  Fed.  Rep.  497;  The  Secret,  15  Fed. 

stances  make  the  common  intent  so  dear  Rep.  480;  The  Samuel  Manhall,  49  Fed. 

as  to  dispense  with  the  need  of  anj  express  Rep.  754 ;  The  Marj  Moigan,  88  Fed.  Bep. 

mention  of  this  source  of  credit.''   Per  196;  The  Glenmont,  34  Fed.  Rep.  408, 

404  ;  The  Kingston,  83  Fed.  Rep.  800. 
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hull  to  get  back,  for  the  benefit  of  all  concerned.'  The  presamp- 
tion  is  against  the  tacit  hypothecation  in  the  home  port,  for  it  is 
always  within  the  owner's  power  to  make  an  express  hypotheca- 
tion or  mortgage,  if  deemed  necessary ;  bat  this  the  charterer  is 
nnable  to  do,  and  the  object  for  which  maritime  liens  and  pri- 
ority of  payment  is  recognized  is  defeated.  The  doctrine  of  the 
residence  of  the  charterers  being  accepted  as  the  home  port  of  the 
vessel,  is  a  fiction  of  the  law  for  equitable  purposes,  which  will,  I 
am  satisfied,  be  set  aside  whenever  the  peculiar  circumstances  of 
a  case  demand.  In  every  case  the  decision  seems  to  have  been 
based  upon  the  knowledge  of  the  charter,  and  the  duties  of  the 
charterer  under  it,  and  the  unwillingness  of  the  courts  to  aid  the 
material-men  in  obtaining  from  the  owner  compensation  for  that 
which  he  had  purchased  at  the  request  and  for  the  benefit  of  the 
charterer,  knowing  at  the  time  that  the  charterer  had  promised  to 
pay.  This  knowledge  has  been  presumed  from  the  fact  of  dealing 
with  the  charterer  and  not  the  master ;  from  public  notice  of  the 
charter  by  the  reenrolment  or  registry  of  the  vessel ;  or  from  di- 
rect information."^  Though  the  vessel  is  foreign  in  respect  to 
original  owners,  it  is  not  foreign  in  respect  to  the  charterer,  who 
is  the  owner  'pro  hae  vice.  In  such  case,  when  the  charterer 
who  is  bound  to  supply  these  necessities  is  present  at  the  place 
of  his  residence,  and  himself  contracts  for  the  supplies,  there  is 
no  implication  that  the  ship's  necessities  could  not  be  relieved 
except  by  pledging  her  credit. 

No  lien  exists  for  materials  furnished  to  the  charterer  in  the 
home  port  of  a  vessel,  under  an  agreement  to  accept  in  part  pay- 
ment the  note  of  the  freighter,  if  from  the  evidence  it  appears 
that  the  material-man  was  aware  of  the  terms  of  the  charter 
party,  and  did  not  suppose  or  believe,  at  the  time  the  work  and 
materials  were  contracted  for,  that  they  were  to  be  supplied  on 
the  credit  of  the  boat  or  its  owners.^ 

It  is  even  held  that  it  is  immaterial  that  the  person  who 
famished  the  supplies  trusted  the  ship,  and  had  no  knowledge 
that  the  person  who  ordered  the  supplies  was  the  charterer  of  the 
vessel.' 

1  The  Camberland,  80  Fed.  Rep.  449,    The  Secret,  15  Fed.  Rep.  480;  The  Wil- 
per  Locke,  J.,  citing  The  Norman,  6  Fed.    liam  Cook,  12  Fed.  Rep.  919. 
Rep.  406 ;  The  Francis,  SI  Fed.  Rep.  715 ;        ^  The  Howard,  S9  Fed.  Rep.  604. 

s  The  Norman,  6  Fed.  Rep.  406. 
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The  charterer  of  a  Bteamerfor  the  season,  not  being  the  mas- 
ter, applied  in  person  to  coal  dealers  in  Philadelphia  for  coal, 
upon  her  first  trip  thither  from  Bridgeport,  Connecticut,  stating 
that  he  had  a  charter  for  the  season,  and  directed  the  coal  to  be 
billed  to  him,  and  gave  in  payment  his  check  on  a  Bridgeport 
bank,  stating  that  it  was  not  then  good,  but  he  thought  it  would 
be  when  presented.  No  reference  was  made  to  the  yessel  as  a 
source  of  credit,  and  there  was  no  inquiry  made  of  the  master 
and  no  dealing  with  him,  or  with  any  other  officer  or  agent  of 
the  ship,  and  the  charterer  had,  by  the  terms  of  the  charter 
party,  agreed  to  pay  for  all  such  supplies.  It  was  held  that  the 
circumstances  indicated  to  the  libellants  that  the  application  for 
coal  was  upon  the  charterer's  credit  only,  and  that,  in  furnishing 
the  coal  thereupon  without  any  dissent  or  reference  to  the  credit 
of  the  ship,  or  inquiry  of  the  master,  the  libellants  must  be  held 
to  have  acquiesced  in  trusting  to  the  charterer  only,  and  that 
the  ship  watf  not  bound.^ 

1692.  Where,  however,  the  general  owner  retains  possee- 
sion  and  immediate  control  of  the  vessel,  the  charter  party  being 
merely  a  contract  of  affreightment,  the  character  of  the  vessel, 
whether  foreign  or  not,  is  determined  by  the  place  of  residenoe  of 
the  owner,  rather  than  that  of  the  charterer.^ 

And  so,  where  the  master  himself  is  the  charterer,  a  material- 
man who  deals  with  him  in  a  foreign  port  in  his  character  as 
master,  without  knowledge  of  the  charter,  is  held  to  be  entitled  to 
a  lien,  although  the  master  is  a  resident  of  the  port.     A  creditor 

^  Keill  V.  The  Francis,  21  Fed.  Rep.  her  master,  or  agreement  to   pay.   Li- 

921,  924,  per  Brown,  J.   **  In  dealing,  not  bellant  was  afterwards  informed  thit  the 

with  the  master,  who  in  a  foreign  port  charterer  was  to  paj  for  the  towage,  and 

represents  hj  the  marine  law  the  interests  thereafter,  for  the  abore  and  sabseqnent 

of  all  parties,  and  presumptirely  knows  towage  services,  rendered  Ulls  to  the  cha^ 

the  needs  of  the  ship  and  its  limitations,  terer,  which  were  paid  in  part.   No  notioe 

bat  with   a  known  charterer    onlj,  not  was  given    to  the  vessel-owner  that  the 

being  an  oflScer  of  the  ship,  and  for  mere  ship  was  expected  to  pay  for  the  towage 

ordinary  supplies,  there  is  no  sound  legal  until  the    failure  of    the  charterer,  six 

or  commercial  reason  why  such  dealings,  months  after  the   first  voyage.    It  was 

not  being  a  case  of  actual  necessity  or  held  that  the  service  was  not  rendered  OQ 

distress,  should  not  be  held  subject  to  the  credit  of  the  vessel,  but  on  the  credit 

the  precise  limitations  of  the  charterer's  of  the  charterer.    The  Sarah  Cullen,  49 

powers  as   specified   by  the  charter,  of  Fed.  Rep.  166,  affirming  45  Fed.  Bep. 

which  the  material-man  hss,  or  is  affected  511. 

with  knowledge."  ^  Certain  Logs  of  Mahogany,  2  Sumoer, 

Libellant  rendered  towage  service  to  a  589 ;  Marcardier  c;.  The  Chesapeske  Ini. 

vessel  without  express   employment  by  Co.  8  Cranch,  39. 
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WHAT  SUPPLIES  AND  ADVANCES  CREATE.       [§§  1693-1695. 

is  not  affected  by  the  residence  or  non-residence  of  the  master, 
and  dealing  with  him  as  master  is  not  affected  by  other  relations 
which  he  may  have  with  the  owner,  unless  notified  of  them.^ 

III.   What  Supplies  and  Advances  create  Maritime  Liens. 

1693.  It  is  only  for  neoessary  supplies  and  repairs  that  a 
lien  is  implied,  even  when  famished  in  a  foreign  port  upon  the 
order  of  the  master.  The  fact  that  the  master  orders  the  sup- 
plies or  repairs  is  ordinarily  sufficient  proof  that  they  are  neces- 
sary, unless  the  material-man  is  affected  with  knowledge  that  they 
are  not  necessary.  Bat  much  depends  upon  the  nature  of  the 
articles  ordered.  Some  things  are  in  their  nature  necessary,  while 
others  are  not  necessary.  Thas,  a  ship's  chronometer  is  a  neces- 
sity, and  therefore  a  lien  arises  for  one  obtained  by  the  master  in 
a  foreign  port  upon  the  credit  of  the  vessel.^ 

Rope  for  the  use  of  a  ship  in  discharging  her  cargo  comes 
under  the  head  of  necessary  supplies  for  which  the  vessel  is 
bound.  A  private  arrangement  with  a  stevedore  that  he  shall 
furnish  his  own  rope  does  not  change  the  nature  of  the  service 
to  the  vessel,  nor  prevent  a  lien  therefor  attaching  in  favor  of 
the  material-man  who  furnished  the  rope  on  the  vesseFs  account 
without  knowledge  of  such  agreement.' 

1694.  There  is  no  lien  for  f eunUy  supplies  and  hay  and  oats 
ftonished  on  board  a  oanal-boat  laid  up  at  Buffalo  for  the  win- 
ter, without  the  order  of  the  captain  or  owner  of  the  boat,  where 
it  appears  that  the  articles  were  purchased  for  men  and  horses 
employed  at  work  upon  the  streets  of  Buffalo.  Such  supplies 
are  not  maritime ;  they  do  not  enable  the  boat  to  earn  freight.^ 
There  is  no  maritime  lien  for  clothing  furnished  to  seamen,  unless 
it  is  so  needed  that  it  is  essential  to  the  prosecution  of  the  voyage.^ 

But  expenses  for  provisions  provided  for  the  passengers  and 
crew  on  board  a  vessel  seized  by  the  officers  of  government  for 
piracy,  after  her  arrival  at  port,  and  before  the  service  of  an  at- 
tachment under  libel  for  forfeiture,  may  be  allowed  against  the 
vessel.® 

1695.  The  master  oannot  bind  the  vessel  by  a  lien  for  the 

1  The  Comberland,  30  Fed.  Rep.  449.  ^  Rosenthal  v.  The  Die  Gartentaabe,  5 

3  The  Georgia,  82  Fed.  Rep.  637.  Fed.  Rep.  827. 

«  The  Ladgate  HiU,  21  Fed.  Rep.  431.  «  The  City  of  Mexico,  28  Fed.  Rep. 

«  The  T.  L.  Wadsworth,  13  Fed.  Rep.  239. 
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Sl§  1696,  1697.]  UAfilTDIE  LIEM8. 

purohaae-money  of  a  oargo,^  nor  can  he  pledge  the  credit  of  the 
Teasel  for  advances  obtained  for  the  pnrchase  of  a  cai^.^  He 
can  only  pledge  the  credit  of  the  vessel  in  cases  of  necessity  for 
the  purpose  of  repairs,  and  other  things  indispensable  to  the  pros- 
ecution of  the  voyage. 

1696.  The  liability  of  a  veeael  for  supplies  or  repairs 
arises  from  the  actual  furnishing  of  the  supplies,  or  the  mak- 
ing of  the  repairs.  There  is  no  maritime  lien  for  damages  arising 
from  a  breach  of  contract  to  accept  supplies  ordered,  or  to  allow 
repairs  contracted  for  to  be  made.  For  such  damages  the  party 
aggrieved  must  look  to  the  master  or  the  owner  personally.^  Bnt 
if  materials  are  contracted  for,  furnished,  and  actually  paid  for  in 
part,  and  the  delivery  of  the  remaining  materials  is  not  made 
owing  to  a  sale  of  the  vessel,  without  any  provision  for  the  accept- 
ance of  the  materials  or  for  making  payment  for  the  same,  a  lien 
will  attach  to  the  same  for  the  materials  although  they  have  not 
been  delivered.^ 

Under  statutes  giving  liens  for  materials  furnished,  if  they  are 
prepared  and  furnished  for  a  particular  vessel,  a  lien  attaches  for 
them  although  they  are  not  actually  used  in  the  construction  or 
repair  of  the  vessel,  unless  the  statute  in  terms  provides  that  they 
shall  be  used  as  well  as  furnished.^ 

The  lien  will  attach  for  the  items  of  a  running  account.^  Sap- 
plies  obtained  by  the  steward  of  a  vessel,  with  the  knowledge  and 
consent  of  the  master,  bind  the  vessel  equally  with  supplies  fur- 
nished to  the  master,  and  the  owners  cannot  escape  liability  on 
the  ground  that  they  had  a  contract  with  a  firm  of  caterers  to  feed 
the  passengers,  the  vendor  having  no  notice  thereof .^ 

1697.  A  oourt  of  admiralty  will  not  take  jurisdiction  of  a 

1  The  Ole  Oleson,  20  Fed.  Rep.  384 ;  donbtedly  it  may  be  nece88ai7  for  the  mi- 

The  WjomiDg,  36  Fed.  Rep.  493.  terial-men  to  show  that  they  were  sach 

>  The  Maiy,   1   Paine,  671,  674 ;   The  as  are  anitable  to  the  object,  and  of  each  an 

Josephine  Spangler,  9  Fed.  Rep.  773.  amount  as  might  be  supposed  to  be  re- 

s  The  Pacific,  1  Blatchf.  570;  The  quired  for  that  papoBe,  Bat  the  act  doa 
C^barga,  3  Blatchf.  75 ;  Daltel  o.  The  not  go  on  to  add,  med  fcr  and  in  the  cos- 
Daniel  Kaine,  31  Fed.  Rep.  746.  ttructim  of  the  vessel.    All  that  the  words 

«  Aitcheson    v.    The    Endless    Chain  of  the  statute 'reqaire  is,  that  they  shoald 

Dredge,  40  Fed.  Rep.  253.  be  furnished  for  and  on  account  of  the 

^  Barstow  v.  Robinson,  2  Allen,  605;  vessel." 

The  Kearsarge,  Ware,  546,  554.    In  the  «  The   Sylran  Stream,  35  Fed.  Rep. 

latter  case,  Ware,  J.,  said :  "  The  lien  is  314 ;  The  Grapeshot,  22  Fed.  Rep.  123. 

given  where  the  materials  are  furnished  ^  The  Sylvan  Stream,  35   Fed.  Rep 

for  and  on  account  of  the  vesseL    Un-  314. 
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• 

libel  fbr  a  general  balanoe  of  aooount  where  some  of  the  items 
only  are  a  lien  upon  the  vessel  and  many  of  them  are  not.^  A 
libel  for  a  balance  of  account  can  be  sustained  only  in  case  all 
the  items  are  a  lien  upon  the  vessel,  and  the  credits  can  be 
treated  as  so  much  payment  upon  account.  Judge  Ware  thus 
states  the  admiralty  jurisdiction  of  accounts:^  *^When  it  is  said 
that  the  admiralty  has  no  jurisdiction  over  matters  of  account, 
the  meaning  I  understand  to  be,  —  first,  if  the  settlement  of  the 
account  is  the  sole  object  of  the  suit,  it  is  clear  that  the  court 
has  not  jurisdiction,  although  it  might  have  over  each  particular 
item ;  secondly,  when  it  is  not  the  sole  object,  if  it  is  apparent 
from  the  pleadings  that  this  is  one  principal  object,  though  not 
the  sole  one,  and  the  accounts  are  long  and  intricate  and  mul- 
tifarious, the  court  will  decline  to  take  jurisdiction.  It  will  not, 
as  observed  by  Lord  Stowell,  allow  its  jurisdiction  to  be  used 
as  a  p^  to  hang  a  case  upon  which  properly  belongs  to  another 
forum.  When  the  account  arises  incidentally,  it  has  been  point- 
edly said  that  the  court  holds  itself  bound  to  move  within  re- 
stricted limits.  But  it  is  very  clear  that  the  jurisdiction  is  not 
included  by  the  simple  fact  of  there  being  cross  demands.  In 
all  cases  where  there  are  such  incidentally  arising  in  a  case,  it  is 
a  question  addressed  to  the  sound  discretion  of  the  court,  whether 
it  will  take  cognisance  of  the  case  or  not,  and  to  be  determined 
by  the  general  principles  before  stated."  ' 

But,  as  since  observed  by  Judge  Lowell,^  and  declared  by  Mr. 
Justice  Gray,^  that  the  account  might  be  a  very  simple  one  is  not 
the  test  of  the  jurisdiction ;  the  subject-matter  is  not  within  the 
cognizance  of  the  court.  There  is  no  lien  for  the  enforcement  of 
an  executory  contract  for  the  purchase  of  a  vessel,  or  to  recover 
damages  for  the  breach  of  such  a  contract,  or  for  an  accounting 
between  owners,  and  the  division  of  the  proceeds  of  a  subsequent 
sale.  A  libel  set  forth  a  contract  between  the  libellant  and  others, 
owners  of  a  vessel,  by  which  it  was  agreed  that  the  vessel  was  to 
engage  in  certain  employment,  and  be  commanded  by  the  libel- 

1  The  Saginaw,  32  Fed.  Rep.  176;  Min-  Jadge  Ware'i  OTerrnled  decision  wm  fol- 

tnrn  v.    Majnard,  17  How.   477;    The  lowed  bj  Jadge  Hughes  in  The  Charles 

Larch,  8  Ware,  28,  34,  per  Ware,  J.  Hemje,  5  Hughes,  359. 

s  The  Larch,  8  Ware,  28.    Judge  Ware  *  The  Marengo,  1  Low.  52,  56. 

entertitined  jurisdiction  in  this  case,  but  «  The^.  £.  WUlard,  52  Fed.  Rep. 

his  decree  was  reversed  in    the  circuit  387. 
conrt  br  Mr.  Jnstioe  Curtis,  2  Curtis,  427. 
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lant,  and  that  upon  certain  terms  and  conditions  be  was  to  acquire 
a  part  ownership  of  the  veaseU  and  alleged  performance  on  libd- 
lant's  part  of  his  contract,  and,  subsequently  thereto,  a  sale  of  the 
vessel  for  a  definite  price.  The  object  of  the  suit  was  to  recover 
a  portion  of  said  purchase-price.  It  was  held  that  no  cause  for  a 
lien  was  shown,  and  hence  a  libel  in  rem  could  not  be  main- 
tained.^ 

1697  a.  There  ia  no  maritinie  lien  in  favor  of  one  part  owner 
of  a  vessel  for  supplies,  advances,  or  disbursements  made  on 
her  aooount.  Mr.  Justice  Gray,  so  ruling  in  a  recent  case  in  the 
Circuit  Court,  said :  ^  <^  Nothing  is  better  settled  than  that  matters 
of  account  between  part  owners  properly  belong  to  a  court  of 
equity,  and  are  not  within  the  general  jurisdiction  in  admii'alty. 
The  admiralty  has  no  jurisdiction  of  matters  of  account,  even 
when  relating  to  maritime  affairs,  except  as  incidental  to  a  sab- 
ject  of  which  it  has  jurisdiction;  and  accounts  between  part 
owners  are  not  made  maritime  affairs  by  the  fact  that  the  prop- 
erty owned  in  common  is  a  seagoing  vessel.^  Such  was  always  the 
law  of  England^  until  Parliament,  about  thirty  years  ago,  ex- 
pressly conferred  on  the  court  of  admiralty  jurisdiction  to  decide 
all  questions  arising  between  part  owners  of  English  ships  touch- 
ing the  ownership,  possession,  employment,  and  earnings,  and  to 
settle  all  accounts  between  them  in  relation  thereto.*'  ^ 

Though  the  part  owner  making  the  advances  is  the  ship's  hus- 
band, the  rule  is  the  same.^ 

Though  such  a  lien  is  conferred  by  a  state  statute,  the  courts 
of  the  United  States  have  no  admiralty  jurisdiction  to  enforce  it 
The  right  given  by  such  a  statute,  to  a  person  furnishing  supplies 
to  a  vessel  in  which  he  is  not  a  part  owner,  might  be  enforced  in 
the  admiralty  courts,  because  such  a  contract  is  strictly  maritime. 
Upon  this  point  Mr.  Justice  Gray  further  observed :  ^^  But  the 
right  and  lien  which  the  statute  undertakes  to  give  to  a  part 

1  The    Henr^  Dennis,  47    Fed.  Rep.  Curt.  79;  The  Larch,  2  Curt.  427 ;  Ditis 

918.  V,  Child,  2  Ware,  78,  82 ;  Hall  p.  Hadton, 

s  The  H.  E.  Willard,  52  Fed.  Rep.  387.  2  Spr.  65  ;  Hazard  v,  Howlaod,  2  Spr.  68, 

Also  The  Daniel  Kaine,  35  Fed.  Rep.  788 ;  71 ;  The  Marengo,  1  Low.  52,  56. 

The  Randolph,  Gilp.   457;  Macj  v.  De  «  St.  24  Vict  ch.  10,  §8;  The  Apollo, 

Wolf,  3  Woodb.  &  M.  193,  205  ;  Merrill  1  Hagg.  Adm.306,  313  ;  The  Idas,  Brovn. 

V.  Bartlett,  6  Pick.  46.  &  L.  65 ;  The  Ladjr  of  the  Lake,  L.  B.  3 

"  The  Orleans,  11  Pet.  175,  ^82;  Giant  Adm.  &  Fee.  29. 

V.  Poillon,  20  How.  162 ;  Ward  v.  Thomp-  »  White  p.  Proceeds.  19  Fed.  Rep.  848; 

son,  22  How.  330 ;  Eellum  v.  Emerson,  2  The  Daniel  Kaine,  85  Fed.  Rep.  785. 

608 
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owner  is  quite  different  in  its  nature.  His  claim  for  supplies  fur- 
nished to  a  vessel  owned  by  himself  in  common  with  others  is 
not  against  the  whole  vessel,  nor  wholly  against  the  other  owners ; 
for  he  himself  owns  part  of  the  vessel,  and  is  himself  liable  for  a 
part  of  the  claim,  in  proportion  to  his  share  in  the  common  prop- 
erty, modified  by  the  state  of  accounts  between  himself  and  bis 
associates.  In  order  to  ascertain  the  amount  of  the  claim  for  sup- 
plies which  he  is  entitled  to  enforce  against  the  vessel,  an  account 
must  first  be  taken  of  the  mutual  affairs  of  all  the  part  owners. 
The  taking  of  the  entire  account  is  the  primary  and  principal 
thing,  to  which  the  amount  of  his  claim  for  supplies  is  necessarily 
secondary  and  incidental.  It  was  therefore  rightly  held  by  the 
district  court  that  here  was  no  independent  or  original  cause  of 
action,  maritime  in  its  nature,  of  which  that  court  could  take  ju- 
risdiction in  admiralty,  either  by  the  general  law  or  because  of 
the  local  statute." 

1697  b.  A  huBband  may  have  a  lien  for  supplies  and  ad- 
vances made  for  a  vessel  owned  wholly  or  in  part  by  his  wife, 
in  case  she  is  permitted  by  the  law  of  the  place  of  her  residence 
to  hold  property  in  hdr  separate  right,  free  from  the  control  and 
obligations  of  her  husband.^ 

1698.  There  is  no  maritime  lien  in  favor  of  underwriters 
for  unpaid  premiums  of  insurance.^  Insurance  is  not  a  marine 
contract,  because  it  does  not  aid  the  vessel.  It  inures  solely  to 
the  personal  interest  of  the  owner.  It  contributes  to  no  fund  for 
the  general  use  of  those  having  claims  against  the  vessel.  The 
contract  is  peculiarly  distinguishable  from  the  class  of  maritime 
engagements  which  import  a  lien.  ^^  One  reason  why  the  master 
of  a  vessel,  clothed  as  he  is  with  almost  plenary  powers  to  repre- 
sent the  owner,  extending  even  to  the  authority  to  sell  the  ship, 
when  necessity  justifies  a  sale,  cannot  enter  into  a  contract  for 
insurance,  is  because  such  a  contract  does  not  aid  the  vessel. 
It  inures  solely  to  the  personal  interest  of  the  owner."  '  There 
is  an  earlier  case,  however,  which  holds  that  there  is  a  lien  for 

1  TheD.B.  Steelman,48Fed.Rep.580.  baushene,  22  Fed.  Rep.  109;  The  Hope, 

s  The  John  T.  Moore,  3  Woods,  61,  68 ;  49  Fed.  Rep.  279 ;  The  Gaiding  Star,  9 

Insurance  Co.   v.  Proceeds,  23   Blatchf.  Fed.  Rep.  521 ;  The  Daisj  Day,  40  Fed. 

292,  24  Fed.  Rep.  559,  22  Fed.  Rep.  109;  Rep.  538,  603. 

The  Jennie  B.  Gilkej,  19  Fed.  Rep.  127 ;  *  Insurance  Co.  v.  Proceeds,  23  Blatchf. 

The  Paola  R.  32  Fed.  Rep.  74.    Note  to  292,  24  Fed.  Rep.  559,  22  Fed.  Rep.  109, 

The  Dolphin,  1  Flip.  580, 592 ;  The  Wan-  per  Wallace,  J. 
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premiums  against  a  ship  in  favor  of  an  underwriter.^  After  con- 
siderable doubt  and  conflict  of  authority,  it  has  been  settled  that 
a  policy  of  insurance  is  a  marine  contract  of  which  a  court  of 
admiralty  has  jurisdiction,  and  a  libel  may  be  maintained  upon 
s  policy  in  case  of  loss  against  the  underwriter.^  Starting 
with  this  proposition,  it  was  contended  and  held  in  tlfe  case  of 
The  Dolphin  ^  that  it  followed  as  a  necessary  corollary  that  the  on- 
derwriter  might  maintain  a  suit  in  admiralty  for  the  premium,  for 
if  the  maritime  character  of  the  contract  could  be  invoked  by  one 
party  it  could  be  by  the  other.  In  the  opinion  of  the  learned  jadge, 
he  concedes  that  the  general  sentiment  of  the  profession  is  advene 
to  the  existence  of  such  a  lien.  The  court  in  a  recent  case,  refer- 
ring to  this  concession,  say  that  the  lien  should  not  be  extended 
to  a  contract  to  which  it  has  not  generally  been  supposed  to 
adhere,  even  if  the  analogies  should  justify  recognizing  it.^ 

1699.  One  who  advcuices  money  upon  the  credit  of  a  vee- 
Bel  to  pay  claims  of  a  maritime  nature  has  a  lien  of  the  same 
rank  as  the  claims  which  were  paid  with  the  money  advanced.^ 
A  second  lender,  who  advances  money  to  pay  money  first  ob- 
tained of  another  for  such  purpose,  occupies  the  same  place  as 
the  first  lender  and  is  entitled  to  the  lien.^  These  rules  apply 
as  well  to  advances  to  pay  lien  claims  under  state  statutes.^ 

An  advance  of  money,  to  relieve  a  vessel  from  attachment  for 
a  debt  which  is  a  maritime  lien  upon  the  vessel,  entitles  the 
lender  to  a  lien  of  the  same  rank  as  that  from  which  he  relieved 


^  The  Dolphin,  1  Flip.  680  (1876).  746 ;  The  Lwac  May,  21  Fed.  Rep.  687; 

s  De  LoYio  V,  Boit,  2  Gall.  398,  where  The  Aognstine  Kobbe,  37  Fed.  Rep.  702; 

Jadge  Story  delivered  an  elaborate  and  The  Lime  Rock,  49  Fed.  Rep.  383 ;  The 

learned  opinion,  sustaining  jarisdiction  of  Guiding  Star,  9  Fed.  Rep.  521 ;  The  £m- 

a  libel  upon  a  policy  of  insurance.  Glouces-  ily  Sender,  17  Wall.  666 ;  Thomas  v.  Osr 

ter  Ins.  Co.  v.  Younger,  2  Curtis,  322;  bom,  19  How.  22;   The  Lulu,  10  Wall 

Insurance  Co.  v.  Dunham,  11  Wall.  1.  192 ;  The  Grapeshot,  9  Wall.  130;  Insnr- 

8  1  Flip.  .580,  592.    Prior  to  this  case,  ance  Co.  v.  Baring,  20  Wall.  159 ;  The 

as  stated  by  Brown,  J.,  in  his  opinion,  it  is  Cumberland,  30  Fed.  Rep.  449 ;  The  Dora, 

believed  that  no  direct  abjudication  upon  34  Fed.  Rep.  348 ;  The  Wyoming,  36  Fed. 

this  point  is  flb  be  found  either  in  this  Rep.  493 ;  Nippert  v.  The  Williams,  39 

country  or  England.    The  Illinois,  2  Flip.  Fed.  Rep.  823. 

383  ;  The  Guiding  Star,  9  Fed.  Rep.  521,  •  The  Thomas  Sherlock,  22  Fed.  Bep. 

a£Srmed  18  Fed.  liep.  263.  253;    The  Tangier,  2  Lowell,  7;  The 

^  Insurance  Co.  v.  Proceeds,  24  Fed.  Guiding  Star,  9  Fed.  Rep.  521. 

Rep.  559.  ''  The  General  Tompkins,  9  Fed.  Rep. 

s  The  Waiiam  F.  Safford,  1  Lush.  69 ;  620.    See,  howerer,  The  City  of  Salem, 

Dalzell  V.  The  Daniel  Kaine,  31  J?ed.  Rq>.  31  Fed.  Rep.  616. 
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the  vessel.^  Bat  if  the  debt  be  a  general  debt  of  the  owner, 
which  is  not  a  lien  upon  the  vessel,  the  lender  obtains  no  lien 
upon  the  vessel  by  relieving  it  from  attachment  for  such  debt ; 
and  the  master  can  impose  no  lien  for  such  purpose  upon  the 
vessel  by  express  agreement.^  Advances  for  the  following  charges 
are  a  lien  on  the  ship,  namely,  hospital  charges  for  attending  the 
sick  of  the  crew  while  the  vessel  is  in  port ;  surveys  to  ascertain 
the  ship's  condition ;  expenses  of  cabling  owners ;  consulage ;  and 
services  attending  the  entry  of  the  vessel  at  the  custom  house.^ 

But  if  advances  be  made  to  meet  general  expenses,  a  lien  can 
be  maintained  only  so  far  as  it  can  be  shown  that  these  expenses 
were  maritime.  If  it  appears  that  the  party  making  the  ad- 
vances knew  that  they  were  to  be  applied  to  miscellaneous 
claims,  and  the  master  is  unable  to  show  how  much  was  applied 
to  pay  maritime  claims,  and  how  much  to  pay  non-maritime 
claims,  no  lien  can  be  declared  in  favor  of  the  advances.^  A 
bank  discounting  a  note  for  a  steamboat,  or  making  her  a  gen- 
eral loan  at  her  home  port,  has  no  lien  against  her ;  ^  and  even  if 
the  discount  be  made  at  a  foreign  port,  the  draft  does  not  bind 
the  vessel  unless  discounted  on  the  credit  of  the  vessel  to  pay 
lien  debts.  A  master  has  no  lien  for  advances  made  by  him  to 
pay  claims  which  are  not  a  lien  upon  the  vessel.^  It  is  incum- 
bent upon  one  who  makes  advances  to  the  master  of  a  vessel  in 
a  foreign  port  to  ascertain  for  what  purposes  the  money  is  needed ; 
and  although  advances  are  made  upon  drafts  against  the  owners 
which  bear  upon  their  faces  the  words,  "charge  to  wages  and 
supply  account,"  there  is  no  lien  except  for  the  amounts  actually 
used  in  discharging  claims  which  constitute  a  lien  against  her.  A 
draft  drawn  in  a  foreign  port  by  the  master  upon  the  owners,  and 
there  discounted,  does  not  in  itself  create  a  lien  on  the  vessel ; 
and,  even  if  the  draft  on  its  face  declares  that  it  is  a  lien  upon 
the  vessel,  it  does  not  bind  the  vessel  unless  the  debts  for  which 
the  money  was  obtained  bound  the  vessel.^  If  such  a  draft  be 
made  to  the  order  of  a  firm  accustomed  to  furnish  the  .vessel  with 
supplies,  and  such  firm  obtains  a  discount  at  a  bank,  the  firm  is 

1  The  North  Star,  Lash.  45 ;  The  Me-  ^  Dalzeli  v.  The  Daniel  Kaine,  31  Fed. 
Dominie,  36  Fed.  Bep.  197.  Rep.  746. 

2  The  A.  R.  Dnnlap,  1  Lowe]l,  350.  ^  Gillingham  v,  Charleston  Tow  Boat 
s  The  Aina,  40  Fed.  Rep.  269 ;   The    Co.  40  Fed.  Rep.  649. 

Emily  Sender,  17  Wall.  666.  ?  The  Woodland,  104  U.  S.  180;  The 

«  The  Guiding  Star,  9  Fed.  Rep.  521.       Soils,  35  Fed.  Rep.  545. 

611 


§§  1700,  1701.]  MABITIVE  UENS. 

an  aoGommodation  indorser  only ;  and  though  the  firm  has  been 
obliged  to  take  up  the  draft,  it  cannot  asisert  a  lien  agaiiiat  the 
Teasel  in  case  the  bank  did  not  discount  the  draft  upon  the  credit 
of  the  vessel,  and  the  firm  through  whose  indorsement  the  bank 
obtained  the  draft  had  no  lien  upon  the  vessel.^ 

IV.    What  Services  are  Maritime  and  Create  Liens. 

1700.  Seamen  have  a  lien  upon  the  vessel  and.  its  proceeds 
for  the  payment  of  their  wages.  Even  a  vessel  under  charter  is 
liable  for  the  wages  of  seamen  hired  by  the  charterer,  although 
the  owner  may  not  be  personally  liable  therefor.^  But  a  sea- 
man must  perform  the  duties  of  a  seaman  to  be  entitled  to  the 
lien.  Thus,  if  a  seaman  performs  the  work  of  a  mechanic,  be- 
fore or  after  the  season  of  navigation  upon  a  lake  or  river,  he  is 
a  mechanic  and  not  a  seaman,  and  his  services  are  not  maritime.' 

A  seaman  who  has  been  ready  and  willing  to  perform  the  du- 
ties for  which  he  was  engaged  is  entitled  to  his  lien,  althoogh 
(in  consequence  of  the  idleness  of  the  vessel)  he  did  not  actually 
render  the  services.^  And  so,  if  a  seaman  who  has  been  hired 
for  a  voyage  presents  himself  at  the  wharf  where  the  vessel  lies 
and  offers  his  services,  and  without  any  good  reason  is  refused 
admission  to  the  boat,  he  has  a  lien  for  his  stipulated  wages.^ 

If,  after  the  voyage  has  been  begun,  it  is  lost  or  abandoAed  by 
the  wrongful  act  of  the  owner  or  master,  a  seaman  is  entitled  to  his 
full  wages,  and  may  recover  them  by  suit  in  rem  in  admiralty.^ 

A  seaman  has  a  lien  for  his  wages  though  he  serves  only  in  the 
home  port,^  and  has  never  left  port.^ 

1701.  Seamen  have  a  lien  on  the  freight  for  their  wages 
which  may  be  enforced  by  a  libel  in  admiralty.  It  is  not  usual 
to  resort  to  this  fand  for  the  payment  of  seamen's  wages,  be- 
cause it  is  usually  an   easier  and  simpler  method  to   proceed 

1  Nippert  o.  The  J.  B.  Williams,  42  see  The  City  of  London,  1  W.  Rob.  88; 
Fed.  Bep.  533,  reversing  39  Fed.  Rep.    The  Dolphin,  6  Ben.  402. 

823.  *  The  Acorn,  32  Fed.  Rep.  638. 

2  The  Samuel  Ober,  15  Fed.  Rep.  621  ;  ^  Levering  v.  Bank,  1  Cnnch  C.  C. 
Flaherty  v.  Doane,  1  Lowell,  148.    And    152. 

see  §  1704.  *  The  Blohm,  1  Ben.  228.    And  see 

s  The  Alanson  Samner,  28  Fed.  Rep.  The  Minna,  11  Fed.  Rep.  759 ;  Disbrov  v. 

670.  The  Walsh  Brothers,  36  Fed.  Rep.  607  ; 

«  The  Alanson  Samner,  28  Fed.  Rep.  The  Sarah  Jane,  1  Low.  203 ;  The  Atbn- 

€70.  tic,  53  Fed.  Rep.  607. 
^  The  Acomi  32  Fed.  Rep.  638.    And 
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against  the  master  or  the  ship.     But  the  freight  is  the  proper  and 
appropriate  fund  out  of  which  wages  are  to  be  paid.^ 

Seamen  also  have  a  lien  on  the  cargo  for  their  wages.^  If  the 
charterers,  by  the  terms  of  the  charter  party,  become  the  owners 
for  the  voyage  and  assume  full  control  of  the  vessel,  the  seamen 
have  a  lien  for  their  wages  on  the  cargo  shipped  on  account  of 
the  charterers,  for  a  charge  in  the  nature  of  freight.^ 

1702.  A  seeunan  may  enforce  his  claun  for  wages  by  pro- 
ceedinsrs  in  admiralty,  or  by  aotion  at  common  law,  whenever 
the  wages  are  due  and  payable,  notwithstanding  the  statute  of 
the  United  States  ^  afiFording  a  remedy  by  application  to  a  dis- 
trict judge  or  commissioner  to  summon  the  master  to  show  cause 
why  process  should  not  issue  against  the  vessel,  if  not  paid  within 
ten  days  after  the  time  they  ought  to  be  paid,  or  if  any  dispute 
has  arisen  touching  the  wages  before  the  expiration  of  ten  days.^ 

A  sailor's  lien  for  wages  may  be  reduced  by  proper  offsets ; 
but  a  court  of  admiralty  will  not  sanction  a  settlement  made  by 
the  master  with  one  of  the  crew  in  which  excessive  charges  were 
made  for  whiskey  and  tobacco.® 

1703.  Mere  landsmen  who  assist  in  loading  a  vessel  do  not 
perform  a  maritime  service,  and  are  not  entitled  to  a  lien  for  sea- 
men's wages,  though  while  engaged  in  performing  the  service 
they  live  and  sleep  on  board  the  vessel  as  she  lies  off  shore."^ 
But  where  men  were  employed  not  merely  to  load  a  vessel  with 
stone,  but  to  navigate  her  from  Quincy  to  Boston  and  there  to 
unload  her,  it  was  held  that  they  participated  in  the  navigation  of 
the  vessel  and  were  entitled  to  a  lien  as  seamen.^ 

There  is  no  lien  for  the  wages  of  any  person  who  may  be  em- 

1  Poland  p.  The  Spartan,  1  Ware,  134,        «  K.  S.  §§  4530,  4546. 
145;  Sheppard  v.  Tajlor,  5  Pet.  675.  *  The  Shelbourne,  30  Fed.  Rep.  510. 

The  codes  of  CaUfomia,  North  Dakote,       «  The  Rob  Roy,  30  Fed.  Rep.  696.  Per 

and  Soath  Dakota  provide  that  the  mate  Hammond,  J. :  **  This  man  was  under  the 

and  seamen  of  a  ship  have  a  general  lien,  protection  of  the  master,  and  his  wages 

independent  of  possession,  npon  the  ship  cannot  be  paid  in  chips  and  whetstones." 
and  freightage,  for  their  wages,  which  is        ?  The  Ole  Oleson,  20  Fed.  Rep.  384 ; 

superior  to  every  other  lien.     Codes  &  The    Sarah  E.  Kennedy,  29  Fed.  Rep. 

Suts.  of  CaL  1885,  §  3056  of  Civ.  Code;  264. 
Dak.  Codes  1883,  §  1810  of  Civ.  Code.  8  The  Canton,  1   Spragne,  437.    "The 

«  Poland  V,  The  Spartan,  I  Ware,  134,  persons  engaged  on  board,"  said  Spragne, 

145.     Contra,  Sheppard  v,  Taylor,  5  Pet.  J.,  "  must  have  been  possessed  of  some 

675.  skill  in  navigation.    They  must  have  been 

•  Poland  ».  The  Spartan,  1  Ware,  134,  able  to  *  hand,  reef,  and  steer,'  the  ordi- 

145.  nary  test  of  seamanship." 
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ployed  on  board  canal-boats  in  navigating  them.^  A  person  em- 
ployed to  vork  upon  canal-boats  did  some  slight  work  upon  a 
tug-boat  which  was  employed  to  tow  the  canal-boats,  though  his 
services  on  the  tug-boat  were  too  insignificant  to  be  taken  into 
account.  Upon  a  libel  brought  by  him  against  the  tug-boat,  it 
was  held  that  the  relation  between  the  canal-boats  and  the  tag- 
boat  was  not  such  as  to  make  the  canal-boats  a  part  of  the  tag- 
boat,  and  to  charge  this  with  a  lien  for  labor  performed  upon  the 
canal-boats.^  A  person  employed  to  run  a  tug-boat,  not  in  any 
particular  capacity,  but  to  perform  all  kinds  of  services,  some- 
times hunting  up  business  for  the  owner  and  doing  work  not  con- 
nected with  the  management  of  the  boat,  has  no  lien  on  the  boat 
for  his  services.^ 

1704.  Seaman's  lien  against  chartered  vesseL  —  A  seaman's 
lien  on  the  ship  for  his  wages  is  an  incident  to  his  employment 
on  board ;  and  therefore  his  lien  attaches  although  he  is  employed 
by  a  charterer  who  runs  the  vessel  on  his  own  account.^  ^^  Oar 
maritime  law,  as  respects  wages,  conforms  to  the  general  law  of 
the  seas,  which  gives  a  seaman  a  lien  upon  the  ship  for  his  wages, 
as  Cleirac  says,  ^  so  long  as  a  nail  remains.'  His  service  is  ren- 
dered primarily  to  the  ship;  and,  in  the  view  of  the  maritime 
law,  the  ship  is  primarily  liable.  The  lien  arises,  therefore,  as 
the  legal  incident  of  his  service.  It  does  not  depend  upon  con- 
tract,^ but  is  given  by  the  general  maritime  law  whenever  he  is 
lawfully  employed  on  board."  * 

Although  the  seaman  fully  understands  that  the  charterer  and 
not  the  owner  is  to  be  his  paymaster,  he  still  has  his  lien  for  his 
wages,  though,  of  course,  he  cannot  hold  the  owner  personally 
for  them.7  Even  an  express  contract  on  the  part  of  the  sailor 
waiving  his  lien  would  be  void  in  a  court  of  admiralty,  unless 
made  upon  some  corresponding  benefit  to  him  ;  because,  other- 
wise, it  is  a  stipulation  highly  injurious  and  contrary  to  statute.^ 

1  R.  S.  U.  S.  §  4251.  Flaherty  v,  Doane,  1  Lowell,  150;  The 

3  The  Ida  Meyer,  31  Fed.  Rep.  89.  G.  C.  Morris,  2  Abb.  Adm.  164,  168. 

<  White  V.  The  Emma,  37  Fed.  Rep.  -^  The  Minerva,  1  Hagg.  352. 

703.  0  The  International,  30  Fed.  Rep.  375, 

^  The  L.  L.  Lamb,  31  Fed.  Rep.  29 ;  per  Brown,  J.    And  lee  The  Sirocco,  7 

The  Internaiional,  30  Fed.  Rep.  375 ;  The  Fed.  Rep.  599,  per  Benedict,  J. 

Samuel  Ober,   15  Fed.  Rep.  622;  The  ^  Xhe  Atlantic,  53  Fed.  Rep.  607 ;  Ttie 

Montauk,  10  Ben.  455;  The  Artisan,  9  International,  30  Fed.  Rep.  375. 

Ben.  106  ;  The  Canton,  1  Spragae,  437;  >  R.  S.  U.  S.  $  4535. 
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If  the  master  and  owner  know  that  the  charterers  are  insol- 
yent,  and  do  not  disclose  that  fact  to  the  seamen  at  the  time  of 
engaging  them  for  the  charterers,  the  concealment  is  a  fraud 
upon  them,  and  any  agreement  on  their  part  to  release  their  lien 
on  the  ship  would  be  disregarded  by  the  court.^ 

This  rule  as  respects  the  lien  for  seamen^s  wages  stands  on  the 
same  footing,  as  respects  a  chartered  yessel,  as  the  lien  of  salvors, 
or  of  freighters,  who  have  the  same  lien  on  a  chartered  ship  as 
on  one  run  by  her  owner,  and  whether  they  know  of  the  charter 
or  not.^ 

The  fact  that  the  master  is  sailing  the  vessel  upon  shares,  and 
the  seamen  have  knowledge  of  such  fact,  does  not  impair  their 
lien.  Tbey  have  the  vessel  as  their  securit}%  and  are  not  bound 
to  heed  any  arrangements  the  owners  make  with  other  parties 
about  the  sailing  of  the  vessel.^ 

Where  laborers  were  hired  by  a  charterer  of  a  vessel  to  go 
with  a  ship  from  Baltimore  to  an  island  in  the  Gulf  of  Mexico 
for  a  cargo  of  guano,  and  to  return  with  the  cargo,  and  the  ser- 
yice  required  of  the  men  was  to  gather  and  load  the  cargo  and 
to  excavate  the  same  at  the  port  of  destination,  it  was  held  that 
the  circumstance  that  during  the  passage  they  of  their  own 
motion  rendered  occasional  slight  assbtance  in  working  the  ship 
could  not  be  used  as  a  pretext  for  claiming  a  lien  as  seamen, 
especially  as  it  appeared  that  the  vessel  was  supplied  with  a  full 
complement  of  officers  and  men»^ 

In  a  libel  by  such  laborers  claiming  a  lien  upon  a  vessel  for 
wages,  if  the  libellants  claim  as  mariners  they  can  only  recover 
in  that  capacity,  and  a  claim  against  the  vessel  as  salvors  or 
lighter-men  cannot  be  considered.^ 

1706.  Fishermen  who  axe  employed  to  go  out  from  port 
every  day  to  the  fishing  grounds,  and  there  to  set  and  lift  the 
nets,  clean  the  fish,  discharge  the  catch,  and  reel  the  nets  on 
shore,  were  held  to  be  entitled  to  a  lien,  though  they  took  no 

1  The  L.  L.  Lamb,  31  Fed.  Rep.  29.  Samnel  Ober,  15  Fed.  Rep.  621 ;  The  L. 

3  The  Internatiooal,  30  Fed.  Rep.  375,  L.  Lamb,  31  Fed.  Rep.  29. 

per  Brown,  J.    See,  aUo,  The  Canton,  I  >  The  Canton,  1   Spragae,  437 ;  The 

Spragae,  437;  Skolfield  v.  Potter,  2  Ware,  Montauk,  10  Ben.  455. 

394;  Flaherty  v,  Doane,  1  Lowell,  150;  «  The  Sarah  £.  Kennedy,  29  Fed.  Rep. 

The  Highlander,  1  Spragne,  510;  The  264. 

Erie,  3  Ware,  225,  230 ;  The  Artisan,  9  '  The  Sarah  E.  Kennedy,  29  Fed.  Rep. 

Ben.  106 ;  The  Clayton,  5  Bias.  162 ;  The  264. 
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part  in  the  navigation  of  the  yessel.  Their  services  were  per- 
formed on  board  the  vessel,  and  were  in  furtherance  of  the  main 
object  of  the  enterprise  in  which  the  vessel  was  engaged.  They 
were,  therefore,  maritime  in  their  character,^  though  they  shared 
in  the  result.^ 

Where  men  were  shipped  as  sealers  upon  a  vessel  bound  upon 
a  voyage  for  seal,  and  their  shipping  agreement  bound  them  *'  to 
lend  a  band  on  board  whenever  wanted,"  and  they  helped  to 
make  and  reef  sail,  heave  the  anchor,  and  clear  decks,  but  not 
to  stand  watch,  it  was  held  that  they  aided  in  the  navigation  of 
the  vessel,  and  were  entitled  to  liens  as  seamen.  They  were  con- 
sidered mariners  upon  the  same  principle  that  surgeons,  stewards, 
cooks,  and  cabin  boys  are  so  considered.  They  were  colaborers 
in  the  leading  purpose  of  the  voyage.^ 

Where  a  whaling  vessel  had  been  wrecked,  and  certain  oil 
from  the  vessel  had  been  sent  home,  the  crew  brought  a  libel 
against  the  oil  for  services  as  salvors  and  for  their  lays.  Judge 
Lowell  expressed  the  opinion  that,  until  a  sale  was  made,  the  sea- 
men had  a  lien  on  the  oil  for  their  wages,  and  that  it  might  be 
worked  out  by  analogy  to  the  lien  of  a  seaman  in  the  merchant 
service  on  the  freight.^  But  whatever  may  be  the  law  as  to  a 
lien  in  the  case  of  contracts  relating  to  whaling  voyages,  there  is 
no  such  remedy  under  the  statutes  of  the  United  States^  relating 
to  the  lays  of  fishermen  employed  in  the  cod  and  mackerel  fisher- 
ies. This  statute  neither  gives  them  a  lien  for  wages  on  the  fish 
caught  and  the  proceeds  thereof,  nor  recognizes  the  existence  of 
such  a  lien.^ 

1706.  The  mcu9ter  of  a  ship  is  not  entitled  to  a  lien  on  the 
ship  for  his  weLgeaJ    It  is  said  that  the  master,  when  he  con- 

1  The  Minna,  1 1  Fed.  Rep.  759.  anj  of  the  fish  are  delivered  to  the  owner 

3  The  Sirocco,  7  Fed.  Rep.  599.  for  care,  and  are  sold  bj  him,  the  ressel 

*  The  Ocean  Spray,  4  Sawyer,  105.  shall  be  liable  for  the  fishermen's  share  of 

*  The  Antelope,  I  Low.  130.  See,  also,  the  fish,  bat  that  any  fisherman  may  also 
Hussey  v.  Fields,  1  Sprague,  394 ;  In  re  have  his  common  law  remedy  for  the  fish, 
Low,  2  Lowell,  264.  or  the  proceeds  of  their  sale. 

»  R.   S.  §§  4391-4394.     This  statate  «  Story  v.  Russell  (Mass.),  31  N.E.Bep. 

provides  that  the  master  of  a  vessel  em-  753,  46  Alb.  L.  J.  309. 

ployed  in  cod  or  mackerel  fisheries  shall  ^  The  Orleans  v.  Phoebas,  11  Pet.  175; 

agree  in  writing  with  the  fishermen  em-  The    Grand    Tnrk,  1    Paine,  73 ;   The 

ployed,  that  the  fish  caught  which  belong  Imogene  M.  Terry,  19  Fed.  Rep.  463; 

to  the  fishermen  shall  be  divided  among  Fisher  v.  Willing,  8  S.  &  R.  118;  The 

them  in  proportion  to  the  quantities  they  M.  Vandercook,  24  Fed.  Rep.  472;  The 

have  respectively  canght ;  and  that  when  Wyoming,  36  Fed.  Rep.  493. 

616 


WHAT  SEBVIOES  ARE  MABITIME.  [§  1706. 

tracts,  is  supposed  to  trast  to  the  personal  credit  of  the  owner.^ 
A  farther  reason  for  not  allowing  the  master  a  lien  for  his  wages 
is  said  to  be  on  account  of  the  inconvenience  and  expense  to 
which  the  owners  raight  be  subjected  if,  in  every  dispute  with 
the  master,  he  could  take  the  vessel  out  of  their  hands,  and  thus 
compel  them  to  submit  to  improper  charges.^ 

Neither  has  the  master  any  lien  on  the  cargo  of  a  vessel  be- 
yond the  amount  of  the  freight  thereof ;  and  where,  for  any  rea- 
son, he  does  not  unload  the  cargo,  his  lien  extends  only  to  so 
much  of  the  freight  as  the  vessel  has  actually  earned.^ 

One  who  contracted  in  this  country  with  the  owner  of  a  vessel, 
also  a  citizen,  to  serve  as  master  of  the  vessel,  not  knowing  at 
the  time  that  she  was  a  British  vessel,  and  was  registered  in  the 
name  of  a  British  subject,  acquired  no  lien  for  wages  under  the 
British  Merchant  Shipping  Act.  The  contract  has  only  those 
incidents  which  exist  by  the  general  maritime  law  as  recognized 
in  this  country,  and  not  those  created  by  the  law  of  Great 
Britain.^  The  master  of  an  Italian  ship  has  a  lien  thereon  for 
his  wages  under  the  Italian  law,  and  upon  proof  of  this  law  the 
lien  may  be  enforced  in  an  admiralty  court  of  the  United  States. 
This  lien  takes  precedence  of  the  lien  of  a  bottomry  bond,  on 
which  the  master  is  not  personally  liable.^ 

The  master  of  a  tug-boat  is  not  exempt  from  the  general  rule 
on  the  ground  that  the  reasons  for  the  general  rule  do  not  apply, 
and  that  the  course  of  business  with  such  boats  is  peculiar,  inas- 
much as  the  master  makes  no  contracts,  has  no  voice  in  procuring 
business  or  freights,  receives  no  money  for  towage  service  or  for 


In  Calif omim,  Vorth  Dakota,  and  South  11  Pet.  175;  The  Havana,  1   Spragae, 

Dakota  the  master  of  a  ship  has  a  gen-  402 ;  The  Island  Citj,  1  Lowell,  375. 

eral  lien,  independent  of  possession,  upon  Snch  a  lien  was  given  to  masters  of 

the  ship  and  freightage,  for  advances  ne-  British  vessels  hj  statatea  17  &  18  Vict, 

cessarily  made  or  liabilities  necessarily  in-  ch.  104;  and  the  lien  so  given  may  be 

corred  hj  him  for  the  benefit  of  the  ship,  enforced  in  the  admiralty  courts  of  the 

bat  has  no  lien  for  his  wages.    Codes  United  States.    The  Havana,  1  Sprague, 

and  Stats,  of  Cal.  1885,  §  3055  of  Civ.  402. 

Code;  Dak.  Codes  1883,  §  1809  of  Civ.  >  The  Grand  Turk,  1   Paine,  73,  per 

Code.    See  The  Louis  Olsen,  52  Fed.  Rep.  Livingston,  J. 

652.  <  The  Arcturns,  17  Fed.  Hep.  95. 

1  The  Favorite,  2  C.  Rob.  232,  per  Sir  «  Chisholm  v.  The  J.  L.  Pendergast, 

William   Scott;  Wilkins  v.  Carmichael,  32  Fed.  Rep.  415,  reversing  29  Fed.  Rep. 

1  Douglas,  101 ;  Willard  v.  Dorr.  3  Mason,  127. 

91,  per  Story,  J. ;  The  Orleans  v.  Phcebus,  «  The  Felice  B.  40  Fed.  Rep.  653. 
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§  1706  a.]  MARITIME  UENS. 

freights,  but  is  in  all  these  respects  subject  to  the  control  of  the 
owner.* 

The  master  of  a  vessel  will  not  be  permitted  to  avail  himself 
of  such  a  lien  through  a  pretence  that  he  was  an  ordinary  sea- 
man, when  in  fact  he  was  the  master.  The  fact  that  he  was 
actually  the  master  may  be  shown,  although  the  owner's  applica- 
tion for  a  license  was  made  in  the  name  of  another  person.^  But 
one  who  is  engaged  and  ships  as  pilot  of  the  vessel  upon  which 
another  is  the  registered  master  has  a  lien  for  his  wages  although 
he  has  entire  charge  of  her  navigation.^  It  is  the  registered  mas- 
ter who  is  deprived  of  a  lien.^  An  engineer  on  a  steam-dredge, 
though  the  highest  officer  on  the  dredge  and  directing  the  others 
on  board,  but  having  no  authority  to  engage  or  dismiss  them,  or 
to  purchase  supplies,  is  not  a  master  of  the  dredge  within  the  rule 
denying  a  lien  to  masters.^ 

If  a  master  employs  his  minor  son  as  mate  on  board  a  vessel, 
which  the  father  has  agreed  to  run  on  shares  and  to  pay  all  ex- 
penses, neither  the  son,  who  was  a  member  of  the  father's  fam- 
ily, nor  the  father,  could  acquire  a  lien  upon  the  vessel  for  the 
son's  services.^ 

1706  a.  The  master  as  against  the  owner  is  not  entitled  to 
payment  out  of  surplus  proceeds  of  the  sale  of  a  vessel  remain- 
ing in  court.7  The  surplus  proceeds  must  be  paid  to  the  owner, 
unless  claimed  by  a  creditor  having  a  specific  lien  thereon  either 
by  contract  or  statute.  The  district  court  has  no  jurisdiction  in 
admiralty  to  create  liens  on  the  surplus  as  against  the  former 
owner.  The  Supreme  Court  of  the  United  States  say :  '^  The 
proceeds  arising  from  such  a  sale,  if  the  title  of  the  owner  is  nnin- 
cumbered,  and  not  subject  to  any  maritime  lien  of  any  kind, 
belong  to  the  owner,  as  admiralty  courts  are  not  courts  of  bank- 
ruptcy or  insolvency.  Nor  are  they  invested  with  any  jurisdic- 
tion to  distribute  such  property  of  the  owner,  any  more  than  any 
other  property  belonging  to  him,  among  his  creditors."  « 

1  The  M.  Vandercook,  24  Fed.  Bep.  The  Peterson  v.  The  NelUe  and  Aujob,  37 
472.  Fed.  Rep.  217. 

2  The  John  A.  Morgan,  28  Fed.  Rep.  ^  The  Atlantic,  53  Fed.  Rep.  607. 
895.  «  The  Hattie  Low,  14  Fed.  Rep.  SSa 

«  The  Atlas,  42  Fed.  Rep.  793.     See  f  The  Balixe,  52  Fed.  Rep.  414. 

The  Peterson  t;.  The  Nellie  and  Annie,  «  The  Lottawanna,20WaU.S01,221,21 

37  Fed.  Rep.  217.  Wall.  558.  The  caae  ofTlie  Santo  Ansa, 

«  The  Dnbnque,  2  Abb.  (U.  S.)  20;  Blatchf.  &  H.  79,  was  practicallj  orm- 
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WHAT  SEBVIOES  ABE  MARITIME.      [§§  1707-1709. 

1707.  A  ship's  husband  or  general  agent  ordinarily  has  no 
lien  upon  the  ship  for  advances  made  by  him  in  satisfaction  of 
the  ship's  bills.^  He  is  employed  to  pay  demands  against  the 
ship  and  receives  compensation  therefor,  and  on  principle  he 
should  not  be  allowed  a  lien.  He  represents  the  owners  in  ad- 
vancing moneys  or  in  paying  charges.  His  act  is  their  act,  and 
ordinarily  advances  or  payments  by  him  must  be  presumed  to 
be  designed  to  discharge  the  ship  from  burdens,  and  not  to  create 
charges  upon  her  through  any  equitable  subrogation.^  If,  how- 
ever, it  be  shown  that  the  ship's  husband  was  also  a  mortgagee  of 
the  vessel,  and  his  agency  was  for  the  purpose  of  affording  him 
further  security,  his  advances  in  the  management  of  the  ship's 
business  should  be  held  to  be  made,  not  upon  the  personal  credit 
of  the  mortgagor,  but  upon  the  credit  of  the  vessel ;  ifind  for  ne- 
cessary payments  and  supplies,  which  would  be  liens  in  favor  of 
other  persons,  he  should  be  deemed  to  be  equitably  subrogated  to 
the  liens  paid  by  him.^ 

1708.  The  servioes  of  a  freight  agent  are  not  distinctly 
maritime,  and  do  not  give  rise  to  a  lien.  The  soliciting  of 
freight  is  not  directly  connected  with  the  navigation  of  a  vessel, 
and  this  does  not,  like  the  services  of  a  stevedore,  aid  in  dis- 
charging any  maritime  obligation.  All  the  maritime  duties  and 
obligations  of  the  vessel  begin  after  the  goods  which  the  agent  has 
solicited  have  been  sent  to  the  ship,  and  after  the  agent's  services 
have  ended.  His  services  are  not  essentially  different  from  those 
of  other  agents  or  clerks  employed  in  a  permanent  freight  office 
on  shore.^  So,  also,  it  is  held  that  a  shipping  broker  has  no  lien 
for  services  in  obtaining  a  crew.* 

1709.  A  shipping  broker  has  no  lien  on  a  vessel  for  ser- 
vioes in  obtaining  a  charter  party .^    In  admiralty  the  distinc- 

1  The  Larch,  2  Curtis,  427 ;  The  Sarah  *  The  Crystal  Stream,  25  Fed.  Kep. 

J.  Weed,  2  Lowell,  555;  The  J.  C.  WU-  575;  The  J.  C.  Williams,  15  Fed.  Rep. 

Hams,  15  Fed.  Rep.  558;  White  v,  Amer-  558. 

icus,  19  Fed.  Rep.  848 ;  The  Esteban  de  *  Ferris  v.  The  E.  D.  Jewett,  2  Fed. 

Antonano,  81  Fed.  Rep.  920 ;  The  Raleigh,  Rep.  III. 

32  Fed.  Rep.  633 ;  Mintum  v.  Maynard,  »  The  Thames,  10  Fed.  Rep.  848 ;  The 

17  How.  477.  Paola  R.  32  Fed.  Rep.  174;   Leland  v, 

«  The  J.  C.  Williams,  15  Fed.  Rep.  558,  The  Medora,  2  Woodb.  &  M.  92, 109. 

per  Brown,  J.  In  The   Thames.    10  Fed.   Rep.  848, 

•  The  Tangier,  2  Lowell,  7 ;  The  Sarah  Brown,  J.,  speaking  of  this  distinction, 
J.  Weed,  2  Lowell,  555,  562;  The  J.  C.  said:  "If  it  be  broken  down,  I  do  not 
Williams,  15  Fed.  Rep.  558 ;  The  Cabot,  perceive  any  other  dividing  line  for  ex- 
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tion  between  preliminary  service  leading  to  maritime  contracts 
and  such  contracts  themselves  has  not  been  departed  from.  The 
responsibilities  of  the  ship  must  be  confined  to  the  transportation 
and  safe  delivery  of  the  goods  at  the  port  of  delivery,  and  to  the 
performance  of  such  maritime  services  as  are  incidental  to  this 
duty. 

The  services  of  a  broker  in  procuring  a  charter  for  a  ship  are 
not  maritime,  but  of  that  preliminary  character  which  does  not 
raise  a  lien  upon  the  vessel.  His  services  are  no  part  of  the 
obligation  of  the  ship  to  the  cargo,  and  are  not  rendered  in  the 
discharge  of  any  maritime  obligation.^ 

1710.  A  person  employed  cu9  the  chief  engineer  of  a  line  of 
vessels  at  an  annual  salary  has  no  lien  upon  any  vessel  of  the  line 
for  his  compensation.^  "  While  the  courts  in  recent  years  have 
been  very  liberal  in  sustaining  liens  for  maritime  services,  the 
work  for  such  vessels  must  be  capable  of  definite  ascertainment 
and  apportionment.  We  have  no  right  to  adjust  a  demand  for 
work  done  for  the  benefit  of  several  vessels,  and  to  charge  each 
with  its  proportion  upon  an  equitable  basis.'*^ 

But  a  person  employed  as  a  driver  and  engineer  of  a  steam- 
pump  upon  a  wrecking-tug  has  a  lien  upon  the  tug  for  his  ser- 
vices ;  and  although  he  contracts  to  render  services  upon  any  of 
several  tugs  belonging  to  the  same  company  to  which  he  may  be 
ordered,  and  bis  engagement  is  for  a  per  diem  compensation,  he 
is  entitled  to  a  lien  upon  each  of  such  tugs  for  the  time  he  is 
actually  employed  upon  ber.^ 

1711.  The  Bervices  of  quarantine  oommissioners  in  the  care 
and  treatment  of  sick  seamen  in  a  quarantine  hospital  are  mari- 
time in  character,  and  a  lien  therefor  may  be  enforced  by  a  pro- 
ceeding in  admiralty.  Such  services  are  maritime  because  they 
are  rendered  in  the  care  and  medical  treatment  of  seamen  at- 
tached to  the  vessel,  whose  sickness  was  incurred  in  the  course  of 
the  voyage ;  and  such  care  and  treatment  devolved  on  the  vessel 

eluding  from  the  admiralty  many  other  ^  The  Thames,  10  Fed.  Rep.  848;  The 

Borts  of  claims  which  have  a  reference,  Hatiie  M.  Bain,  20  Fed.  Rep.  389,  per 

more  or  less  near  or  remote,  to  navigation  Brown,  J. 

and  commerce.    If  the  broker  of  a  chai^  ^  The  Murphy  Tugs,  28  Fed.  Rep.  439. 

ter  party  be  admitted,  the  insurance  broker  ^  The  Murphy  Tugs,  28  Fed.  Rep.  439, 

must  follow,  —  the  drayman,  the  express-  per  Brown,  J. 

man,  and  all  others  who  perform  services  ^  The  Murphy  Tugs,    28  Fed.   Rep< 

having  reference  to  a  voyage  either  in  439. 

contemplation  or  executed." 
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by  the  maritime  law.  Inasmuch,  also,  as  these  services  were 
required  by  the  laws  of  the  State  to  be  rendered  before  the  vessel 
could  be  allowed  to  complete  her  voyage,  the  charges  might  well 
be  regarded  as  port  charges,  necessarily  incurred  by  the  vessel  in 
the  course  of  her  voyage,  and  for  that  reason  also  maritime  in 
character.^ 

1712.  Pilots  rendering  services  to  vessels  on  their  inward 
and  outward  voyages  are  entitled  to  a  lien  where  state  statutes 
require  their  employment;  and  they  are  entitled  to  the  lien 
whether  their  services  are  accepted  or  not,  inasmuch  as  they  are 
entitled  to  the  same  charges  in  either  case.  The  statutes,  more- 
over, generally  take  no  account  of  the  residence  or  non-residence 
of  the  owners  or  charterers,  or  their  credit.*  Such  a  lien  was 
formerly  refused  where  there  was  no  statute  creating  it.^  But 
the  later  cases  sustain  such  a  lien,  though  it  is  not  directly  con< 
ferred  by  statute.^ 

1713.  A  stevedore  is  entitled  to  a  lien  for  his  services  in 
loading  or  discharging  a  foreign  vessel,  because  he  assists  the  ship 
in  fulfilling  a  maritime  obligation.^     "  There  does  not  seem  to  be 

1  Piatt  V.  The  Georgia,  34  Fed.  Rep.  The  Aagnstine  Eobbe,  37  Fed.  Rep.  696. 

79.  Bat  these  deciaiona  are   now  generally 

3  The  Pirate,  32  Fed.  Rep.  486.  repudiated.    The  cases  are  fully  reviewed 

s  The  Robert  J.  Mercer,  1   Sprague,  in  Roberts  v.  The  Windermere,  21  Fed. 

284.  Rep.  722. 

*  The  William  Law,  14  Fed.  Rep.  792 ;  This  repudiated  rule  was  followed  in 

The  Clymene,   12  Fed.  Rep.  346;    The  the  fifth  circuit  until  it  was  reversed  in  The 

George  8.  Wright,  1  Deady,  591 ;   The  Main,  51  Fed.  Rep.  954,  where  Pardee,  J., 

California,  1  Sawyer,  463.  said :   '*  The  services  of  a  stevedore  in 

B  The  Emily  Sonder,    17  Wall.  666;  loading  and  stowing  cargo  on  board  of  a 

The  George  T.  Kemp,  2  Lowell,  477;  ship,  and  in  unloading  a  cargo  from  a 

The  Circassian,  1  Ben.  209;  The  Ejite  ship,  are  largely  employed  on  board  the  ves- 

Tremaine,  5    Ben.  60 ;   The  Hattie  M.  sel  itself,  and  generally  he  uses  the  ship's 

Bain,  20  Fed.  Rep.  389 ;  The  Yelox,  21  tackle  and  machinery  in  performing  the 

Fed.  Rep.  479 ;  The  Canada,  7  Fed.  Rep.  work.    It  is  difficult  to  see  why  hoisting 

119,  7  Sawyer,  173  ;  Roberts  v.  The  Win-  and  lowering  cargo  on  a  vessel  is  not  as 

dermere,  2Jl  Fed.  Rep.  722  ;  The  Senator,  much  a  maritime  service  as  hoisting  and 

21  Fed.  Rep.  191;  The  Main,  51   Fed.  lowering  yards  and  sails.  A  vessel,  in  tak- 

Rep.  954 ;  The  Gilbert  Knapp,  37  Fed.  ing  on  and  in  unloading  cargo,  is  earning 

Kep.  209  ;  The  Scotia,  35  Fed.  Rep.  916  ;  freight ;    for,  in  loading  and  unloading. 

The  Mattie  May,  45  Fed.  Rep.  899.  services   are    rendered,    the   expense   of 

Bee,  for  oases  to  the  oontrary.  The  Am-  which  necessarily  enters  into  the  affreight- 

stel,  Blatchf.  &  H.  215 ;  The  Joseph  Cu-  ment  contract.    It  may  be  true  that  steve- 

nard,  Olcott,  123;  Cox  v.  Murray,  1  Abb.  dores,  when  employed  by  the  owner  or 

Adm.  341 ;  The  S.  G.  Owens,  1  Wall.  Jr.  consignee,   are    employed    on    personal 

370;  The  A.  R.  Dnnlap,  1  Lowell,  361 ;  credit ;  but  it  is  not  true  that,  when  steve- 
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any  difference  in  principle  between  that  service  and  the  service 
performed  by  the  sailor,  the  lighter-man,  the  man  who  sets  the 
rigging,  who  scrapes  the  bottom  or  paints  the  side  of  the  vessel, 
or  by  him  who  furnishes  supplies,  or  tows  the  vessel  out  or  into 
the  port.  They  are  all  necessary  to  the  general  business  of  the 
transportation  of  the  cargo,  and  contribute  to  the  reward  of 
capital  employed  in  maritime  service,  and  alike  should  be  re- 
garded as  maritime  service,  and  furnish  a  remedy  against  the 
vessel."  ^  But,  of  course,  there  is  no  lien  for  a  stevedore's  ser- 
vices rendered  in  the  home  port,  in  the  absence  of  a  statute  con- 
ferring such  lien.^ 

The  services  of  a  stevedore  in  discharging  a  vessel  are  rendered 
both  to  the  vessel  and  the  cargo,  and  therefore  he  has  a  lien  on 
both.^  As  between  the  vessel  and  the  cargo,  the  vessel  may  be 
primarily  liable,  as  where  the  services  are  rendered  in  discharging 
an  Tinseaworthy  vessel  before  the  voyage  commenced ;  ^  though  a 
claim  for  services  rendered  during  the  voyage  might  be  the  sub- 
ject of  average  between  the  vessel  and  the  cargo. 

Laborers  employed  by  the  head  stevedore  to  discharge  a  cai^ 
under  contract  with  the  master  of  a  vessel  have  no  lien  upon  tbe 
vessel.*  They  are  presumed  to  know  that  they  must  look  to  the 
contractor  alone  for  their  pay.  When,  however,  they  work  either 
upon  the  direct  employment  of  the  master,  or  upon  the  faith 


dores  are  employed  by  a  master  in  a  for-  part  of  the  undertaking  of  the  ship  as  its 

eign  port|  they  are  employed  on  the  per-  transportation  from  one  port  to  another. 

Bonal  credit  of  the  master.'*     The  Ilex,  2  Indeed,  it  is  an  essential  part  of  sach 

Woods,  229,  is  OTemiled.  transportation.     Freight    is  not  doe  or 

^  The  Senator,  21  Fed.  Rep.  191.  earned  until  the  cargo  is  at  least  placed 

It  has  been  held,  however,  that  steve-  on  the  wharf,  at  the  end  of  tbe  ship's 

dores  have  no  lien  for  services  in  loading  tackle.    To  say  that  the  final  delirerj  or 

and  stowing  a  cargo  before  the  vessel  com-  discharge  of  the  cargo  is  not  a  maritime 

mences  her  voyage.    Panl  t;.  Bark  Ilex,  2  service,  becanse  it  is  or  may  be  performed 

Woods,  229 ;    The  Olo  Oleson,  20  Fed.  partly  on  shore,  ia  simply  begging  the 

Rep.  384,  per  Dwyer,  J. ;  The  Esteban  de  question,  as  it  is  the  nature  of  the  ser- 

Antunano,  31  Fed.  Rep.  920.    But  this  vice,  and  not  the  place  where  rendered, 

view  is  not  supported  by  the  authorities  that  determines  its  character  in  this  re- 

generally.    The  Canada,  7  Fed.  Rep.  119.  apcct." 

Judge  Deady  says:  "To  my  mind  it  is  *  The  Wyoming,  36  Fed.  Rep.  493; 

very  plain  that  the  services  of  the  Steve-  The  Gilbert  Knapp,  37  Fed.  Rep.  209. 

dore  are  maritime  in  their  nature.   A  voy-  '  The  Director,  34  Fed.  Rep.  57;  The 

age  cannot  be  begun  or  ended  without  the  Canada,  7  Fed.  Rep.  119. 

stowing  or  discharge  of  cargo.    To  re-  *  The  Director,  34  Fed.  Rep.  57. 

ceive  and  deliver  the  cargo  are  as  much  a  *  The  Mark  Lane,  13  Fed.  Rep.  80a 
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of  bis  promise  thafc  he  will  see  them  paid,  they  are  entitled  to  a 
lien.^ 

1714.  The  removal  of  ballast  from  a  foreign  vessel  while 
in  port,  for  the  purpose  of  putting  her  in  condition  to  receive 
cargo  for  an  intended  voyage,  constitutes  a  maritime  service. 
There  is  a  strong  resemblance  between  the  services  rendered  in 
removing  ballast  and  those  rendered  by  a  stevedore.^  ^^  In  the 
one  case  it  is  work  done  in  removing  the  cargo  from  the  ship ; 
in  the  other,  it  is  work  done  in  removing  the  ballast.  This  dis- 
tinction is  enough,  however,  to  take  the  case  out  of  the  rule 
applicable  to  stevedores.  The  ballast  is  not  cargo.  It  is  rather 
a  part  of  the  ship,  like  the  boats,  the  sails,  the  anchors,  the 
stores,  and  many  other  things  that  go  to  the  full  equipment  of 
the  vessel.  The  ballast  is  necessary  to  the  complete  and  sea- 
worthy ship,  although,  unlike  them,  it  is  so  only  under  certain 
circumstances.  While  it  is  in  its  place  in  the  ship,  it  is  to  be 
regarded  as  a  part  of  the  ship  and  of  her  equipment.  The  ser- 
vice of  removing  it  when  she  is  to  take  on  board  her  cargo  is  of 
the  same  character  as  would  be  the  removal  of  the  anchors  or 
stores,  or  part  of  the  cargo,  if  required,  for  the  purpose  of  light- 
ening her,  that  she  might  cross  a  bar,  or  come  up  at  the  wharf  at 
which  she  is  to  discharge  her  cargo.  The  facts  that  the  service 
is  rendered  wholly  in  port,  that  the  vessel  is  not  actually  on  a 
vogage,  that  it  may  be  partly  rendered  on  the  land,  do  not  make 
it  otherwise  than  a  maritime  service  on  the  foregoing  author- 
ities," 8 

1715.  The  wages  of  a  watchman  employed  on  a  vessel 
while  laid  up  in  port  are  not  a  maritime  lien,^  because  his 
services  do  not  assist  the  ship  in  discharging  a  maritime  obli- 
gation. But  the  services  of  a  watchman  upon  a  foreign  vessel 
detained  at  quarantine  create  a  lien.^  The  lien  of  a  watchman 
after  the  vessel  has  been  seized  by  the  marshal  under  process  is 
not  allowed.^    The  test  whether  there  is  a  lien  is  to  be  found  in 

1  The  Hattie'  M.  Bain,  20  Fed.  Rep.  Gumey  r.  Crockett,  Abb.  Adm.  490 ;  The 

SS9  ;  The  Mattie  May,  47  Fed.  Rep.  69.  Harriet   Olcott,  229  ;   McGinnis  r.  The 

s  Roberts  v.  The  Bark  Windermere,  2  Grand  Turk,  2  Pitts.  326  ;  The  £.  £. 

Fed.  Rep.  722,  729.  Barnard,  2  Fed.  Rep.  712. 

*  Roberts  v.  The  Bark  Windermere,  2  ^  The  Island  City,  1  Lowell,  375 ;  The 

Fed.  Rep.  722,  729,  per  Cboate,  J.  John  T.  Moore,  3  Woods,  61 ;  The  £ri- 

«  The  John  T.  Moore,  3  Woods,  61 ;  nagh,  7  Fed.  Rep.  231. 

Phillips  V.  The  Scattei^good,  1  Gilpin,  I ;  «  The  Erinagh,  7  Fed.  Rep.  231. 
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the  inquiry  whether  the  services  were  maritime  in  their  natare. 
If  the  vessel  was  laid  up  and  not  employed  on  any  voyage,  or  in 
the  performance  of  any  contract  of  affreightment,  the  services 
are  not  maritime,  and  do  not  create  a  lien.  But  if  the  services 
were  rendered  in  connection  with  any  voyage  performed  or  to 
be  performed,  they  are  maritime,  and  entitle  the  watchman  to  a 
lien. 

But  where  a  watchman  or  ship-keeper  was  employed  upon  a 
steamboat  laid  up  at  St.  Louis,  and  a  part  of  his  duty  was  to 
move  the  steamer  from  place  to  place  as  circumstances  might 
require,  and  he  did  in  fact  on  several  occasions  procure  a  tog  to 
move  her  from  one  anchorage  to  another,  in  order  to  insure  her 
safety,  it  was  held  that  his  claim  for  wages  grew  out  of  a  mari- 
time contract  which  entitled  him  to  a  lien.^ 

1716.  A  cooper  is  entitled  to  a  lien  for  services  in  putting 
the  cargo  into  deliverable  condition,  because  it  is  the  duty  of  the 
ship  to  deliver  the  cargo  in  good  order.^ 

The  weighing,  inspecting,  and  measuring  of  a  cargo  of  a  vessel 
constitutes  a  maritime  service.^ 

1717.  Towage  Bervices  are  presumptively  a  lien  on  the  ves- 
sel. It  is  for  the  claimant  to  prove  a  personal  credit  only,  or  to 
show  circumstances  that  negative  a  credit  to  the  vessel.^  The 
owner  of  a  tug-boat  is  entitled  to  a  lien,  equally  at  least  with  a 
pilot,  for  towage  services  rendered  to  a  vessel  in  her  home  port^ 
Sailing  vessels  are  largely  dependent  upon  tugs  and  towing  ves- 
sels for  taking  them  into  and  out  of  harbors.  The  tug  thus  be- 
comes a  substitute  for  both  seamen  and  pilot.  The  owner  of  a 
steamer  in  like  manner  has  a  lien  upon  a  tug-boat  for  services 

• 

^  The  Maggie  F.  32  Fed.  Bep.  300.  maritime  service  which  the  ship  rendered 

Thayer,  J.,  said  that  the  later  canes  have  to  the  cargo,  and  withoat  which  the  ob- 

established  a  more  liberal  interpretation  ject  of  the  voyage  could  not  be  accom- 

of  the  term  **  maritime  contract "  than  was  plished." 

adopted  in  the  early  cases.    For  a  similar  *  Constantino  v.  The  RiTer  QDeea.  2 

case,  see  Wishart  v.  The  Jos.  Nixon,  43  Fed.  Rep.  731. 

Fed.  Kep.  926,  where  the  senrices  were  *  The  Erabtins^  50  Fed.  Rep.  126. 

rendered  at  the  home  port.  *  The  Mystic,  30  Fed.  Rep.  73 ;  The 

3  The  Onore,  6  Ben.  564.    Jndge  Ben-  John  Cnttrell,  9  Fed.  Rep.  777^    CcnUra, 

edict  said :  "  Many  maritime  contracts  are  Dalzell  v.  The  Daniel  Kaine,  31  Fed.  Rep. 

performed  on  land,  and  by  persons  having  746 ;  The  Bob  Connell,  1  Fed.  Rep.  216. 

no  immediate  connection  with   the  sea.  There  is  no  lien  for  towage  senrices  imder 

The  services  in  question  are  maritime,  the  statute  of  Penniylvania.    Dalzell  v, 

because  they  are  a  necessary  part  of  the  The  Daniel  Kaine,  31  Fed.  Rep.  746. 
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rendered  in  assisting  the  tug  in  rescuing  a  wrecked  vessel.  The 
steamer  not  being  employed  by  the  wrecked  vessel,  it  has  no  lien 
upon  that  for  salvage ;  but  rendering  the  service  under  a  contract 
with  the  tug-boat,  the  lien  is  against  that  boat.^ 

1718.  There  is  a  maritime  lien  for  salvage  services.^  It  is 
impracticable  to  consider  at  length  what  services  amount  to  sal- 
vage services.  The  necessary  elements  of  such  service  are  a 
threatened  peril  to  a  vessel,  and  services  rendered  in  rescuing  her 
from  such  peril.  There  are  different  grades  of  such  service, 
depending  upon  the  peril  threatened  and  the  service  rendered. 
According  to  the  circumstances  of  the  case,  the  allowance  for 
such  services  may  be  very  large,  or  they  may  be  very  small, 
amounting  to  scarcely  more  than  a  charge  for  towage.^  An 
agreement  to  pay  a  salvor  a  specified  sum  if  he  succeeds  in  rais- 
ing a  vessel  within  a  specified  time,  and  a  larger  sum  if  it  requires 
a  longer  time,  does  not  deprive  the  salvor  of  bis  lien.  *^  Nothing 
short  of  a  distinct  agreement  to  pay  the  stipulated  sum,  whether 
the  service  be  successful  or  not,  will  change  the  character  of  a 
salvage  service  into  a  mere  ordinary  contract  of  employment,  or 
deprive  it  of  its  maritime  lien."  ^ 

1719.  A  lien  for  wharfage  arises  against  a  foreign  vessel.^ 
This  is  a  maritime  contract ;  and  if  the  lien  is  given  by  statute 
against  a  domestic  vessel,  it  may  be  enforced  in  the  admiralty.^ 

There  is  no  maritime  lien  for  the  storage  of  sails." 

There  is  no  maritime  lien  for  lockage  in  a   public  navigable 

river  if  the  services  were  rendered  to  a  vessel  in  her  home  port.^ 
There  is  no  lien  for  services  rendered  in  navigating  a  raft  of 

logs.* 

1  The  Murphy  TngB,  28  Fed.  Eep.  429.        «  The  M.  Vandercook,  24  Fed.  Rep. 

'  In  Arkansas  a  lien  is  given  upon  any  472. 
boat.  Teasel,  raft,  or  other  property  wrecked       *  Chapman  v.  The  Greenpoint,  38  Fed. 

or  lost  for  salvage  of  same.    Dig.  of  Stats.  Hep.  67 1 ,  per  Brown,  J. ;  The  Camanche,  8 

1884,  §  6068.   In  Calif omia,  Horth  Dakota,  Wall.  448, 477 ;  Adams  v.  Island  City,  I 

and  South  Dakota,  any  person  other  than  Cliff.  210 ;  The  Loaisa  Jane,  2  Low.  295. 
the  master,  mate,  or  a  seaman  thereof,  who       ^  Ex  parte  Easton,  95  U.  S.  68  ;   Ex 

reacnea  a  ship,  her  appnrtenances,  or  cargo  parte  Lewis,  2  Gall.  483. 
from  danger,  is  entitled  to  a  reasonable       ®  The  Virginia  Bnlon,  13  Blatchf.  519. 

compensation  therefor,  to  be  paid  out  of  And  see  The  John  M.  Welch,  18  Blatchf. 

the  property  saved.    He  has  a  lien  for  snch  54. 

claim,  which  is  regulated  by  the  statute       ^  Hubbard  v.  Roach,  2  Fed.  Rep.  393. 
on  liens.    Civ.  Code  of  California,  §  2079 ;        "  Monongahela  Nav.  Co.  r.  The  Bob 

Code  of   Dakota  1883,  §  1207  of  Civ.  Connell,  1  Fed.  Rep.  218. 
Code.  »  A  Raft  of  Logs,  9  Chic  L.  N.  26. 
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1720.  There  is  a  lien  in  the  admiralty  in  favor  of  the  vessel 
on  the  cargo  for  freight.^  '^  Sach  a  lien  is  regarded  in  the  jaris- 
prudence  of  the  United  States  as  a  maritime  lien,  because  it  arises 
from  the  usages  of  commerce,  independently  of  the  agreement  of 
the  parties,  and  not  from  any  statutory  regulations.  The  1^1 
effect  of  such  a  lien  is,  that  the  ship-owner,  as  carrier  by  water, 
may  retain  the  goods  until  the  freight  is  paid,  or  he  may  enforce 
the  same  by  a  proceeding  in  rem  in  the  district  court.  Bat  it  is 
not  the  same  as  the  privileged  claim  of  the  civil  law,  nor  is  it  an 
hypothecation  of  the  cargo  which  will  remain  a  charge  upon  the 
goods  after  the  ship-owner  has  parted  unconditionally  with  the 
possession.  Although  the  lien  is  maritime  and  cognizable  in 
the  admiralty,  yet  it  stands  upon  the  same  ground  with  the 
lien  of  the  carrier  on  land,  and  arises  from  the  right  of  the  ship- 
owner to  retain  the  possession  of  the  goods  until  the  freight  is 
paid,  and  is  lost  by  an  unconditional  delivery  to  the  consignee."  ^ 

There  is  also  a  maritime  lien  for  demurrage.^ 

1720  a.  There  is  also  another  lien  in  a  contract  of  affreight- 
ment, that  is,  a  lien  of  the  freight  on  the  vesseL  This  is  a  lien 
for  the  safe  custody  and  due  transportation  of  the  goods  shipped, 
and  it  attaches  at  the  time  of  the  delivery  of  the  goods  to  the 
agents  or  owners  of  the  vessel.^ 

V.   Construction  and  Some  Port  Liens  under  Statutes. 

1721.  The  general  maritime  law  of  the  world  gives  a  lien 
for  labor  and  materials  supplied  in  the  oonstruction  of  a  ves- 
sel, though  in  the  United  States  there  is  no  admiralty  jurisdic- 
tion of  such  a  lien.  In  most  of  the  States  such  a  lien  has  been 
created  by  statute.  One  chief  purpose  of  the  state  statutes  relat- 
ing to  liens  upon  vessels  is  to  effectually  secure  payment  for  the 
labor  and  materials  expended  in  the  building  and  equipping  of 
vessels  in  domestic  ports,  thus  in  effect  restoring  the  privilege 
given  by  the  general  maritime  law  as  it  exists  in  other  oommer- 

1  The  Bird  of  Paradise,  5  WalL  545,  Donaldson  v.  McDoweU,  1  Holmes,  290; 
555  ;  Bags  of  Linseed,  1  Black,  108;  The  Two  Hundred  and  Seventy-fire  Tods  of 
Ira  B.  EUems,  48  Fed.  Rep.  591.  Mineral  Phosphates,  9  Fed.  Rep.  209. 

2  The  Bird  of  Paradise,  5  WalL  545,  •  The  Maggie  Hammond,  9  WalL  435  ; 
per  Clifford,  J.    See  §  870.  Pearce  u.  The  Thomas  Newton,  41  Fed. 

s  The  'Hyperion's  Cargo^  2  Lowell,  93  ;    Bep.  106. 
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cial  countries ;  ^  and  the  other  chief  purpose  is  to  give  a  lien  for 
supplies  famished  in  domestic  ports  similar  in  effect  to  a  maritime 
lien  for  supplies  furnished  in  a  foreign  port. 

1722.  In  the  United  States  there  is  no  maritime  lien  for 
work  done  and  materials  furnished  towards  the  origrinal  con- 
struction of  a  vessel)  and  a  lien  therefor  created  by  a  state  stat- 
ute is  not  enforcible  in  admiralty.^  No  lien  exists  for  materials 
furnished  for  the  equipment  of  a  new  vessel,  which  were  necessary 
to  fit  it  for  use,  and  were  contemplated  from  the  beginning  as  a 
part  of  its  construction,  though  not  included  in  the  original  con- 
tract, and  even  if  furnished  a  month  after  the  hull  was  launched, 
but  before  any  voyage,*  Where  a  floating  scow  was  constructed 
in  New  Jersey  and  towed  to  Pennsylvania,  where  machinery  was 
furnished  under  contract  with  the  builders,  who  had  undertaken 
to  construct  the  scow  with  such  machinery,  it  was  held  that 
the  machinery  was  furnished  in  the  original  construction  of  the 
vessel.* 

The  reason  given  for  the  rule,  that  a  contract  for  building  a 
ship  is  not  maritime,  is  that  the  contract  is  made  on  land,  to  be 
performed  on  land,  and  has  no  reference  to  a  voyage  to  be  per- 
formed.^ As  the  decisions  now  stand,  there  is  no  lien  for  the 
building  of  a  vessel,  or  for  fitting  her  with  engines,  boilers,  or 
other  machinery  which  enter  into  her  construction  when  she  is  * 
built ;  nor  is  there  any  lien  for  sails  made  for  and  fitted  to  a  ship 
when  she  is  built,  or  for  anchors  and  chains  furnished  her  at  that 

1  Randall  v,  Roche,  30  N.  J.  L.  220,  82  46  Fed.  Rep.  136 ;  Baizley  v.  The  Odorilla, 

Am.  Dec.  233;  Merrick  v.  Avery,  U  Ark.  121  Pa.  St.  231,  15  Atl.  Rep.  521. 

370,  378.  It  is  declared  in  the  later  case  of  Insnr- 

3  People's  Ferry  Co.  v.  Beers,  20  How.  ance  Co.  v.  Dunham,  11  Wall.  1,  28,  that 
393;  Roach  v.  Chapman,  22  How.  129;  the  effect  of  the  decisions  in  People's  Ferry 
Morewood  v,  Eneqaist,  23  How.  491,  494 ;  Co.  v.  Beers,  20  How.  393,  and  Roach  v. 
Edwards  v,  Elliott,  21  Wall.  532;  The  St.  Chapman,  22  How.  129,  is  not  to  be  ex- 
Lawrence,  1  Black,  522,  531 ;  The  Ship  tended  by  implication  to  other  cases. 
Norway,  3  Ben.  163 ;  The  Eliza  Ladd,  3  ^  Inre  Glenmont,  32  Fed.  Rep.  703. 
Sawyer,  519 ;  The  Connt  de  Lesseps,  17  There  can  be  no  lien  except  by  statute 
Fed.  Rep.  460 ;  The  Pacific,  9  Fed.  Rep.  for  spars  famished  to  a  Tessel  for  its  ori- 
120;  The  Guiding  Star,  9  Fed.  Rep.  521 ;  ginal  outfit.    The  Maud  Carter,  29  Fed. 
Scull  V,  Shakespear,  75  Pa.  St.  297 ;  Sin-  llep.  156,  per  Nelson,  J. 
ton  r.  Steamboat  Roberts,  34  Ind.  448,  46  *  The  Connt  de  Lesseps,  17  Fed.  Rep. 
Ind.  476,  7  Am.  Rep.  229 ;  Coryell  v.  Pe-  460.    And  see  Waddell  v.  The  Daisy,  2 
rine,  6  Rob.  23 ;  The  Orpheus,  2  Cliff.  29 ;  Wash.  T.  76. 

The  Royal  George,  1  Woods,  290 ;  The  *  People's  Ferry  Co.  ».  Beers,  20  How. 

Manhattan,  46  Fed.  Rep.  797;  The  Ma-  393.                                                      ^ 
drid,  40  Fed.  Rep.  677  ;  The  J.  C.  Rich, 
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time.     Such  things  constitute  a  part  of  the  ship,  and  without 
them  she  could  perform  no  yoyage  at  all.^ 

But  not  everything  furnished  a  ship  when  she  is  boilt  goes 
into  her  construction.  For  instance,  it  is  held  that  a  contract  to 
furnish  nets  to  a  fishing  yessel  is  a  maritime  contract,  in  view  of 
the  subject-matter,  though  the  contract  be  made  upon  the  land 
and  the  nets  be  delivered  upon  the  land;  and  if  they  are  fur- 
nished in  a  foreign  port,  a  lien  for  their  price  is  created  on  the 
vessel.^ 

1722  a.  But  contraots  for  equipping  a  new  vessel  left  in- 
complete by  the  builders  are  maritime,  if  they  are  entered  into 
After  the  vessel  has  been  launched  and  named  and  has  become 
<)apable  of  identification  as  a  vessel.  It  makes  no  difference  in 
principle  whether  a  vessel  may  have  been  once  complete,  and 
Afterwards  disabled  and  stripped,  or  whether  the  things  necessary 
to  render  her  complete  and  seaworthy  are  lacking  simply  because 
they  have  never  been  supplied.^  Yet  in  a  Pennsylvania  case, 
where  the  new  hull  of  a  vessel  built  in  Delaware  was  brought  by 
the  builders  to  Philadelphia,  where  the  work  could  be  more  con- 
veniently completed,  it  was  held  that  a  lien  for  the  work  done  in 
Philadelphia  was  not  within  the  exclusive  jurisdiction  of  the 
.admiralty  courts,  but  might  be  enforced  in  the  courts  of  the  Stated 

1723.  There  is  a  lien  upon  vessels  at  common  law  tcx 
work  done  upon  them,  if  possession  is  taken  and  retained 
.until  the  claim  is  paid,  whether  it  be  done  in  the  construction  or 
repair  of  them,  and  whether  they  be  in  their  home  ports  or  not 
Thus,  a  shipwright  has  such  a  lien.^  The  nature  of  the  posses- 
sion cannot  be  just  the  same  as  that  which  a  mechanic  has  of  an 

1  The  Hiram  B.  DixoDi  33  Fed.  Rep.  templated  all  the  materials  furniBhed  to 

297,  per  Benedict,  J.  make  the  vessel  serriceable  from  the  be- 

In  the  case  of  In  re  Qlenmont,  32  Fed.  ginning,  and  that  no  maritime  Uen  existed. 

Bep.  703,  it  appeared  that,  a  month  after  ^  The  Hiram  B.  Dixon,  33  Fed.  Bep. 

the  hull  of  a  steamboat  was  built,  and  the  297. 

propelling  power  put  in,  the  libellant  fur-  *  The  Manhattan,  46  (Fed.  Bep.  797, 

nished  her  with   stores,  iuel,  tiller-line,  per  Hanford,  J. ;  The  Eliza  Ladd,  3  Saw- 

check-line,  copper  wire,  j)acking  for  msr  jer,  519 ;  The  BoTenae  Cntter  No.  2,  4 

chinery,  pails  for  roof,  beds  and  bedding.  Sawyer,  143. 

etc.    On  the  day  this  outfit  was  received,  «  Baizley  o.  The  Odorilla,  121  Pa.  Sl 

the  boat  made  her  first  trip.    Although  it  231: 

did  not  appear  that  the  original  contract  ^  The  Marion,  1  Story,  63;  The  B.  F. 

included  these  materials,  it  was  held  that  Woolsey,  7  Fed.  Bep.  108;   The  Two 

the  original  construction  of  the  boat  cxm-  "MaajB,  10  Fed.  Bep.  919. 
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ordinary  article  made  or  repaired.  If  a  shipwright  receives  a 
ship  into  his  dock  for  repairs,  and  the  actual  custody  is  surren* 
dered  to  him,  and  he  is  made  responsible  for  her  care  and  safety, 
he  has  a  common  law  lien  for  work  done  upon  the  vessel,  al- 
though the  master  remains  by  her  most  of  the  time,  and  retains 
the  mate  and  cook  to  help  in  the  repairs,  and  not  with  the  intent 
to  retain  the  custody  of  the  vessel.^ 

Such  common  law  liens  may  be  enforced  in  admiralty  when 
the  lien  arises  out  of  a  maritime  contract  or  service,  such,  for 
instance,  as  the  repairing  of  a  domestic  vessel.^ 

Where  only  a  common  law  remedy  is  sought,  and  the  cause 
of  action  is  also  cognizable  in  admiralty,  the  state  courts  have 
concurrent  jurisdiction.^  A  common  law  remedy  is  not  always 
the  same  thing  as  a  remedy  in  the  common  law  courts ;  but  a 
common  law  remedy  in  maritime  matters  which  the  States  may 
enforce  must  be  such  .a  remedy  as  the  common  law  itself  was 
competent  to  give,  not  such  as  a  legislature  might  confer  on  a 
common  law  court.^ 

1724.  It  is  competent  for  any  State  to  create  a  lien  by 
statute  for  labor  done  and  materials  furnished  for  building  a 
ship,  and  it  may  enact  reasonable  rules  and  regulations  prescrib- 
ing the  mode  of  enforcing  such  liens,  if  they  are  not  incon- 
sistent with  the  exclusive  jurisdiction  of  the  admiralty  courts.* 
The  state  laws  can  only  authorize  the  enforcement  of  such  a  lien 
by  common  law  remedies  in  the  State  which  enacted  the  statute 
creating  the  lien.  The  state  statutes  can  confer  no  jurisdiction 
upon  the  courts  of  the  United  States.  A  local  statute  can  nei- 
ther enlarge  nor  diminish  the  admiralty  jurisdiction.^  The  only 
effect  of  a  state  statute  giving  a  lien  for  building  a  vessel  is,  to 
attach  a  lien  to  a  contract  originally  maritime  in  nature,  but  not 
to  make  a  contract  maritime  which  was  not  so  originally. 

1  The  B.  F.  Woolsey,    7   Fed.    Rep.  208;  Sinton  v.  Steamboat  Roberts,  46  Ind. 

108.  476;  Baizley  v.  The  Odorilla,  121  Fa.  St. 

>  The  Marion,  1  Story,  68 ;  The  B.  F.  231, 15  Atl.  Rep.  521. 

Woolaey,  7  Fed.  Rep.  108.  •  Roach  v.  Chapman,  22  How.  129 ; 

*  Bohannon  v.  Hammond,  42  Cal.  227.  The  Pacific,  9  Fed.  Rep.  120. 

*  Hayford  v.  Cunningham,  72  Me.  128,  The  case  of  The  People's  Ferry  Co.  v. 
133,  per  Peters,  J.  Beers,  20  How.  393,  put  an  end  to  the 

*  Edwards  v.  Elliott,  21  Wall  532 ;  practice  which  once  obtained  of  allowing 
The  Belfast,  7  WalL  624,  645 ;  Sheppard  admiralty  jurisdiction  in  the  federal  courts 
V.  Steele,  43  N.  Y.  52,  55,  3  Am.  Rep.  to  enforce  statutory  liens  arising  in  the 
660 ;    Ferran  v,  Hosford,  54  Baib.  200,  original  construction  of  Tessels. 
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1726.  The  admiralty  courts  of  the  United  States  have  no 
Jurisdiction  to  enforce  liens  for  labor  and  materials  fornished 
in  the  construction  of  vessels.  A  contract  to  construct  a  yes- 
eel  is  not  a  maritime  contract;  and  the  lien  for  constraction  is 
not  a  maritime  lien.  A  state  statute  giving  a  lien  for  work  done 
and  material  furnished  in  the  original  construction  of  a  vessel  does 
not  give  rise  to  a  maritime  contract.^  The  law  upon  this  point 
is  forcibly  stated  by  Mr.  Justice  Gray :  ^  "  The  admiralty  jurisdic- 
tion is  conferred  on  the  courts  of  the  United  States  by  the  Con- 
stitution, and  cannot  be  enlarged  or  restricted  by  the  legislature 
of  a  State.  When  a  right  maritime  in  its  nature  has  been  cre- 
ated by  the  local  law,  the  admiralty  courts  of  the  United  States 
may  doubtless  enforce  that  right,  according  to  their  own  rules  of 
procedure.^  But  no  state  legislation  can  bring  within  the  juris- 
diction of  those  courts  a  subject  not  maritime  in  its  nature.*'* 

The  federal  courts  sitting  in  admiralty  may  enforce,  according 
to  their  own  rules  of  procedure,  a  right  created  by  a  state  stat- 
ute, which  right  is  maritime  in  its  nature,  but  not  a  right  which 
is  not  of  a  maritime  nature.  The  state  statutes  cannot  create  an  ad- 
miralty lien,  or  ingraft  any  new  provision  upon  the  admiralty  laws.^ 

A  libel  which  claims  a  lien  under  the  general  maritime  law  may 
be  amended  so  as  to  assert  a  lien  under  the  law  of  the  State.^ 

State  statutes  which  attempt  to  confer  jurisdiction  upon  the 
courts  of  the  States  to  enforce  maritime  contracts  by  proceedings 
in  rem  are  in  contravention  of  the  Constitution  and  laws  of  the 
United  States.^  Consequently  the  admiralty  court  has  no  juris- 
diction to  enforce  a  construction  given  by  a  state  statute.  The 
jurisdiction  is  in  the  state  courts.^ 

1  The  J.  C.  Rich,  46  Fed.  Rep.  136.  *  Welsh   ».  The  North  Cambria,  40 

a  The  H.   E.  Willard,  52  Fed.  Rep.  Fed.  Rep.  655  ;  The  Manhasset,  18  Fed. 

387.  Rep.  918 ;  The  Sylvan  Glen,  9  Fed.  Rep. 

>  Citing  The  General  Smith,  4  Wheat.  335.    These  were  actions  by  administra- 

438,  443  ;  The  Planter,  7  Pet.  324,  341 ;  tors  for  damages  resulting  in  the  death  of 

The  St.  Lawrence,  1  Black,  522,  526, 527  ;  their  intestates. 

Ex  parte  McNiel,  13  Wall.  236 ;  The  Lot-  «  The  Samuel  Marshall,  49  Fed.  Rep. 

tawanna,    21    Wall.  558,  575,  576,  580 ;  754. 

The  Corsair,  145  U.  S.  335,  347, 12  Sup.  t  The  Sylvan   Stream,  35   Fed.  Rep. 

Ct.  Rep.  949.  314  J  The  Moses  Taylor,  4   Wall  411; 

*  Citing  The  Orleans,  11  Pet.  175,  184;  The  Hine  ».  Trevor,  4  Wall.  555 ;  Warren 

The  Jefferson,  20  How.  393 ;  The  CapU  t;.  Eelley,  80  Me.  512,  15  Atl.  Rep.  49. 

tol,  22  How.  129;  The  St.  Lawrence  and  b  Roach  v.  Chapman,  22  How.  129; 

The  Lottawanna,  vbi  supra,  Edwards  v.  EllioU,  21  Wall  532;  Yowig 
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As  to  claims  not  in  their  nature  maritime,  the  state  jurisdiction 
is  not  impaired,  and  there  are  no  restrictions  upon  the  power  of 
the  States  to  prescribe  such  forms  of  procedure  for  their  collec- 
tion as  may  be  deemed  appropriate  and  necessary.^ 

1726  a.  A  statutory  lien  for  construction  includes  materi- 
als necessary  to  the  rigging  and  equipment  of  a  vessel ;  ^  and 
the  lien  for  such  materials  attaches  though  they  are  furnished 
at  another  port  to  which  she  had  been  brought  after  the  hull  and 
spars  of  the  vessel  had  been  completed  at  a  port  of  another  State, 
v^here  sufficient  rigging  was  put  upon  her,  and  a  sufficient  cargo 
for  the  necessary  ballast  was  taken  to  enable  her  to  go  to  the  port 
where  she  received  her  final  equipment. 

There  is  no  lien  for  materials  furnished  towards  building  a 
vessel  unless  the  contract  was  made  and  the  materials  furnished 
within  the  State  whose  statute  is  relied  upon  for  the  lien.^  Mate- 
rials furnished  within  the  State,  for  the  building  of  a  vessel  in 
another  State,  create  no  lien.* 

1726.  Contract  of  owner.  —  In  order  to  create  a  lien  upon  a 
vessel  for  her  construction  or  repair  under  a  state  statute,  the 
labor  must  have  been  performed  or  the  materials  furnished  by 
virtue  of  the  contract,  expressed  or  implied,  with  the  owners,  or 
with  the  agents,  contractors,  or  sub-contractors  of  such  owners, 
or  some  one  of  them,  or  with  some  person  having  been  employed 
to  construct,  repair,  or   launch  such  vessel,  or  to  assist  them.^ 

V.  The  Orpheas,  2  Cliff.  29 ;  McDonald  not  arise  in  a  contract  for  materials  and 

V.  The  NimbnBy  137  Mass.  360 ;  Foster  v,  snppIieB  furnished  to  a  yessel  in  her  home 

The  Richard  Busteed,  100  Mass.  409,  I  port;  and,  in  respect  to  such  contracts, 

Am.  Bep.  125;  Wilson  v.  Lawrence,  82  it  is  competent  for  the  States,  under  the 

N.  Y.  409  ;  Coryell  v.  Ferine,  6  Hob.  23  ;  decisions  of  this  coart,  to  create  such  lien 

King  r.  Greenwaj,  71  N.  Y.  413 ;  Foole  as  their  legislatures  maj  deem  jast  and 

V.  Kermit,  59  N.  Y.  554  ;  Sinton  v.  The  expedient,  not  amounting  to  a  regulation 

Roberts,  34  Ind.  448,  7  Am.  Rep.  229  ;  of  commerce,  and    to  enact   reasonable 

Wjatt  V.  Stuckley,  29  Ind.  279  ;  Thorsen  rules  and  regulations  prescribing  the  mode 

r.  The  J.  B.  Martin,  26  Wis.  488,  7  Am.  of  their  enforcement.*' 
Rep.  91.  3  Wilson  v.  Lawrence,  18  Hun,  56,  af- 

1  Brookman  v.  Hamill,  43  N.  Y.  554,  firmed  82  N.  Y.  409;  McDonald  v.  The 

557  ;  Stapp  i?.  The  Clyde,  43  Minn.  192, 45  Nimbus,  137  Mass.  360. 
N.  W.  Rep.  430;  The  Ad.  Hine  v.  Trevor,        «  Fhillips  u.  Myers,  30  How.  Pr.  184. 
1  West.  Jnr.  246,  note ;  The  Belfast,  7        «  Moores  v.  Lunt,  1  Hun,  650,  4  T.  & 

Wall.  644,  645.    In  the  latter  case,  Jus-  C.   154,  rcYersing   13  Abb.  Fr.   (N.   S.) 

tice  Clifford  says:  "Authority  does  not  166,  and  affirmed  by  the  Court  of  Ap- 

exist  in  the  state  courts  to  hear  and  de-  peals. 

termine  a  suit  in  rem  in  admiralty,  to  en-        *  The  John  Farron,  14   Blatchf.    24  ; 

force  a  maritime  lien.    Such  a  lien  docs  The  Sea  Witch,  34  Fed.  Rep.  654 ;  The 
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§§  1727,  1728.]  MARITIME  UENS. 

Therefore,  where  the  builder  of  a  vessel  made  an  agreement  with 
another  to  furnish  sails  which  were  to  remain  the  property  of 
the  latter,  and  the  vessel  was  to  be  sailed  upon  shares,  and  the 
person  who  agreed  to  furnish  the  sails  made  a  contract  with  the 
sailmaker  under  which  the  sails  were  furnished,  it  was  held  that 
the  sailmaker  could  not  maintain  a  lien  against  the  vessel.^ 

Neither  the  fact  that  materials  are  furnished  for  the  construc- 
tion of  a  vessel  on  credit,  nor  the  fact  that  they  are  delivered 
primarily  on  the  credit  of  the  builder  of  the  vessel,  defeats  a  hen, 
if  no  note  or  security  is  taken,  and  exclusive  credit  is  not  given 
to  the  builder.2 

1727.  Materials  for  two  vessels.  —  A  statutory  lien  for  mate- 
rials furnished  for  the  construction  or  repair  of  a  vessel  can  be 
enforced  only  against  that  vessel.  There  can  be  no  lien  on  one 
vessel  for  materials  supplied  for  another.  Where  materials  are 
furnished  for  two  vessels,  the  material-man  may  elect  to  which 
of  the  two  vessels  he  will  appropriate  them,  and  he  may  proceed 
against  that  one  for  such  part  of  the  materials  as  were  used  in 
that  vessel ;  for  there  is  no  reason  why  it  may  not  be  said 
with  truth  that  they  were  furnished  for  and  on  account  of  that 
vessel.* 

A  person  who  performs  labor  on  two  vessels,  under  an  entire 
contract  for  a  round  sum,  cannot  maintain  a  lien  on  one  of  the 
vessels  for  the  work  done  on  that  vessel,  whether  he  has  per- 
formed his  contract,  or  has  been  prevented  from  finishing  hb 
work  by  the  failure  of  the  owner  of  the  vessel  to  complete  the 
vessel  suflBciently  for  him  to  perform  it.* 

But  upon  a  general  contract  to  furnish  material  or  labor  for 
two  or  more  vessels,  no  entire  sum  for  the  whole  being  stipulated, 
but  the  same  to  be  furnished  at  certain  rates,  or  without  any 
rate  being  named,  then  the  amount  furnished  on  each  particular 
vessel  may  be  estimated,  and  a  lien  will  attach  for  the  same.*^ 

1728.  To  create  a  lien  for  oonstmotion  materials,  they 
must  be  actually  used,  or  furnished  for  use,  in  the  building  of 

Odorilla  r.  Baizlejr,  128  Pa.  St  283,  IS  «  Jones  r.  Keen,  115  Mass.  170, 183. 

Atl.  Rep.  511.  *  Rogers  v.    Currier,  13    Grajr,  129; 

1  Bates  r.  Emery,  134  Mass.  186.  Briggs  v.  A  Ught-Boat,   7  Allen,  387; 

^  Young  V.  The  Orpheus,  119   Mass.  The  Eiersage,  2  Curtis,   421 ;  Jones  r. 

179.  Keen,  115  Mass.  170. 

8  The  Kiersage,  2    Curtis,  421 ;   The 
WjomiDg,  36  Fed.  Rep,  493. 
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the  vessel ;  and  the  burden  of  proving  that  they  were  so  used 
or  furnished,  or  what  portion  of  them  was  so  used  or  furnished, 
rests  with  the  material-man.^  The  materials  must  either  actu- 
ally or  constructively  form  a  part  of  the  vessel.*  But  there  may 
be  a  lien  for  materials,  such,  for  instance,  as  spars,  wrought  and 
furnished  for  a  particular  vessel  in  process  of  construction,  al- 
though the  same  were  never  attached  to  the  vessel,  or  removed 
from  the  premises  of  those  by  whom  tliey  were  wrought  and 
famished.  Unless  the  statute  provides  for  the  u$e  of  the  mate- 
rial, as  does  the  mechanics'  lien  law  of  some  of  the  States,  it  is 
sufficient  that  the  materials  be  prepared  and  furnished  for  a  par- 
ticular vessel.* 

It  is  sufficient  to  show  that  the  materials  were  ordered  for  asd 
delivered  to  or  near  the  vessel,  and  the  lien  is  not  lost  though  part 
of  the  materials  are  subsequently  diverted  and  used  for  other 
vessels.^  But  no  lien  arises  from  the  breach  of  an  executory  con- 
tract, such  as  a  refusal  to  accept  materials  ordered.^ 

A  construction  lien  attaches  to  the  structure  as  soon  as  it 
assumes  the  form  or  shape  of  a  vessel,  though  it  is  still  on  the 
stocks.^ 

1729.  A  lien  maritime  in  its  nature  given  by  a  state  statute 
for  domestic  repairs  and  supplies  must  be  enforced  in  the 
oomiB  of  admiralty  of  the  United  States.  Claims  against  ves- 
sels for  domestic  supplies,  materials,  or  repairs  are  maritime  in 
their  nature,  and  cannot  be  enforced  under  the  state  statutes,  and 
these  statutes,  so  far  as  they  provide  a  remedy  in  rem^  are  in 
conflict  with  the  laws  and  Constitution  of  the  United  States.^ 

1  Fhcenix  Iron  Co.  v.  YesselB,  43  Han,  Sawjer,  37  Mich.  313 ;  Williams  v,  Chap- 

429;    Phillips  r.  Wright,  5  Sandf.  342;  man,  17  Bl.  423;  The  James  H.  Fientice, 

Hiscoz  V.  Harbeck,  2  Bosw.  506 ;  Velt-  36  Fed.  Rep.  777,  781. 

man  v.  Thompson,  3  N.  Y.  438,  440 ;  The  «  Phillips  v.  Wright,  5  Sandf.  342. 

Pacific,  1  Blatchf.  569,  573.  7  The  Moses  Taylor,  4  Wall.  411 ;  The 

>  Tonng  o.  The  Orphens,  119   Mass.  Hine  v.  Treyor,  4  Wall.  555;  The  Edith, 

179.  94  U.  S.  518;  The  Sylvan  Stream,  35 

*  Barstow  v.  Robinson,  2  Allen,  605.  Fed.  Rep.  314 ;  Crawford  v.  The  Caroline 

«  The  James  H.  Prentice,  36  Fed.  Rep.  Reed,  42  Cal.  469 ;  Brookman  v,  Hamill, 

777.  43  N.  Y.  554,  3  Am.  Rep.  731 ;  In  re  The 

«  The  Pacific,  1  Blatchf.  569,  588 ;  The  Josephine,  39  N.  Y.  19 ;  Poole  i;.  Kermit, 

Cabarga,  3  Blatchf.  75;  The  Daniel  Kaine,  59  N.  Y.  554;  Yose  v.  Cockcxoft,44  N. 

31  Fed.  Rep.  746,  748;  The  Alida,  Abb.  Y.  415  ;  Hayford  v.  Cunningham,  72  Me. 

Adm.  173;  The  Mnskegan,  7  Ohio  St.  128;  Warren  v.  Kelley,  80  Me.  512,  15 

377;   Veltman    v.  Thompson,  3    N.  Y.  Atl.  Rep.  49;  The  Gaiding  Star,  18  Fed. 

438 ;  Clark  v.  Smith,  14  111.  361 ;  Stout  v.  Rep.  263,  267 ;  The  Petrel  v.  Dumont,  28 
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§  1729.]  MABITIMB  UENS. 

The  admiralty  courts  have  exdusiye  jarisdiction  over  contracts 
purely  maritime.  The  present  policy  of  the  Supreme  Court  of  the 
United  States  upon  this  matter  was  definitely  established  by  the 
12th  Rule  adopted  in  May,  1872,  which  is  as  follows:  ''In  all 
suits  by  material-men  for  supplies  or  repairs  or  other  necessa- 
ries, the  libellant  may  proceed  against  the  ship  and  freight  in 
rem^  or  against  the  master  or  owner  alone  in  penonam.^^  ^ 
Since  this  rule  went  into  effect,  the  exclusive  jurisdiction  of  the 
district  courts  of  the  United  States,  as  admiralty  courts  in  suits 
by  material-men  for  supplies  and  repairs  furnished  domestic  ves- 
sels, has  been  generally  asserted  by  the  federal  courts,^  and  gen- 
erally conceded  by  the  state  courts.'     "  The  tendency  of  judicial 

Ohio  St  602 ;  Deyer  v.  The  Hope,  42  ^  The  Lottawanna,  21  Wall.  558;  The 
Miss.  715;  Sheppard  ».  Steele,  43  N.  Y.  B.  F.  Woolaej,  7  Fed.  Rep.  108;  The 
52;  The  John  Farron,  14  Blatchf.  24,26;  Loais  Ol8en/52  Fed.  Rep.  652;  The 
United  States  v,  Ferrj  Co.  21  Fed.  Rep.  Mary  Gratwick,  2  Sawyer,  342.  And  see 
331,  337 ;  Waggoner  u.  St.  John,  10  Heisk.  cases  in  note  7,  §  1789. 
503 ;  Marshall  v.  Curtis,  5  Bush,  607,  615 ;  Mr.  Justice  Holmes  deliTering  the  opin- 
Wight  V.  Maxwell,  4  Mich.  45,  54;  Wal-  ion  in  Atlantic  Works  r.  The  Glide  (Mass.), 
ters  9.  The  Mollie  Dozier,  24  Iowa,  192 ;  33  N.  E.  Rep.  163,  to  the  effect  that  the 
Weston  V,  Morse,  40  Wis.  455 ;  The  Ma-  state  courts  haye  jurisdiction  in  sach 
drid,  40  Fed.  Rep.  677  ;  The  Menominie,  cases,  said :  *'  The  Supreme  Court  of  the 
36  Fed.  Rep.  197  ;  Clyde  v.  Steam  Trans-  United  States  has  given  no  decision  upon 
portation  Co.  36  Fed.  Rep.  501.  the  question.  Had  it  done  so,  of  coune 
1  The  12th  Rule  as  original!/  adopted  we  should  defer  to  its  authority  upon  a 
in  1844  authorized  a  proceeding  in  rem  matter  of  which  it  is  the  final  judge.  Bat, 
against  domestic  ships  where,  bjr  the  local  until  there  is  a  direct  adjudication  bj  the 
law,  a  lien  was  given  to  material-men  for  only  tribunal  whose  decision  is  an  antho^ 
supplies,  repairs,  or  other  necessaries,  ity,  we  feel  bound  to  exerdae  our  ovn 
Owing  to  the  confusion  arising  from  va-  judgment  upon  the  merits  of  the  case, 
riotts  state  powers,  and  the  constructions  The  dicta  which  have  been  uttered  in 
put  on  them  by  the  state  courts,  the  rendering  decisions  of  the  Supreme  Court 
rule  was  changed  in  1859  so  as  to  provide  have  not  been  consistent.  In  The  Letts- 
merely  that  proceedings  in  personam,  but  wanna,  21  Wall.  558,  580,  the  jari8di^ 
not  in  rem,  should  apply  to  cases  of  do-  tion  of  the  state  courts  is  denied.  In 
mestic  ships  for  supplies,  repairs,  or  other  earlier  cases,  and,  if  we  interpret  their 
necessaries.  The  new  rule  was  found  to  language  rightly,  in  later  ones,  it  is  said 
work  injustice  in  many  cases,  and  accord-  or  implied  that  the  state  courts  can  act. 
ingly  the  rule  given  in  the  text  was  Johnson  v.  Elevator  Co.  1 19  U.  S.  38S, 
adopted.  In  The  Lottawanna,  21  Wall.  399,  7  Sup.  Ct.  Rep.  254;  Norton  r. 
558,  it  was  held  that  the  effect  of  the  new  Switzer,  93  U.  S.  355,  365,  366 ;  The  Bel- 
rule  was  to  restore  the  rule  of  1S44,  or  fast,  7  Wall.  624,  645,  646 ;  The  St.  Law- 
rather  to  render  the  rule  general  in  its  rence,  1  Black,  522,  530,  531 ;  Maguire  p. 
terms,  giving  to  material-men  in  all  cases  Card,  21  How.  248,  251." 
their  option  to  proceed  either  in  rem  or  '  See  cases  note  7,  §  1788.  There  are, 
in  personam.  See,  also.  The  Madrid,  40  however,  a  few  decisions  and  <2ieto  the  other 
Fed.  Rep.  677.  way,  asserting  the  jurisdiction  of  the  state 
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opinion  seems  to  be  that  the  jurisdiction  of  the  state  court  shall 
terminate  where  the  national  jurisdiction  begins,  and  that  there 

courts  to  enforce  state  laws  giving  lieiiB  for  pairs  upon  domestic  Teasels.    The  follow- 
labor  and  materials  f ornished  in  repair,  ing  is  from  his  opinion  :  "  Whether  the  con- 
ing domestic  yessels.    Atlantic  Works  v.  tract  is  maritime  does  not  depend  on  the 
The  Glide  (Mass.),  33  N.  E.  Rep.  163;  question  whether  it  can  be  enforced  by  a 
Bonnell  v.  The  Starlight,  103  Mass.  227,  lien  and  proceedings  in  rem,  but  on  the 
230;  Dock  Co.  v.  Gibson,  22   La.  Ann.  nature  and  sub]ec^matter  of  it.    Insnr. 
623;  Williamson  v.  Hogan,  46  111.  504;  ance  Co.  ».  Dunham,  11  Wall.  1 ;  Ferry 
Mitchell  ».  The  Magnolia.  45  Mo.  67 ;  Co.  v.  Beers,  20  How.  401 ;  Walters   v, 
Boylan  r.  The  Victory,  40  Mo.  244.  The  Mollie  Dozier,  24  Iowa,  192.    If  its 
In  the  first  named  case,  Mr.  Justice  nature  and  subject-matter  make  it  mari- 
Holmes,  delivering  the  judgment  of  the  time,  then  actions  to  enforce  it  are  exclu- 
conrt,  said :  **  If  the  statute  creating  the  si^'ely  cognizable  in   the  district  courts, 
lien  is  yalid,  then  it  would  be  strange,  to  except  as  to  the  common  law  remedies 
say  the  least,  if  the  law  which  creates  a  sa?ed  to  suitors.    Liens  given  by  state 
right  were  incompetent  to  protect  it,  and  laws  to  parties  furnishing  labor  and  ma- 
we   are  justified  in   looking  with  some  terials  in  repairing  domestic  vessels  have 
nicety  at  an  argument  which  leads  to  that  long  been  enforced  by  the  district  courts. 
result.    The  main  argument  against  the  Their  enforcement  has  been  sustained  by 
jurisdiction  seems  to  be  that  the  lien  de-  the  Supreme  Court  of  the  United  States, 
riyea  its  quality  from  the  contract ;  and  Feyroux  v.  Howard,  7  Pet.  324  ;  The  Lot- 
that,  as  the  latter  is  maritime,  the  former  tawanna,  21  WalL  558,  580 ;  The  Corsair, 
mnst  be,  and,  as  a  maritime  lien,  solely  145  U.  S.  335,  347, 12  Sup.  Ct.  Rep.  949. 
within  the   jurisdiction  of    the    district  But  they  have  not  been  enforced  by  the 
conrt ;  or  that  the  statute  giving  the  dis-  district  courts  because  the  state  laws  could 
trict  courts  jurisdiction  'of  all  civil  cases  confer  jurisdiction  upon  them  or  could 
of  admiralty  and  maritime  jurisdiction '  create  maritime  liens.    They  could  not  do 
excludes  the  state  courts  from  all  proceed-  either.   The  Belfast,  7  Wall.  644 ;  Ex  parte 
inga  in  aid  of  a  maritime  contract  except  McNiel,  13  Wall.  243 ;  Edwards  v.  Elliott, 
such  as  fall  within  the  description  of  a  21  Wall.  556.    Neither  have  they  been  en- 
'  common    law  remedy,*   in    the    saving  forced  as  a  matter  of  right  on  the  part  of 
clause ;  and  that  proceedings  in  rem  to  en-  the  suitor,  and  because  the  district  courts 
force  the  statutory  lien  are  a  remedy  for  were  bound  to  enforce  them,  which  would 
the  enforcement  of  the  contract  secured  be  only  another  way  of  saying  that  the 
by  the  lien.  ...  In  the  absence  of  convin-  state  laws  could  create  maritime  liens,  and 
cing  reasons  or  binding  authority  the  other  confer  jurisdiction  on  the  district  courts. 
way,  we  feel  bound  to  follow  the  case  of  The  St.  Lawrence,  1  Black,  528.    But  the 
Donnell  v.  The  Starlight,  to  the  full  ex-  state  legislatures  having  given  to  certain 
tent  of  the  proposition  there  laid  down  as  maritime  contracts  a  lien  in  the  nature  of 
settled,  — '  that  the  courts  of  a  State  have  a  maritime  lien,  though,  strictly  speaking, 
jurisdiction  to  enforce  liens,  created  by  its  not  such,  the  district   courts,  which  had 
laws,  for  labor  and  materials  furnished  cognizance  of  the  contracts  on  which  such 
in    constructing   or    repairing    domestic  liens  were  based,  and  whose  performance 
vessels.*"  they  were  designed  to  secure,  have  en- 
Justices  Morton    and  Enowlton    dis-  forced  them  in  the  interests  of  justice. 
sented ;  and  the  former  in  an  able  opinion  Finding  the  liens  in  existence,  and  within 
states  the  grounds  of  dissent,  and  his  rea-  their  power  to  enforce,  the  district  courts 
sons  for  following  the  numerous  federal  have  enforced  them  on  the  same  principle 
and  state  decisions  which  deny  state  juris-  on  which  they  have  enforced  liens  given 
diction  to  enforce  statutory  liens  for  re-  by  foreign  laws.    The  Maggie  Hammond, 
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shall  not  be  concnrrent  jurisdiction  in  any  questions  of  admiralty 
to  be  settled  by  process  and  proceedings  in  rem.^*  ^ 

1730.  The  admiralty  courts,  in  enforcing  a  lien  given  by  a 
state  statute,  are  governed  by  the  provisions  of  that  statute. 
While  any  lien  given  by  a  state  statute  must  be  enforced  by  pro- 
ceedings in  rem  in  admiralty,  provided  it  is  founded  upon  a  con- 
tract maritime  in  its  character,  and  the  contract  was  made  on  the 
credit  of  the  vessel,'  yet  such  lien  must  be  enforced  subject  to  all 
the  qualifications  and  limitations  imposed  by  the  state  law.^  In 
enforcing  the  statutory  lien  in  maritime  causes,  admiralty  courts 
do  not  adopt  the  statute  itself,  or  the  construction  placed  upon  it 
by  the  courts  of  common  law  or  of  equity,  when  they  apply  it. 
«^  Everything  required  by  the  statute,  as  a  condition  on  which  the 
lien  arises  and  vests,  must  of  course  be  regarded  by  courts  of 
admiralty,  for  they  can  only  act  in  enforcing  a  lien  when  the  stat- 
ute has,  according  to  its  terms,  conferred  it ;  but,  beyond  that,  the 
statute  as  such  does  not  furnish  the  rule  for  governing  the  ded- 
sion  of  the  cause  in  admiralty,  as  between  conflicting  claiois  and 
liens.  The  maritime  law  treats  the  lien,  because  conferred  upon  a 
maritime  contract  by  the  statute,  as  if  it  had  been  conferred  by 
itself,  and  consequently  upon  the  same  footing  as  all  maritirae 
liens,  the  order  of  payment  between  them  being  determinable  npon 
its  own  principles.  For  this  reason  it  ignores  altc^ther  liens 
given,  even  by  the  same  statute,  for  contracts  and  liabilities  not 
maritime  in  their  character,  such  as  those  for  materials  and  labor 
supplied  in  the  construction  of  the  vessel,  and  for  materials  and 
supplies,  whether  in  a  foreign  or  the  home  port,  furnished  not  on 
the  credit  of  the  vessel  itself,  and  also  liens  given  by  the  owner  of 
the  vessel,  as  in  case  of  mortgages."^ 

The  record  must  show  that  the  vessel  is  of  the  class  to  which 

9  Wall.  435;  The  Hayana,  1  Spr.  402;  pari  of  the  district  courts,  and  not  of 

Ex  parte  McNiel,  13  Wall.  243  ;  The  Co-  right  on  the  part  of  the  snitor." 

lambns,  5  Sawyer,  488.    This  was  not  a  ^  Havford  v.  Cunningham,  72  Me.  128, 

conferring  of  jarisdiction  on  the  district  183,  per  Peters,  J. 

conrts  by  the  state  or  foreign  laws.    The  *  The  Lottawanna,  21  Wall.  558, 581 ; 

jarisdiction,  as  said  in  Ex  parte  McNiel,  The  Howard,  29  Fed.  Rep.  604;  White  v. 

13  Wall.  243,  existed  already,  and  was  in-  The  Cynthia,  2  Fed.  Rep.  112. 

Yoked  to  give  effect  to  the  right  by  apply-  *  The  Edith,  94  U.  8.  518 ;  Tlie  Kingi- 

ing  an  appropriate  remedy.    Whether  the  ton,  23  Fed.  Rep.  200 ;  The  Canary,  No.  S, 

lien  created  by  the  state  law  shonld  be  22  Fed.  Rep.  532. 

enforced  was  a  matter  of  practice  on  the  *  The  Guiding  Star,  18  Fed.  Rep.  263, 

268,  per  Matthews,  J. 
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the  statutory  lien  applies ;  as,  for  instance,  in  Michigan  it  must  be 
shown  that  the  craft  is  of  above  five  tons  burden.^ 

No  maritime  lien  or  claim  can  be  founded  on  contracts  for  re- 
pairs or  supplies  furnished  to  vessels,  such  as  canal-boats,  engaged 
i¥holly  in  the  internal  commerce  of  a  State.^ 
.  1731.  State  statutes  confer  no  lien  upon  a  vessel  at  her 
home  port,  if  the  vessel's  credit  was  not  an  element  of  the 
contract.^  There  was  no  reason  for  thinking  that  such  statutes 
were  intended  to  do  more  than  to  give  domestic  material-men  the 
same  protection  which  the  maritime  law  afforded  to  foreign  mate- 
rial-men, or  for  thinking  that  it  was  intended  to  withdraw  demands 
of  the  former  from  the  operation  of  the  general  rules  and  princi- 
ples by  which  maritiiie  liens  are  governed.^  No  lien  exists  for 
materials  furnished  to  the  charterer  of  a  vessel  at  her  home  port,  if 
it  appears  that  the  material-man  was  aware  of  the  terms  of  the 
charter  party,  and  did  not  suppose  or  believe,  at  the  time  the 
work  and  materials  were  contracted  for,  that  they  were  supplied 
on  the  credit  of  the  vessel  or  of  her  owners.^  But  the  lien  is  not 
affected  by  the  fact  that  the  material-man  did  not  rely  exclusively 
upon  the  vessel,  but  looked  also  to  the  personal  credit  of  the 
builder  or  owner. 

A  charterer  who  is  also  master  has  power  to  bind  the  vessel 
for  debts  which  are  a  lien  under  a  state  statute,®  just  as  is  the  case 
in  the  admiralty."^ 

It  is  competent  for  the  legislature  of  the  State  to  create  liens 
upon  boats  and  vessels  navigating  inland  waters,  such  as  lakes 
lying  within  the  limits  of  the  State  which  are  not  navigable  waters 
of  the  United  States.  Suits  to  enforce  a  lien  against  boats  or 
vessels  thereon  are  not  within  the  admiralty  jurisdiction  of  the 
United  States.^ 

1732.  A  statutory  lien  is  limited  to  the  time  specified  for 


1  Goold  p.  JacobAon,  58  Mich.  288,  25  Hoffman,  J.  See,  also,  The  Yoang  Me- 
N.  W.  Rep.  194.  chanic,  2  Cuitis,  404. 

2  Maguire  v.  Card,  21  How.  248 ;  Allen  «  The  Howard,  29  Fed.  Rep.  604 ;  Phil- 
V.  Newberry,  21  How.  244;  Fralick  v.  lips  v,  Wright,  5  Sandf.  342;  Mott  v, 
Betts,  13  Hun,  632;  Brookman  v.  Hamill,  Lansing,  57  N.  Y.  112. 

43  N.  Y.  554,  3  Am.  Rep.  731.  «  Pendleton  v,  Franklin,  7  N.  Y.  508, 

s  The  Lottawanna,  21  Wall.  558,  581 ;  3  Sandf.  572. 

The  Samuel  Marshall,  49  Fed.  Rep.  754.  ?  gee  §  1680. 

«  The  Columbus,  5  Sawyer,  487,  per  ^  Stapp  v.  The  Clyde,  43  Minn.  192,  45 

N.  W.  Rep.  430. 
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its  enforoexnent,  and  no  rights  can  be  acquired  by  a  proceeding 
in  a  state  court  or  in  admiralty  after  the  expiration  of  that  time.^ 
The  limitation  of  the  statute  as  to  the  time  within  which  pro- 
ceedings may  be  taken  to  enforce  a  lien  must  be  recognized  and 
enforced  when  the  lien  is  set  up  in  a  court  of  admiralty.^ 

1733.  Filing  speoiflcations. —  Under  a  provision  that  a  debt 
shall  cease  to  be  a  lien  unless  the  lien-holder  shall,  within  a  cer- 
tain number  of  days  after  her  departure,  file  specifications  of  his 
lien,  it  is  held  that  the  filing  of  specifications  before  her  departure 
is  not  a  compliance  with  the  act ;  and  unless  the  specifications  are 
filed  within  the  limited  time  after  the  departure,  a  subsequent 
arrest  of  the  vessel  could  not  be  sustained.^  But  if  the  vessel  is 
arrested  and  gives  a  bond  for  her  release  within  the  time  limited, 
the  filing  of  the  specifications  is  not  necessary,  because  the  bond 
supersedes  any  further  need  of  specifications.^  If  the  vessel  is 
arrested  and  sold  before  the  expiration  of  the  time  for  filing 
specifications,  and  no  specifications  are  filed  at  any  time,  the  pro- 
ceeds in  court  should  be  distributed  according  to  the  liens  at  the 
time  the  libel  was  filed.^  Whether  in  any  case  the  filing  of  speci- 
fications is  necessary  after  the  filing  of  the  libel  and  the  custody 
of  the  marshal  seems  questionable.^ 

1734.  A  departure  from  port  within  the  meaniner  of  the 
statutes  is  a  going  to  sea  in  pursuit  of  some  trade  or  business, 
without  reference  to  the  distance  or  duration  of  the  voyage.  A 
tug-boat  engaged  in  business  at  Boston  departs  from  her  port 
when  she  tows  a  vessel  to  Lynn,  a  few  miles  distant.^  ^*  In  going 
to  Lynn,  the  Helen  Brown  went  outside  of  the  headlands  and 
light-houses  which  mark  the  outward  geographical  limits  of  Bos- 
ton harbor,  and  entered  Massachusetts  Bay.  She  was  then  npon 
the  high  seas ;  she  had  left  her  port  and  had  gone  to  sea.  Whether 
her  departure  was  for  a  longer  or  shorter  voyage,  or  with  the  in- 
tention of  returning  sooner  or  later,  can  make  no  difference.  She 
went,  not  secretly,  or  for  the  purpose  of  avoiding  the  lien,  bat 

1  The  Alanson  Samner,  28  Fed.  Rep.  Am.  Rep.  660;  Onderdonk  v.Yoorliis,  S 

670.  Rob.  24. 

3  The  City  of  Salem,  31  Fed.  Rep.  616.        «  The  Niagara,  SI  Fed.  Rep  163. 

»  Squires  ».  Abbott,  61  N.  Y.530;  King        •  The  Niagara,  31  Fed.  Rep.  163,  per 

r.  Greenway,  71  N.  Y.  413 ;  The  Niagara,  Brown,  J. 
31  Fed.  Hep.  163.  ^  The  Helen  Brown,  2S  Fed.  Rep.  Ill; 

«  Sheppard  r.  Steele,  43  N.  Y.  52,  3  Rockefeller  v.  Thompson,  2  Sandf.  395. 
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openly,  and  in  the  line  of  her  regular  employment.''  ^  A  cruise 
from  Boston  to  Newport,  though  made  in  order  to  attend  a  re- 
gatta, ia  a  departure  within  the  meaning  of  the  statute.^  But  a 
lien  is  not  lost  by  the  yesseFs  making  a  trial  trip.^ 

1735.  Lien-holders  to  join  in  suit.  —  The  statutes  generally 
provide  that  all  claimants  of  liens  may  come  in  and  have  their 
rights  enforced  in  one  suit,  as  they  may  in  a  libel  in  admiralty. 
If  any  one  having  a  lien  neglects  to  join  in  the  suit  or  to  file  his 
claim  against  the  proceeds,  he  cannot,  after  a  sale  of  the  vessel 
under  judgment  and  execution  upon  one  of  the  claims,  have  the 
vessel  seized  in  the  hands  of  the  purchaser  in  a  suit  upon  his  own 
claim.     The  purchaser  takes  the  vessel  discharged  of  all  liens.^ 

1736.  Alabama.^  —  A  lien  by  statute  is  created  on  all  ships, 
steamboats,  and  other  water  crafts,  whether  the  same  be  regis- 
tered, enrolled,  licensed,  or  not,  that  may  be  built,  repaired, 
fitted,  furnished,  supplied,  or  victualled  within  this  State,  for  work 
done  or  materials  supplied  by  any  person  within  this  State,  for 
or  concerning  the  building,  repairing,  fitting,  furnishing,  supply- 
ing, or  victualling  such  ships,  steamboats,  or  other  water  crafts ; 
and  for  the  wages  of  the  masters,  laborers,  stevedores,  and  ship- 
keepers  of  such  vessels,  steamboats,  or  other  water  crafts,  in  pref 
erence  to  other  debts  due  and  owing  from  the  owners  thereof, 
which  said  lien  may  be  asserted  in  any  court  of  competent  juris- 
diction. The  lien  so  created  shall  expire  after  the  lapse  of  six 
months  from  and  after  the  maturity  of  the  claim  or  debt,  unless 
within  the  said  six  months  judicial  proceedings  shall  have  been 
commenced  to  assert  such  lien. 

1737.  Arizona.^  —  Every  person  who  may  furnish  supplies  or 
material,  or  do  repairs  or  labor,  for  or  on  account  of  any  domestic 
vessel  owned  in  whole  or  in  part  in  this  territory,  shall  have  a 
lien  on  such  vessel,  her  tackle,  apparel,  furniture,  and  freight 
money,  for  the  payment  of  the  same.  This  provision  shall  not 
be  construed  to  alter  or  affect  in  any  way  the  general  law  regulat- 
ing liens  of  seamen  on  foreign  vessels. 

1738.  California.^  —  All  steamers,  vessels,  and  boats  are  lia- 

1  Thd  Helen  Browo,  28  Fed.  Bep.  Ill,    Blackf.  483,  Boose  v.  McDonald,  23  Ind. 
per  Nelson,  J.  157. 

3  The  Huron,  29  Fed.  Rep.  183.  ^  Code  1876,  §§  3465, 3466. 

s  Honcox  P.  Donning,  6  Hill,  494.  *  R.  S.  1887,  §§  2287,  2288. 

^  The    Steamboat  Rover  v.  Stiles,  5       ^  3  Ck>de8  and  Stats.  1885,  §  818  of  Cir. 

Procedure. 
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ble :  1.  For  services  rendered  on  board  at  the  reqaest  of,  or  on 
contract  with,  their  respective  owners,  masters,  agents,  or  con- 
signees ;  2.  For  supplies  famished  in  this  State  for  their  use  at 
the  request  of  their  respective  owners,  masters,  agents,  or  con- 
signees ;  8.  For  work  done  or  materials  furnished  in  this  State 
for  their  construction,  repair,  or  equipment ;  4.  For  their  wharf- 
age and  anchorite  within  this  State;  5.  For  non-performance, 
or  mal-performance,  of  any  contract  for  the  transportation  of 
persons  or  property  between  places  in  this  State  made  by  their 
respective  owners,  masters,  agents,  or  consignees;  6.  For  inju- 
ries committed  by  them  to  persons  or  property  in  this  State. 
Demands  for  these  several  causes  constitute  liens  upon  all  steamers, 
vessels,  and  boats,  and  have  priority  in  thefr  order  herein  enu- 
merated, and  have  preference  over  all  other  demands ;  but  such 
liens  only  continue  in  force  for  the  period  of  one  year  from  the 
time  the  cause  of  action  accrued.^ 

1739.  Conneotiout.^ — Every  vessel,  in  the  construction  or 
repairs  of  which,  or  of  any  of  its  appurtenances,  any  person 
shall  have  a  claim  for  more  than  twenty  dollars,  for  materials 
furnished  or  services  rendered,  shall  be  subject  to  lien  for  the 
amount  of  such  claim,  which  lien  shall  be  on  such  vessel  and  its 
appurtenances,  and  shall  take  precedence  of  any  other  incum- 
brance (except  a  lien  for  mariners'  wages)  which  shall  originate 
subsequent  to  the  commencement  of  such  services,  or  the  fur- 
nishing of  such  materials,  subject  to  apportionment,  and  may  be 
foreclosed  like  a  mortgage  of  personal  property. 

No  such  claim  shall  remain  a  lien  on  such  vessel  or  its  appur^ 
tenances  more  than  ten  days  after  the  person  performing  such  ser- 
vices or  furnishing  such  materials  has  ceased  so  to  do,  unless  he 
shall  sign  and  lodge  with  the  town  clerk  of  the  town  where  such 
vessel  was  so  constructed  or  repaired,  a  certificate  in  writing,  de- 
scribing the  kind  of  vessel,  the  amount  claimed  as  a  lien  thereon, 
the  place  in  the  town  where  the  services  or  materials  were  fur- 
nished, the  date  of  the  commencement  of  the  claim,  the  name 
of  the  vessel,  if  known  to  him,  and  the  name  of  the  owner  or 

Eor  proceediDgs  and  practice  in  enitB  to  stitntioDal.    The  Moaes  Tajlor^  4  Will, 

enforce  such  liens,  see  §§  814,  827  of  Code  411 ;  Crawford  v.  The  Caroline  Rdd,  42 

of  Civ.  Procedure.  Cal.  469. 

This  statute,  so  far  as  it  attempts  to  ^  Edgerly  9.  The  San  Lorenxo,  29  Cal. 

authorize  proceedings  in  rem  for  causes  of  418. 

action  cognizable  in  admiralty,  is  uncon-  '  Q,  g.  i^s,  §§  3041-^044. 
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owner's  agent,  if  known  to  him,  which  certificate  the  town  clerk 
ehall  record  in  a  book  kept  by  him  for  that  purpose,  nor  unless 
such  person  shall  also  leave  a  copy  of  such  certificate  with  the 
owner  of  said  vessel  or  his  agent,  if  either  of  them  are  known  to 
him  to  have  a  residence  in  this  State.^ 

No  vessel  or  its  appurtenance  shall  be  subject  to  such  liens 
for  a  greater  amount  in  the  whole  than  the  price  agreed  to  be 
paid  for  such  vessel  or  its  repairs ;  and  when  several  liens  shall 
be  claimed  by  different  persons  to  an  amount  in  all  exceeding 
such  agreed  price,  the  claimants  other  than  the  original  con* 
tractor  shall  be  entitled  to  be  first  paid  in  full,  if  such  sum  be 
suflScient  for  that  purpose ;  but  if  it  be  not  sufficient,  it  shall 
be  apportioned  among  the  claimants  other  than  the  original  con- 
tractor, in  proportion  to  the  amount  of  their  respective  claims ; 
and  the  court  having  jurisdiction  thereof,  on  application  of  any 
person  interested,  may  direct  the  manner  in  which  such  claims 
shall  be  paid. 

1740.  Florida.'  —  Liens  prior  in  dignity  to  all  others  may  exist 
in  favor  of  the  following  persons,  upon  the  following  described 
personal  property,  under  the  circumstances  hereinafter  mentioned, 
to  wit:  In  favor  of  any  person  performing  by  himself  or  others 
any  labor  or  service  of  any  kind  on,  to,  or  for  the  use  or  benefit 
of  a  vessel  or  water-craft,  including  masters,  mates,  and  members 
of  the  crew,  and  persons  loading  or  unloading  the  vessel,  or  put- 
ting in  or  taking  out  ballast ;  upon  such  vessel  or  water-craft,  her 
tackle,  apparel,  and  furniture.  In  favor  of  any  ship-chandler, 
storekeeper,  or  dealer  furnishing  stores,  provisions,  rigging,  or 
other  materials  to  or  for  the  use  of  any  ship,  vessel,  steamboat, 
or  other  water-craft;  on  such  ship,  vessel,  steamboat,  or  other 
water-craft. 

174L  Qeorffia.^  —  Every  officer  and  employee,  or  guardian  of 
any  employee,  on  any  steamboat  or  other  water-craft  engaged  in 

^  The  form  of  certificate  may  be  as  fol-  of  snch  seryices  rendered  (materials  fur- 
lows  :  — To  all  persons  whom  it  may  con-  nished).  Said  vesael  was  sitaated  at  (de- 
cern :  This  certifies  that  on  the  day  scribe  place  in  town)  in  the  town  of  , 
of  y  A.  D.  IS  ,1  commenced  to  ren-  when  such  services  were  rendered  (mate- 
der  senrices  (famish  materials)  for  the  rials  famished).  The  name  of  the  ves&el 
conatmction  (repairs)  of  a  Tesscl  desig-  is  .  The  owner's  (agent's)  name  ie 
nated  as  a  schooner  (or  other  designation,  .  Dated  at  ,  a.  d.  18  .  G.  S. 
as  the  case  may  be),  and  that  I  claim  a  lien  1 888,  §  3043. 
thereon,  nnder  the  provisions  of  the  stat-  ^  li.  S.  1892,  §§  1734, 1738. 
ate,  for  the  sum  of        dollars  on  account       >  Code  1882,  §  1982. 
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the  navigation  of  any  river  within  the  border,  or  forming  the 
boundary,  of  this  State,  shall  have  a  lien  upon  the  said  boat  or 
craft  for  any  debt,  dues,  wi^es,  or  demands  that  he  may  have 
against  the  owner  or  lessee  of  such  boat  or  craft,  for  personal 
services  in  connection  with  the  same,  or  for  wood  or  provisions 
furnished  the  same ;  ^  which  lien  shall  be  superior  to  all  liens  but 
tax  liens,  and  such  other  liens  as  the  claimant  had  actual  notice 
of  before  the  debt  was  created. 

1742.  Illinois.' — Every  sail  vessel,  steamboat,  steam-dredge, 
tug-boat,  scow,  canal-boat,  barge,  lighter,  and  other  water-craft 
of  above  five  tons  burden  used  or  intended  to  be  used  in  navi- 
gating the  waters  or  canals  of  this  State,  or  used  in  trade  or  com- 
merce between  ports  and  places  within  this  State,  or  having  their 
home  port  in  this  State,  shall  be  subject  to  a  lien  thereon,  which 
lien  shall  extend  to  the  tackle,  apparel,  and  furniture   of  such 
craft,  as  follows:    1.  For  all  debts  contracted  by  the  owner  or 
part  owner,  master,  clerk,  steward,  agent,  or  ship's  husband  of 
such  craft,  on  account  of  supplies  and  provisions  furnished  for 
the  use  of  such  water-craft,  on  account  of  work  done  or  services 
rendered  on  board  of  such  craft  by  any  seaman,  master,  or  other 
employee  thereof,  or  on  account  of  work  done  or  materials  fur- 
nished by  any  mechanics,  tradesmen,  or  others  in  or  about  the 
building,  repairing,  fitting,  furnishing,  or  equipping  such  craft; 
2.  For  all  sums  due  for  wharfage,  anchorage,  or  dock  hire,  in- 
cluding the  use  of  dry  docks ;  8.  For  sums  due  for  towage,  labor 
at  pumping  out  or  raising  when  sunk  or  disabled,  and  to  ship's 
husband  or  agent  of  such  water-craft,  for  disbursements  due  by 
the  owner  on  account  of  such  water-craft;  4.  For  all  damages 
arising  for  the  non-performance  of  any  contract  of  affreightment, 
or  of  any  contract  touching  the  transportation  of  property  en- 
tered into  by  the  master,  owner,  agent,  or  consignee  of  such 
water-craft,  where  any  such  contract  is  made  in  this  State;  5. 

1  See  Kirkpatrick  r.  Bank  of  Augusta,  supplies    and   materials   is   discnssed  at 

30  Ga.  465.  length  in  The  E.  P.  Dorr  v.  VTaldion,  62 

As  to  the  aflSdavit  for  the  purpose  of  111.  221,  and  in  The  Montank  v.  Walker, 

forecloaiDg  the  lien,  Me  Cape  Fear  Steam-  47  HI.  335,  and  the  jurisdiction  of  the 

boat  Co.  V.  Torrent,  46  Ga.  585.  state  court  sustained.    The  later  decisioDS 

3  R.  S.  1889,  cb.  12,  §  1 ;  Annot.  Stats,  of  the  United  States  courts,  as  well  as 

1885,  ch.  12,  §  1.    For  proceedings  to  en-  those  of  the  supreme  courts  of  serend  of 

force  the  lien,  see  §§  2-46.  the  States,  settle  the  question  the  ocber 

The  question  of  the  jurisdiction  of  the  waj. 
state  court  to  enforce  a  lien  for  domestic 
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For  all  damages  arising  from  injuries  done  to  persons  or  property 
by  sach  water-craft.^ 

1743.  Indiana.^  —  All  boats,  vessels,  and  water-craft  of  every 
description,  found  in  the  waters  of  this  State,  including  wharf- 
boats  and  floating  warehouses  used  for  the  storing,  receiving,  and 
forwarding  of  freights,  which  are  liable  to  be  removed  from  place 
to  place  at  the  pleasure  of  the  owner  or  owners  of  the  same,  are 
liable  :  1.  For  all  debts  contracted  within  this  State,  by  the  mas- 
ter,  owner,  agent,  clerk,  or  consignee  thereof,  on  account  of  sup- 
plies furnished  for  use  of  the  same ;  on  account  of  work  done  or 
services  rendered  for  the  same  by  boatmen,  mariners,  laborers, 
or  other  persons ;  or  on  account  of  work  done  or  materials  fur- 
nished in  building,  repairing,  fitting  out,  furnishing,  or  equipping 
such  boat,  vessel,  wharf-boat,  floating  warehouse,  or  water-craft. 
2.  For  all  demands  or  damages  arising  out  of  any  contract  of 
affreightment  made  within  this  State ;  or  any  wilful  or  negligent 
act  of  the  master,  owner,  or  agent  thereof,  done  in  connection 
with  the  business  of  such  boat,  vessel,  wharf-boat,  floating  ware- 
house, or  water-craft  within  this  State ;  or  any  contract  relative 
to  the  transportation  of  persons  or  property  entered  into  by  the 
master,  owner,  agent,   clerk,  or   consignee  thereof,  within    this 
State.    3.  For  all  injuries  to  persons  or  property  by  such  boat, 
vessel,  wharf-boat,  floating  warehouse,  or  water-craft,  or  by  the 
owners,  officers,  or  crew,  done  in  connection  with  the  business  of 
the  same,  within  this  State. 

Claims  growing  out  of  the  above  causes,  whether  arising  out 
of  contracts  made  or  broken  within  this  State,  or  wrongs  or  inju- 
ries done  or  committed  within  this  State,  are  liens  upon  the  boat, 
vessel,  or  water-craft,  their  apparel,  tackle,  or  furniture,  and  ap- 
pendages, including  barges  and  lighters  belonging  to  the  owners 
of  the  boat,  vessel,  or  water-craft,  and  used  therewith  at  the  time 
the  action  commenced. 

Such  liens  shall  take  preference  of  any  claims  against  the  boat 
itself,  or  all  or  any  of  its  owners,  masters,  or  consignees,  grow- 
ing out  of  any  other  cause  than  those  above  enumerated;  and, 

1  As    bj   the    negligently   towing   a  >  B.  S.  1888,  §§  5277-^280. 
schooner,  and  rnnning  it  into  an  elevator  The  state  courts  hare  Jarisdiction  of 
situated  upon  the  land.    The  tort  is  not  a  actions  to  enforce  statutory  liens  for  ma- 
maritime  one,  and  the  state  court  maj  terials  used  in  the  construction  of  Tes- 
enforce  the  remedy.    Johnson  v.  Chicago  sels  in  this  State. 
&  F.  £.  Co.  105  111.  462. 
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• 

as  between  themselves,  mariners*  and  boatmen^s  wages  sball  be 
first  preferred.     This  lien  is  enforced  by  attachment.^ 

1743  a.  Iowa.' — In  an  action  brought  against  the  owners  of 
any  boat  to  recover  any  debt  contracted  by  such  owner,  or  by  the 
master,  agent,  clerk,  or  consignee  thereof,  for  supplies  furnished  or 
for  labor  done  in,  about,  or  on  such  boat,  or  material  furnished  in 
building,  repairing,  fitting  out,  furnishing,  or  equipping  the  same, 
or  to  recover  for  the  non- performance  of  any  contract  relative  to 
the  transportation  of  persons  or  property  thereon,  made  by  any 
of  the  persons  aforementioned,  or  to  recover  for  injury  to  persons 
or  property  by  such  boat,  or  the  officers  or  the  crew  thereof,  done 
in  connection  with  the  business  of  such  boat,  a  warrant  may  issue 
for  the  seizure  of  such  boat,  as  hereinafter  provided.  If  judg- 
ment be  rendered  for  the  plaintiff  before  the  boat  is  discharged, 
a  special  execution  shall  be  issued  against  it.  If  it  have  been  pre- 
viously discharged,  the  execution  shall  issue  against  the  principal 
and  sureties  in  the  bond,  without  further  proceedings.  The 
other  sections  treat  of  the  manner  of  commencing  the  action ;  the 
issuing  and  service  of  the  warrant  and  notice ;  the  appearance ; 
the  discharge  of  the  boat  before  judgment,  by  giving  bond ;  the 
manner  of  sale  ;  and  that  the  action  may  be  against  the  boat. 

1744.  Kentucky.^  —  Except  the  captain,  all  the  officers  and 
hands  employed  on  board  a  steamboat,  or  any  brig,  schooner,  or 
sloop  or  nK>del  barge,  shall  have  a  lien  on  the  boat  or  vessel,  her 
engine,  tackle,  furnishing,  and  apparel,  for  their  wages,  whether 
contracted  for  or  earned  in  or  out  of  the  State,  with  a  preference 
or  piwrity  therefor  over  any  other  debt  due  from  the  owner  of 
the  boat  or  vessel,  and  over  all  other  liens  thereon.  Mechanics, 
tradesmen,  and  others  shall  also  have  a  like  lien  for  work,  sap- 

^  For  proceedings  and  practice,  Me  B.  giTing  the  right  of  seizure  before  jodg* 

S.  1888,  §§  5281-5291.  ment,  without  regard  to  the  peiBonal  re- 

3  Annot.    Code    1888,    |§    4681^697.  sponsibility  of  the  employer,  and  the  sale 

Under  this  statute  there  is  no  lien  before  of  the  boat  thereafter  to  satisfy  the  jndg- 

seizure.    Seippel  v.  Blake,  80  Iowa,  14S,  ment."    Per  Granger,  J.    The  statute,  fo 

52  N.  W.  Rep.  476.    '<  There  is  no  Ian.  far  as  it  confers  jurisdiction  upon  the  state 

guage  in  the  chapter  giving  to  a  laborer  court  to  proceed  in  rem  for  the  enforce 

on  a  boat  a  lien  prior  to  its  eeicure,  and,  ment  of  contracts  of  a  maritime  nature, 

if  one  exists,  it  must  be  by  a  necessary  is  vnconstitutional.    So  heldin  TheHine 

implication  from  the  expressed  proYisions  v.  Trevor,  4  Wall.  555. 
of  the  law.    The  only  provisions  of  the       *  G.  S.  1888,  ch.  70,  art  S,  §  1*    See 

chapter  which,  to  our  minds,  give  any  sup-  The  Rapid  Transit,  11  Fed.  Rep.  321 
port  to  such  a  daim,  am  those  quoted, 
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plies,  materials,  stores,  and  provisions  done  or  furnished  on  or 
towards  the  building,  repairing,  fitting,  furnishing,  or  equipping 
the  boat  or  vessel  in  this  State,  with  a  preference  or   priority 
therefor  over  any  other  debt  or  debts  of  the  owner,  except  to  the 
officers  and  hands,  and  over  all   other  liens  thereafter  created. 
When  so  done  or  furnished  out  of  this  State,  there  shall  be  a 
like  lien  therefor,  which  shall  have  precedence  next  after  that 
given  when  done  or  furnished  in  this  State ;  but  if  done  or  fur- 
nished out  of  the  State  subsequent  to  that  done  or  furnished  in 
this  State,  the  liens  shall  be  joint  and  equal. 
This  lien  may  be  enforced  by  attachment.^ 
1746.   Louisiana.^  —  The  following  debts  are  privileged  on 
the  price  of  ships  and  other  vessels,  in  the  order  in  which  they 
are  placed:  1.   Legal  and  other  charges  incurred  to  obtain  the 
sale  of  a  ship  or  other  vessel,  and  the  distribution  of  the  price ; 
2.  Debts  for  pilotage,  towage,  wharfage,  and  anchorage ;  8.  The 
expenses  of  keeping  the  vessel  from  the  time  of   her  entrance 
into  port  until  sale,  including  the  wages  of  persons  employed  to 
watch  her ;  4.  The  rent  of  stores  in  which  the  rigging  and  ap- 
parel are  deposited;    5.    The  maintenance  of  the  ship  and  her 
tackle  and  apparatus  since  her  return  into   port  from   her   last 
voyage ;  6.  The  wages  of  the  captain  and  crew  employed  on  the 
last  voyage ;  7.  Sums  lent  to  the  captain  for  the  necessities  of 
the  ship  during  the  last  voyage,  and  reimbursement  of  the  price 
of    merchandise  sold  by  him  for  the  same  purpose;^    8.  Sums 
due  to  sellers,  to  those  who  have  furnished  materials,  and  to 
workmen  employed  in  the  construction,  if  the  vessel  has  never 
made  a  voyage ;  and  those  due  to  creditors  for  supplies,  labor, 
repairing,  victuals,  armament,  and  equipment,  previous  to  the 
departure  of   the  ship,  if  she  has  already  made  a  voyage;   9. 
Money  lent  on  bottomry  for  refitting,  victualling,  arming,  and 
equipping  the  vessel  before  her  departure ;  10.     The  premiums 
due  for  insurance  made  on  the  vessel,  tackle,  and  apparel,  and  on 
armament  and  equipment  of  the  ship ;  11.  The  amount  of  dam- 
age due  to  freighters  for  the  failure  in  delivering  goods  which 

^  For  proceedings  to  enforce  the  lien,  to  save  the  ship,  or  to  enable  her  to  corn- 
see  R.  S.  1888,  ch.  70,  §§  2-8.  plete  her  yoyage.    The  Canary,  No.  2,  22 

«  R.  CiT.  Code  1870,  art.  8237.  Fed.  Rep.  532 ;  Hyde  v.  Culver,  4  La.  Ann. 

*  Advances  of  money  to  the  captain  or  9 ;  Wickham  r.  Levistones,  1 1  La.  Ann. 

owners  of  a  yessel  can  only  be  privileged  702 ;  Owens  v.  Davis,  15  La.  Ann.  22 ; 

when  advanced  under  imperious  necessity  Bank  v.  Bark  Jane,  19  La.  Ann.  1. 
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tbey  have  shipped,  or  for  the  reimbursement  of  damage  sus- 
tained by  the  goods  through  the  fault  of  the  captain  or  crew; 
12.  Where  any  loss  or  damage  has  been  caused  to  the  person  or 
property  of  any  individual  by  any  carelessness,  neglect,  or  want 
of  skill  in  the  direction  or  management  of  any  steamboat,  barge, 
flatboat,  water-craft,  or  raft,  the  party  injured  shall  have  a  privi- 
l^e  to  rank  after  the  priyileges  above  specified.  The  term  of 
prescription  of  privileges  against  ships,  steamboats,  and  other  ves- 
sels shall  be  six  months.  No  privilege  shall  have  effect  against 
third  persons,  unless  recorded  in  the  manner  required  by  law  in 
the  parish  where  the  property  to  be  affected  is  situated.^ 

1746.  Maine.^  —  Whoever  furnishes  labor  or  materials  for 
building  a  vessel  has  a  lien  on  it  therefor,  which  may  be  en- 
forced by  attachment  thereof  within  four  days  after  it  is 
launched  ;^  but  if  the  labor  and  materials  have  been  so  furnished 
by  virtue  of  a  contract  not  fully  completed  at  the  time  of  the 
launching  of   the  vessel,  the  lien  may  be  enforced  within  foar 

1  R.  a?.  Code  1870,  art.  8274.  Warren  v.  Eellej,  SO  Me.  512,  15  Atl. 

Claims  which  were  nerer  recorded  can  Bep.  49. 

have  no  effect  as  privileged  claims  over  To  entitle  a  person  to  the  lien,  there 

those  creditors  who  have  liens  either  by  mast  he  an  appropriation,  express  or  im- 

the  maritime  law,  or  who  have  liens  bj  plied,  of  the  labor  or  materiala  to  the  par- 

the  fact  that  their  claims  have  been  re-  ticnlar  vessel  against  which  the  lien  is 

corded  under  the  laws  of  the  United  States  claimed.    Sewall  v.  The  HaU  of  a  New 

or  the  State  of  Louisiana.    The  John  T.  Ship,  Ware,  565;  Read  v.  The  Hnll  of  a 

Moore,  3  Woods,  61 ;  The  Lottawanna,  New  Brig,  1  Story,  244. 

21  Wall.  558.  The  lien  is  not  restricted  to  mecbama 

The  privilege  is  lost  if  a  sale  be  subse-  and  laborers,  bat  extends  to  all  penoos 

quentlj  made  in  port,  and  a  voyage  is  who  render  like  service.    The  Eearaaxge, 

thereafter  made  in  the  name  and  at  the  Ware,  546. 

risk  of  the  purchaser,  unless  the  latter  It  does  not  cover  charges  for  insurance 

has  notice,  actual,  legal,  or  constructive,  on  a  cargo  of  lumber  purchased  for  and 

of  the  privilege.  B.  Civ.  Code,  arts.  3242,  nsed  in  the  construction  of  a  ship,  as  such 

3243 ;  The  Canarj,  Ko.  2,  22  Fed.  Rep.  insurance  cannot  be  considered  material 

53*2.  furnished.    The  Kearsarge,  Ware,  546. 

^  B.  S.  1883,  ch.  91,  §  8.  It  does  not  cover  tools  nsed  bj  work- 

*  As  to  form  of  writ  and  proceedings  to  men  in  doing  the  work,  and  procured  for 

enforce  the  lien,  see  R.  S.  1883,  ch.  91,  that  purpose,  because  these  do  not  go  into 

§§  9-26.  the  construction  of  the  ship.    The  Eeai^ 

This  statute,  so  far  as  it  authorizes  pro-  sarge.  Ware,  546. 

ceedings  in  rem  in  the  courts  of  the  State  Materials  furnished  generallj,  for  tvo 

for  the  enforcement  of  contracts  maritime  vessels  building  by  one  owner  at  the  ssme 

in  nature,  is  in  contravention  of  the  Con-  time,  may  be  a  lien  upon  both  vessels,  and 

Btitution  and  laws  of  the  United  States,  may  be  enforced  against  either  of  them. 

The  Eearsaige,  Ware,  546. 
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days  after  such  contract  has  been  completed.^  He  also  has  a  lien 
on  the  materials  famished  before  they  become  part  of  the  vessel, 
^v^hich  may  be  enforced  by  attachment;  and  whoever  famishes 
labor  or  materials  for  a  vessel  after  it  is  laanched,  or  for  its  re- 
pair, has  a  lien  on  it  therefor,  to  be  enforced  by  attachment 
Tv^ithin  fonr  days  after  the  work  is  completed  ;  and  the  owners  of 
any  dry  dock  or  marine  railway,  used  for  any  vessel,  have  a  lien 
on  said  vessel  for  the  use  of  said  dock  or  railway,  to  be  enforced 
by  attachment  within  four  days  after  the  last  day  in  which  the 
same  is  used  or  occupied  by  said  vessel. 

All  domestic  vessels  shall  be  subject  to  a  lien  to  any  part  owner 
or  other  person  to  secure  the  payment  of  debts  contracted  and 
advances  made  for  labor  and  materials  necessary  for  their  repair, 
provisions,  stores,  and  other  supplies  necessary  for  their  employ- 
ment, and  for  the  use  of  a  wharf,  dry  dock,  or  marine  railway : 
provided,  that  such  lien  shall  in  no  event  continue  for  a  longer 
period  than  two  years  from  the  time  when  the  debt  was  con- 
tracted or  advances  made.^ 

1747.  Maryland.^  —  All  boats  or  vessels  of  any  kind  what- 
soever, used  or  intended  to  be  used  on  the  waters  of  the  Chesa- 
peake Bay  and  its  tributaries,  the  Chesapeake  and  Ohio  Canal, 
and  other  waters  of  this  State,  as  carriers  of  freight  or  passen- 
gers, and  all  other  boats  or  vessels  belonging  in  this  State,  shall 
be  subject  to  a  lien  and  bound  for  the  payment  thereof,  as  pre- 
ferred debts,  for  all  debts  due  to  boat-builders,  mechanics,  mer- 
chants, farmers,  or  other  persons  from  the  owners,  masters,  or 
captains,  or  other  agents,  of  such  boats  or  vessels,  for  materials 
furnished  or  work  done  in  the  building,  repairing,  or  equipping 
the  same* 

No  person  shall  be  entitled  to  such  lien  unless  he  shall,  within 
six  months  from  the  commencement  of  the  building,  repairing, 
equipping,  or  refitting  such  boat  or  vessel,  deliver  to  the  clerk  of 

1  Under  a  former  statute  the  limitation  furnished.    The  lien  in  this  case  was  en- 

was  that  the  lien  shonld  be  enforced  within  forced  after  the  work  had  been  discoD- 

fonr  days  after  *'the  work  has  been  com-  tinned,  on  account  of  the  failure  and  death 

pleted ;  *'  and  it  was  held  that  this  meant  of  the  owner,  for  more  than  a  year,  though 

that  it  must  be  enforced  within  four  days  the  vessel  had  in  the  mean  time  been  sold. 

after    the   whole  work    of    bnilding    or  Hay  ford  r.  Cunningham,  71  Me.  128. 
repairing  is  completed;   and  no  attach-        ^  Acts  1889,  ch.  287. 
ment  is  required  to  be  laid  on  the  vessel       *  R.  Ck>de  1888,  art.  63,  §§  44-48.    For 

within  that  time  after  the  plaintifiTs  own  proceedings  to  enforce  the  lien,  see  §§  4S- 

work  is  done,  or  his  materials  have  been  53. 
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the  circuit  court  for  the  county  where  the  building,  repairing, 
equipping,  or  refitting  was  done,  or  the.  Superior  Court  of  Balti- 
more city  if  done  in  the  city  of  Baltimore,  an  account  or  state- 
ment certified  by  the  oath  of  the  claimant,  taken  and  subscribed 
before  some  justice  of  the  peace  or  other  officer  authorized  to 
administer  an  oath,  setting  forth  the  names  of  the  claimant  and 
debtor,  and,  if  the  debt  was  not  contracted  by  the  owner,  but  by 
his  agent,  the  name  of  such  agent,  the  name  or  other  certain  de- 
scription of  the  boat  or  vessel,  and  the  place  where  built,  re- 
paired, equipped,  or  refitted,  and  the  particulars  or  items  (A  the 
claim  or  debt.  The  lien  continues  for  two  years  from  the  day  on 
which  the  account  or  statement  shall  be  filed  and  no  longer,  hot 
the  claimant  may  have  the  benefit  of  any  other  lien  upon  said 
boat  or  vessel  to  which  he  may  be  entitled  by  mortgage,  bill  of 
sale,  or  otherwise.  The  lien  shall  not  entitle  the  claimant  to  pref- 
erence over  creditors  or  claimants  secured  by  mortgage  or  bill 
of  sale  properly  executed  and  recorded  before  the  claim  to  be 
secured  by  such  lien  shall  have  accrued.^ 

1748.  Massachusetts.^ — When,  by  virtue  of  a  contract,  ex- 
.  press  or  implied,'  with  the  owners  of  a  vessel,  or  with  the  agents, 

1  Under  this  provision,  where  there  is  enforced  for  roateriale  farnished  in  this 
no  entire  contract  for  the  repairing  of  a  Commonwealth  in  the  constmction  of  a 
vessel,  but  the  repairs  are  done  from  day  Tesael  at  a  port  in  another  State.  Mc- 
to  day  npon  the  orders  of  the  owner,  only  Donald  v.  The  Nimbns,  137  Mass.  360. 
such  repairs  will  have  preference  over  a  A  lien  upon  a  vessel  built  for  the 
mortgage  duly  executed  and  recorded  as  United  States  to  be  osed  as  a  floating 
were  done  prior  to  the  date  of  the  record-  light  cannot  be  enforced  in  the  oouns  of 
ing  of  such  mortgage.  The  lien  being  the  Comnwnwealth  upon  proceedings 
statutory,  no  priority  is  given  to  it  be-  commenced  after  possession  of  her  has 
yond  that  which  its  plain  language  im-  been  taken  by  the  United  States,  and  the 
plies.  The  Marcella  Ann,  34  Fed.  Rep.  spars  and  rigging  have  been  pat  up,  and 
142 ;  The  D.  B.  Steelman,  48  Fed.  Rep.  the  lanterns  have  been  put  aboard  and 
580.  prepared  for  use.    Briggs  v.  L^ht-Boats, 

2  Pub.  Stat  1882,  ch.  192,  §§  14-17,  11  Allen.  157. 

being  Acts  1855,  ch.  231.  The  courts  of  this  State,  contrary  to  the 

This  statute,  so  far  as  it  gives  a  lien  for  great  weight  of  authority,  miuntain  the 

the  building  of  vessels,  is  constitutional  jurisdiction  of  the  sute  oonrts  to  eoleioe 

and  valid,  and  has  been  recognized  to  be  liensfor  repairs  done  upon  domestic  vessels, 

so  in  numerous  decisions.    Foster  v.  The  Atlantic  Works  v.  The  Glide  (Mass.),  33 

Richard  Busteed,  100  Mass.  409,  1  Ahl  N.  E.  Rep.  163;  Donnell  r.  The  Stariight, 

Rep.  125,  and  cases  cited  ;  McDonald  v.  103  Mass.  227,  230.    But  see  §  1789. 

The  Nimbus,  137  Mass.  360.  '  No  lien  is  created  under  the  statate 

The  statute  contemplates  that  the  yea-  unless  the  labor  has  been  perfonned  or 

sel  must  be  in  the  Commonwealth  when  the  materials  furnished  onder  a  oontrsct 

the  debt  is  contracted ;  and  no  lien  can  be  in  relation  to  the  particular  ship  in  tlie 
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contractors,  or  sub-contractors  of  sncb  owners,  or  with  any  of 
them,  or  with  a  persoa  who  has  been  employed  to  construct, 
repair,  or  launch  a  vessel,  or  to  assist  therein,  money  is  due  for 
labor  performed,  materials  used,  or  labor  and  materials  furnished 
in  the  construction,  launching,  or  repairs  of,  or  for  constructing 
the  launching  ways  foi;,  or  for  provisions,  stores,  or  other  articles 
famished  for  or  on  account  of,  such  vessel  in  this  Commonwealth, 
the  person  to  whom  such  money  is  due  shall  have  a  lien  upon  the 
vessel,  her  tackle,  apparel,  and  furniture,  to  secure  the  payment 
of  such  debt,  and  such  lien  shall  be  preferred  to  all  others  on 
such  vessels  except  that  for  mariners'  wages,  and  shall  continue 
until  the  debt  is  satisfied.^ 

Such  lien  is  dissolved  unless  the  person  claiming  it,  within  four 
days  ^  from  the  time  when  the  vessel  departs  ^  from  the  port,  files 

constmction  of  which  the  materialfl  were  jobs  on  other  Teasels  and  some  outside 

sopplied  or  the  work  done.    Rogers  v.  work  by  the  owner's  direction.    Jones  v. 

Carrier,  13  Graj,  129;  Barstow  v.  Robin-  Keen,  115  Mass.  170. 
son,  2  Allen,  605 ;  The  Hull  of  a  New        Labor  and  materials  furnished  in  the 

Brig,  1    Story,  244,  250 ;  Sewall  v.  The  alteration  of  a  vessel  to  fit  her  for  new 

Hull  of  a  New  Ship,  Ware,  565.  uses  are  furnished  in  her  ''construction 

1  "  The  statute  does  not  allow  labor  and  repairs "  within  the  meaning  of  the. 
and  materials,  as  it  does  stores  and  provi.  statute.    Donnell  v.  The  Starlight,  103 
sions,  to  be  merely  furnished  '  on  account  Mass.  227 ;  The  Ferax,  1  Spragne,  180. 
of  the  ship;  and  the  difference  in  the       *  The  lien  is  dissolved  by  failure  to  file 
language  of  the  two  classes  is  significant,  the  certificate  within   the  time  specified, 
The  statute  doubtless  includes  materials  although  within  that  time  an  attachment 
fitted  and  adapted  to  be  parts  of  the  ship,  is  made  upon  a  petition  to  enforce  the 
and  accepted  as  such  by  the  other  party  to  lien.    Hawes  v,  Mitchell,  15  Gray,  234. 
the  contract^  even  if  they  have  not  been        The  lien  is  gone  if  the  terms  of  the 
put  in  place  upon  the  ship.    But  it  gives  statute  are  not  complied  with.    Dunham 
no  lien  for  materials  which  have  neither  v,  Johnson,  135  Mass.  310 ;  The  Missis- 
been  built  upon  or  attached  to  her,  nor  sippi,  6  Fed.  Rep.  543. 
been  prepared  and  fitted  for  that  purpose,       '  To  *'  depart  '*  means  to  go  to  sea,  ir- 
and  which  have  not  been  actually  or  con-  respective  of  the  distance  or  duration  of 
strnctively  made  part  of  her."    Young  r.  the  voyage.    The  Helen  Brown,  28  Fed. 
The  Orphens.  119  Mass.  179, 184.  Rep.  111. 

A  peraon  who  has  contracted  with  the        A   cruise   from    Boston    to  Newport, 

owner  of  a  vessel  may  enforce  a  lien  for  though  made  in  order  to  attend  a  regatta, 

labor  performed  and  materials  furnished  is  **  a  departure "  within  the  meaning  of 

by  sub-contractors.    Jones  v.  Keen,  115  the  act.    The  Huron,  29  Fed.  Rep.  183. 
Biass.  170.  The  certificate  may  be  filed  before  the 

A  person  employed  at  day's  wages  by  vessel  departs  from  the  port  at  which  she 

the  owner  of  a  vessel  to  work  as  a  black-  was  when  the  debt  was  contracted.  Young 

smith  in  making  spikes  and  bolts  from  the  v.  The  Orpheus,  119  Mass.  179. 
owner's  iron  for  use  in  the  construction        A  lien  on  a  ship  will  be  dissolved  if  the 

of  the  veisel  has  a  lien  for  such  labor,  person  claiming  it  knows  that  large  credits 

althoogh  he  at  the  same  time  does  some  exist,  and  knows  very  nearly,  though  not 
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in  the  ofSce  of  the  clerk  of  the  city  or  town  a  sworn  Btatement 
giving  a  just  and  trae  account  of  the  demand,  the  name  or  de- 
scription of  the  vessel,  and  the  name  of  the  owner  and  the  person 
with  whom  the  contract  was  made.  The  lien  is  enforced  by 
petition.^ 

1749.  Miohiffan.3  —  Every  water-craft  of  above  five  tons  har- 
den, used  or  intended  to  be  used  in  navigating  the  waters  of 
this  State,  shall  be  subject  to  a  lien  thereon :  1.  For  all  debts 
contracted  by  the  owner  or  part  owner,  master,  clerk,  agent,  or 
steward  of  such  craft,  on  account  of  supplies  and  provisions  fur- 
nished for  the  use  of  said  water-craft ;  on  account  of  work  done, 
or  services  rendered,  on  board  of  such  craft,  by  seamen,  or  any 
employee  other  than  the  master  thereof;  on  account  of  work 
done  or  services  rendered  by  any  person  in  or  about  the  loading 

exactljr,  their  amooDt,  bnt  gives  do  further  Monagle  v.  Nolan,  98  Mass.  SSO ;  DoniieU 

aceoant  of  them,  in  hiB  statement,  than  v.  Manson,  109  Maw.  576. 

that  Bach  credits  exist,  to  an  amonnt  which        ^  For  proceedings  to  enforce,  see  P.  S- 

is  not  known  and  cannot  be  computed  by  1882,  ch.  192,  §§  18-23. 

him ;  or  if  in  his  statement  he  says  that       The  right  to  enforce  a  lien  on  a  ship  by 

the  owner  of  the  vessel  is  unknown,  when  petition  may  be  contested  by  a  partj  who 

he  has  been  informed  and  believes  that  she  has  another  lien  thereon,  although  be  does 

was  owned  by  the  person  who  in  fact  not  seek  to  enforce  his  lien  under  the  peti- 

owned  her.    Stoiy  v.  Buffum,  8  Allen,  35.  tion,  but  has  libelled  the  ship  in  the  Dts- 

A  material-man  is  not  precluded  from  trict  Court  of  the  United  States.  Haves 
enforcing  his  lien  against  a  reaael  for  map  v.  Mitchell,  15  Gray,  234. 
terials  used  in  her  construction,  by  reason  On  a  petition  to  enforce  a  lien  on  a  vet- 
of  having  included  in  his  claim  of  lien,  sel,  if  interest  is  not  due  as  part  of  tbe 
through  ignorance  and  not  wilfully  or  debt,  but  as  damages  only,  it  is  to  be  coo- 
knowingly,  materials  furnished  for  an-  pnted  from  the  filing  of  the  petition,  and 
other  vessel.  Jones  v.  Keen,  115  Mass.  not  from  the  time  of  a  prior  demand ;  and 
170.  the  fact  that,  before  bringing  the  petition, 

A  lien  for  materials  nsed  in  the  con-  proceedings  were  had  in  a   court  of  the 

struction  of  a  vessel  is  not  dissolved  by  a  United  States,  which  were  diamissed  for 

clerical  error,  in  the  certificate  filed  in  the  want  of  jurisdiction,  makes  no  difference, 

office  of  the  town  clerk,  in  adding  up  the  Young  r.  Tbe  Orphens,  119  Mass.  179. 
items  of  the  account,  which  themselves        *  Annot.  Stats.  1882,  {§  8236-8279. 
clearly  show  the  amount  of  the  demand       An  averment  that  the  water-craft  was 

claimed  and  actually  due.    Nor  is  such  of  "  above  five  tons  burden "  is  necessary, 

lien  dissolved  by  the  including  in  the  cer-  Jurisdiction  is  not  to  be  presumed,  but 

tificate  a  claim  for  materials  furnished  for  must  be  established.    Gould  p.  Jacobson, 

the  vessel  for  which  no  lien  in  fact  exists.  58  Mich.  288,  25  N.  W.  Rep.  194. 
Young  V.  The  Orpheus,  119  Mass.  179.  The  lien  may  be  enforced  in  the  admi- 

The  statement  need  not  show  the  kind  ralty  court,  though  the  record  must  show 

of  work  or  the  purpose  of  it.   McMonagle  that  the  vessel  is  of  the  class  to  whicb  tbe 

t\  Nolan,  98  Mass.  320.  statutory  lien  may  attach.    Gould  v.  Jsr 

As  to  pleading  and  practice,  see  Mo-  cobson,  58  &lich.  288,  25  N.  W.  Kep.  194. 
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or  unloading  of  said  water-craft;  on  account  of  work  done  or 
materials  famished  by  mechanics,  tradesmen,  or  others  in  or 
aboat  the  building,  repairing,  fitting,  furnishing,  or  equipping 
such  craft :  provided,  that  when  labor  shall  be  perfornaed  or  ma- 
terials furnished  as  aforesaid  by  a  sub-contractor,  or  workman 
other  than  an  original  contractor,  and  the  same  is  not  paid  for, 
said  person  or  persons  may  give  the  owner  or  his  agent,  or  the 
master  or  clerk  of  said  craft,  timely  notice  of  his  or  their  said 
claim,  and  from  thenceforth  said  person  or  persons  shall  have  a 
lien  upon  said  craft,  pro  rati^  for  his  or  their  said  claims,  to  the 
amount  that  may  be  due  by  said  owner  to  said  original  contractor 
for  work  or  labor  then  done  on  said  water-craft ;  2.  For  all  sums 
due  for  wharfage,  anchorage,  or  dock  hire,  including  the  use  of  dry 
docks;  the  lying  immediately  in  front  of  or  attached  to  any 
wharf,  dock,  or  pier  within  this  State,  so  as  to  prevent  the  use  of 
any  portion  of  such  wharf,  dock,  or  pier  by  other  water-craft, 
with  or  without  the  discharge  of  freight  or  passengers  across  such 
wharf,  dock,  or  pier,  after  a  notice  to  leave,  shall  be  an  evidence 
of  an  agreement  to  pay  for  such  use  whatever  the  same  may  be 
worth ;  8.  For  sums  due  for  bottomry,  salvage,  towage,  lighter- 
age, insurance,  labor  at  pumping  out  or  raising  such  water-craft, 
and  for  general  average,  whether  in  whole  or  in  part,  within  this 
State ;  4.  For  all  damages  arising  from  the  non-performance  of 
any  contract  of  affreightment,  or  of  any  contract  touching  the 
transportation  of  persons  or  property,  entered  into  by  the  master, 
owner,  agent,  or  consignee  of  such  water-craft,  where  any  such 
contract  is  to  be  or  shall  have  been  performed,  in  whole  or  in 
part,  within  this  State  ;  5.  For  all  damages  arising  from  injuries 
done  to  persons  or  property  by  such  water-craft,  where  the  same 
shall  have  occurred  through  the  negligence  or  misconduct  of  the 
owner,  part  owner,  master,  agent,  or  other  employee  of  said  water- 
craft,  or  through  the  failure  on  the  part  of  such  water-craft  to 
observe  any  law  of  the  United  States  relative  to  the  equipment  or 
management  of  such  craft,  including  injuries  to  any  person,  not 
of  the  ship's  company,  from  accidents  on  board  said  water-craft 
occurring  as  aforesaid. 

This  lien  is  enforced  by  suit  in  seizure  of  the  property.  Inter- 
vening liens  may  be  filed  before  sale  under  judgment.  Liens 
may  be  enforced  at  any  time  within  six  years  from  their  origin ; 
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but  no  lien  can  be  enforced  against  a  bond  fide  purchaser  witbont 
notice,  unless  suit  be  commenced  within  one  year. 

1760.  Minnesota.^  —  The  general  mechanics*  lien  law  applies 
to  labor  performed  or  materials  or  machinery  furnished  for  con- 
structing, altering,  or  repairing  any  boat,  vessel,  or  other  water- 
craft  by  virtue  of  a  contract  or  agreement  with  the  owner. 

Every  boat  or  vessel  used  in  navigating  the  waters  of  this 
State  is  liable :  ^  1.  For  all  debts  contracted  by  the  master,  owner, 
agent,  or  consignee  thereof,  on  account  of  supplies  furnished  for 
the  use  of  such  boat  or  vessel ;  on  account  of  work  done  or  services 
rendered  on  board,  or  for  the  benefit  of  such  boat  or  vessel ;  or  on 
account  of  labor  done  or  materials  furnished  by  mechanics,  trades- 
men, or  others  in  and  for  building,  repairing,  fitting  out,  furnish- 
ing, or  equipping  the  same ;  2.  For  all  sums  due  for  wbai-fage 
or  anchorage  of  such  boat  or  vessel  within  this  State;  3.  For 
all  demands  or  damages  accruing  from  the  non-performance  or 
mal-performance  of  any  contract  of  afEreightrcent,  or  any  ontract 
touching  the  transportation  of  persons  or  property,  entered  into 
by  the  master,  owner,  agent,  or  consignee  of  the  boat  or  vessel  on 
which  such  contract  is  to  be  performed ;  and,  4.  For  all  injuries 
done  to  persons  or  property  by  such  boat  or  vessel:  provided, 
however,  that  in  no  case  shall  any  boat  or  vessel  be  liable,  as 
aforesaid,  for  any  debt  contracted  on  account  of  work  done  or 
services  rendered  on  board  or  for  the  benefit  of  such  boat  or 
vessel,  until  the  contract  therefor  is  fully  and  duly  performed  on 
the  part  of  the  person  engaging  to  perform  the  same.  Actions 
under  these  provisions  must  be  commenced  within  one  year  after 
the  cause  of  action  accrues. 

1761.  Miasissippi.  —  Under  the  general  mechanics*  lien  law, 

^  §  1909.  before  the  decisions  of  the  Sopreme  Court 

<  Stati.  1891,  §§  5521,  5522.  of  the  United  Statee  in  The  Moees  Taylor, 

TI^s  statute  is  constitntional.    Stapp  v.  4  Wall.  41 1,  and  The  Hine  v.  Tieror,  4 

The  Cljde,  43  Minn.  192,  45  N.  W.  Bep.  Wall.  555.    The  provision  for  theenforce- 

430.  ment  of  the  lien  bj  a  proceeding  in  rem  in 

This  statute  is  not  inoonaistent  with  the  state  courts  is  unconstimtional;  the 

the  provisions  in  the  general  mechanics'  lien  must  be  enforced  in  the  courts  of  ad- 

lien  law  relating  to  vessels.    The  Menom-  miraltj.    The  provision  limiu'ng  the  time 

inie,  36  Fed.  Rep.  197.  of   bringing   suit   is   binding  upon  the 

This  statute  creates  a  lien  on  the  boat  United  States  courts ;  bat  these  courts 

or  vessel  in  favor  of  the  claims  named,  will  distribute  the  proceeds  in  aecordanoe 

though  it  does  not  in  terms  declare  that  with  the  established  rules  of  the  maritime 

they  shall  be  liens.    The  Menominie,  36  law,  and  not  in  accordance  with  the  stste 

Fed.  Rep.  197.     The  statute  was  enacted  statute.  The  Menominie,  36  Fed.  Sep.  197. 
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every  boat  or  other  water-craft  built  within  the  State  is  liable 
for  the  payment  of  any  debt  contracted  for  labor  performed  or 
materials  furnished  about  the  construction,  alteration,  or  repairs 
thereof.^  It  is  also  provided^  that  there  shall  be  a  lien  on  all 
ships,  steamboats,  and  other  water-craft  for  work  done  or  mate- 
rials supplied  by  any  person  in  this  State  for  or  concerning  the 
building,  repairing,  fitting,  furnishing,  supplying,  or  victualling 
such  ships,  steamboats,  or  other  water-craft,  and  for  the  wages 
of  the  persons  employed  on  board  such  vessel,  boat,  or  craft,  for 
work  done  or  services  rendered,  in  preference  to  all  other  debts 
due  and  owing  from  the  owners  thereof. 

The  lien  expires  six  months  after  the  claim  is  due,  unless  judi- 
cial proceedings  have  been  commenced  to  assert  such  lien. 

1762.  Missouri.^  —  Every  boat  or  vessel,  including  canal-boats, 
wood-boats,  barges,  and  rafts,  used  in  navigating  the  waters  of  this 
State,  shall  be  liable  and  subject  to  a  lien  in  the  following  cases : 
1.  For  all  wages  due  to  hands  or  persons  employed  on  board  such 
boat  or  vessel,  for  work  done  or  services  rendered  on  board  the 
same,  except  for  wages  which  may  be  due  to  the  master  or  clerk 
thereof ;  2.  For  all  debts  contracted  by  the  master,  owner,  agent, 
or  consignee  of  such  boat,  vessel,  or  other  craft  on  account  of 
stores  or  supplies  furnished  for  the  use  thereof,  or  on  account  of 
labor  done  or  materials  furnished,  by  mechanics,  tradesmen,  or 
others ;  8.  For  all  sums  due  for  wharfage  or  anchorage  of  such 
boat  or  vessel  within  this  State ;  4.  For  all  demands  or  damages 
accruing  from  the  non-performance  or  mal-performance  of  any  con- 

1  See  §  1810.  ton  Electric  Light  Co.  66  Miss.  339,  6  So. 

>  R.  Code  1880,  {§  1395,  1396.  Rep.  211. 

This  statate  creates  a  lien  on  all  water-  ThiR  statute  is  separate  and  distinct 

craft  for  work  done  in  building  vessels  by  from  the  mechanics'  lien  law,  and  the 

anj  person  in  the  State,  good  against  all  lien  it  creates  is  not  subject  to  any  of  the 

the  world,  and  to  continue  for  six  months  provisions    of    that  law.    Its  enactment 

in  which  to  commence  judicial  proceedings  was  suggested  by  the  decisions  of  the  Sn- 

in  the  United  States  or  state  courts ;  and  preme  Court  of  the  United  States,  and 

a  purchaser  of  a  vessel  without  notice,  the  plan  adopted  to  meet  them  was  to 

during  the  existence  of  the  lien  thereon  create  the  lien,  and  leave  its  enforcement 

for  building  it,  takes  it  subject  to  such  to  the  appropriate  tribunal  determinable 

lien.    Archibald  d»  Citizens'  Bank,  1  So.  by  the  facts  of  the  case. 

Rep.  739,  64  Miss.  523.  >  R.  S.  1889,  §§  770-834.    Such  home 

An  electric-light  plant  furnished  for  a  port  liens  are  valid,  are  enforcible  in  ad- 
steamboat,  for  the  creation  and  distribu-  miralty,  and  are  of  equal  dignity  with 
tion  of  electric  lights,  comes  within  this  liens  for  claims  contracted  in  foreign  ports, 
statute.    Mulholland  v.  Thompson-Hous-  The  Wyoming,  35  Fed.  Rep.  548. 
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tract  of  affreightment,  or  of  any  contract  touching  the  transporta- 
tion of  persons  or  property,  entered  into  by  the  master,  owner, 
agent,  or  consignee  of  such  boat  or  yessel ;  and  for  damages  for 
injuries  done  to  persons  or  property  by  such  boat  or  vessel. 

The  classes  of  claims  specified  in  the  preceding  section  shall 
have  priority  according  to  the  order  in  which  they  are  enumer- 
ated, and  said  liens  shall  have  precedence  of  all  other  liens  and 
claims  against  such  boat  or  vessel. 

1763.  Montana.^  —  Any  boat  found  within  tlie  waters  of  this 
State  is  liable :  1.  For  all  debts  contracted  by  the  master,  owner, 
agent,  clerk,  or  consignee  thereof,  on  account  of  supplies  furnished 
for  the  use  of  such  boat,  or  on  account  of  work  done  or  materials 
furnished  in  buildyig,  repairing,  fitting  out,  furnishing,  or  equipping 
such  boat ;  2.  For  all  demands  or  damages  accruing  from  the  non- 
performance or  mal-performance  of  any  contract  of  affreightment, 
or  any  contract  relative  to  the  transportation  of  persons  or  prop> 
erty,  entered  into  by  the  master,  owner,  agent,  clerk,  or  consignee 
thereof ;  8.  For  all  injuries  to  persons  or  property  by  such  boat,  or 
by  the  officers  or  crew,  done  in  connection  with  the  business  of 
such  boat. 

Claims  growing  out  of  any  of  the  above  causes  are  Hens  upon 
such  boat,  its  apparel,  tackling,  furniture,  and  appendages,  includ- 
ing barges  and  lighters,  if  owned  by  the  owners  of  such  boat,  and 
used  therewith,  at  the  time  suit  is  commenced. 

Such  lien  shall  take  preference  of  any  chiim  against  the  boat 
itself,  or  any  or  all  of  its  owners,  growing  out  of  any  other  causes 
than  those  above  enumerated,  and  as  between  themselves  they 
shall  be  preferred  in  the  following  order:  1.  Those  resulting 
from  wages  for  services  on  board  such  boat  within  the  year  then 
passed,  providing  that  suit  is  brought  within  twenty  days  after 
the  cessation  of  such  labor;  2.  Those  resulting  from  contracts 
made  within  this  State;  8.  All  other  causes.  Actions  against 
boats  under  the  provisions  of  this  act  shall  not  be  brought  after  the 
lapse  of  one  year  from  the  time  the  cause  of  action  accrued.  The 
lien  shall  attach  from  the  commencement  of  suit,  subject  only  to 
such  other  liens  as  are  of  a  preferred  class. 

1754.  New  Hampahire.^ —  If  any  person  shall,  by  himself  or 

1  Comp.   Stats.   1887,  §§  206,  210,  of        «  Pub.  Stats.  1891,  ch.  140,  §§  9, 16. 
Civ.  Pro.    For  proceeding  to  enforce  lien, 
see  Comp.  Stats.  1887,  §§  211-222. 
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others,  perform  labor  or  furnish  materials  toward  building,  repair- 
ing, fitting,  or  furnishing  a  vessel,  within  this  State,  payment  for 
\vhich  is  due,  he  shall  have  a  lien  therefor  on  such  vessel  for  the 
space  of  four  days  after  the  vessel  is  completed.  Such  lien  may 
be  secured  by  attachment.^ 

1755.  New  Jersey .^  —  Whenever  a  debt  shall  be  contracted 
by  the  master,  owner,  agent,  or  consignee  of  any  ship  or  vessel 
within  this  State  for  either  of  the  following  purposes,  —  1.  On 
account  of  any  work  done  or  materials  or  articles  furnished  in  this 
State  for  or  towards  the  building,  repairing,  fitting,  furnishing,  or 
equipping  such  ship  or  vessel ;  2.  For  such  supplies,  provisions, 
and  stores  furnished  within  this  State  for  the  use  of  such  ship  or 
vessel  at  the  time  when  the  same  were  furnished ;  ^  3.  On  account 
of  the  towing  of  such  ship  or  vessel,  the  wharfage  of  such  ship 
or  vessel,  and  the  expenses  of  keeping  such  ship  or  vessel  in  port, 
including  expenses  incurred  in  taking  care  of  and  employing  per- 
sons to  watch  such  ship  or  vessel,  —  such  debt  shall  be  a  lien 
upon  such  ship  or  vessel,  her  tackle,  apparel,  and  furniture,  and 
continue  to  be  a  lien  on  the  same  until  paid,  and  shall  be  pre- 
ferred to  all  other  liens  thereon  except  mariners'  wages. 

1756.  New  York.* — Whenever  a  debt  amounting  to  fifty 

^  See  §  1815.  due,  a  workman  maj  stop  work  before  the 

^  Sapp.  to  Rer.  1886,  p.  427.    For  pro-  repairs  are  completed,  and  enforce  a  lien 

ceedings  to  enforce  the  liens,  see  Revibion  for  the  work  done.    Thus,  if  the  contract 

1877,  pp.  587-^91,  and  Sapp.  to  Rer.  1886,  be  to  put  a  vessel  in  repair  as  soon  as  pos- 

p.  586.    The  statute  does  not  conflict  with  sible,  and  a  dispute  arises  between  the 

the  Constitution  of  the  State  by  Tiolat-  contracting  parties  before  the  completion 

ing  the  right  of  trial  bj  jury.    Edwards  v.  of  the  work,  the  workman  may  enforce  his 

Elliott,  36  N.  J.  L.  449,  13  Am.  Rep.  463.  lien  for  the  work  performed.    Baeder  u. 

Under  this  act  it  is  immaterial  where  Camie,  44  N.  J.  L.  208. 
the  contract  was  made,  if  the  work  was        ^  A  cook  on  board  a  tug,  who  by  agree- 
done  or  the  materials  furnished  in  the  ment  with  the  roaster  boards  the  crew, 
State.    Baeder  v.  Camie,  44  N.  J.  L.  208.  can  create  no  lien  on  the  tag  for  supplies 
The  statute  applies  as  well  to  foreign  as  to  purchased  by  him.    Kretzmer  v.  The  Wil- 
domcstic  vessels.    Supplies  furnished  to  a  liam  A.  Levering,  35  Fed.  Rep.  783. 
foreign  vessel,  on  tlie  credit  of  one  of  the        *  4  R.  S.  8th  ed.  1889,  pp.  2686-2692. 
owners,  do  not  create  a  maritime  lien,  but        This  statute,  which  is  the  Act  of  1862 
do  create  a  lien  under  the  statute  which  (Laws  1862,  ch.  482),  is  not  repugnant  to 
may  be  enforced  in  the  courts  of  the  State,  the  provision  of  the  state  Constitution, 
Randall  v,  Roche,  30  N.  J.  L.  220,  82  Am.  that  no  person  shall  be  deprived  of  prop- 
Dec.  233.  erty  without  due  process  of  law,  as  it  pro- 

As  to  proceedings,  see  Gaddis  v.  Howell,  vides  a  reasonable  notice,  and  gave  an 

31  N.  J.  L.  313.  opportunity  to  litigate  the  lien.    Happy  v. 

Unless  there  is  a  contract  to  complete  Mosher,48  N.  Y.  313;  Sheppard  v.  Steele, 

the  repairs  before  anything  shall  become  43  N.  Y.  52,  3  Am.  Rep.  660. 
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repairing,  fitting,  famishing,  or  equipping  of  the  same,  in  prefer- 
ence  to  any  other  debt  due  from  the  owners  thereof.^ 

The  lien  aforesaid  shall  continue  during  the  time  that  shall  in- 
teryene  between  the  contracting  of  such  debts  and  the  time  when 
such  ship  or  vessel  shall  proceed  on  her  voyage  next  after  the 
work  done  or  the  materials  furnished  as  aforesaid,  and  no  longer. 

The  lien  for  work  done  and  materials  furnished  as  aforesaid 
shall  exist  in  favor  of  the  following  classes  of  tradesmen  and 
mechanics,  and  no  others,  to  wit,  carpenters,  blacksmiths,  mast- 
makers,  boat-builders,  block-makers,  rope-makers,  sail-maken,  rig- 
gers, joiners,  carvers,  plumbers,  painters,  ship-chandlers,  copper- 
smiths, brass-founders,  coopers,  vendors  of  sail-cloth,  and  lumber 
merchants. 

These  provisions  are  extended  to  steam-engine  and  boiler- 
makers,  in  all  cases  in  which  engines  or  boilers  shall  be  furnished 
by  such  makers  to  such  ship  or  vessel,  to  vendors  of  copper 
sheathing,  and  all  manufacturers  of  iron. 

The  lien  is  enforced  by  libel  in  the  district  court,  or  conrt  of 
common  pleas,  and  attachment  of  the  yessel. 

1761.  South  Carolina.^  —  When  by  virtue  of  a  contract,  ex- 
pressed or  implied,  with  the  ovmers  of  a  ship  or  vessel,  or  with 
the  agents,  contractors,  or  sub-contractors  of  such  owners,  or  any 
of  them,  or  with  any  person  having  been  employed  to  constnict, 
repair,  or  launch  such  ship  or  vessel,  or  to  assist  them,  money  ia 
due  to  any  person  for  labor  performed,  materials  used,  or  labor 
and  materials  furnished  in  the  construction,  launching,  repairs 
of,  or  for  constructing  the  launching-ways  for,  or  for  provisions, 
stores,  or  other  articles  furnished  for  or  on  account  of,  such  ship 
or  vessel  in  this  State,  such  person  shall  have  a  lien  upon  the 
ship  or  vessel,  her  tackle  and  furniture,  to  secure  the  payment 
of  such  debt ;  which  lien  shall  be  preferred  to  all  others  thereon, 

a  breach  of  contract  on  tbe  part  of  tlie  in  the  completion  of  a  Tend,  the  new  hnll 

master  or  owner  in  aUowing  the  perform-  of  which  was  brought  from  Debware,iBt7 

ance  of  a  contract  for  work  or  material,  be  enforced  in  the  atate  courts,  the  admi- 

Dalzell  v.The  Daniel  Kaine,  31  Fed.  Rep.  raltj  conrto  not  having  ezdnsiTe  joris- 

746.  diction.     Baislej  v.  The  Odorills,  121 

1  Under  this  statute  the  liens  have  pft-  Fa.  St.  231,  15  Atl.  Bep.  591 ;  The  Odo- 

oritv  oTer  a  mortgage  for  pnrchase-monej  rilla  9.  Baisley,  128  Fa.  St.  28S,  18  AtL 

recorded  under  the  act  of  Congreak    The  B«p.  611. 
Ventui«,  26  Fed.  Rep.  SS5.  >  O.  8. 1882,  §  2389 ;  Acts  1884,  p.  735, 

A  lien  for  work  and  materials  fninisiied  No.  451. 
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except  mariners'  wages,  and  shall  continue  until  the  debt  is  sat- 
isfied. 

Such  lien  is  dissolved  unless  the  claimant,  within  ninety  days 
after  he  ceases  to  labor  on  or  furnish  labor  or  materials  for  such 
ship  or  vessel,  files  in  the  office  of  the  register  of  the  county  a 
sworn  statement  giving  a  just  and  true  account  of  his  demand, 
with  the  name  of  the  vessel  and  of  the  owner. 

The  lien  is  enforced  by  petition  to  the  court  of  common  pleas. 

1762.  Tennessee.^  —  Any  debt  contracted  by  the  master, 
owner,  agent,  or  consignee  of  any  steam  or  keel  boat,  within  this 
State,  on  account  of  any  work  done,  or  materials  or  articles  fur- 
nished for  or  toward  the  building,  repairing,  fitting,  furnishing, 
or  equipping  such  boat,  or  for  wages  due  to  the  hands  of  the 
same,  shall  be  a  lien  upon  such  boat,  her  tackle  and  furniture,  to 
continue  for  three  months  from  the  time  said  work  is  finished,  or 
said  materials  or  articles  furnished,  or  said  wages  fall  due,  and 
until  the  termination  of  any  suit  that  may  be  brought  for  said 
debt. 

This  lien  is  enforced  by  petition  and  warrant  to  attach. 

1763.  Texas.^  —  Every  person  who  may  furnish  supplies  or 
materials,  or  do  repairs  or  labor,  for  or  on  account  of  any  domes- 
tic vessel  owned  in  whole  or  in  part  in  this  State,  shall  have 
a  lien  on  such  vessel,  her  tackle,  apparel,  furniture,  and  freight 
money,  for  the  security  and  payment  of  the  same. 

The  provisions  of  the  preceding  article  shall  not  be  construed 
to  alter  or  affect  in  any  way  the  general  law  regulating  the  liens 
of  seamen  on  foreign  vessels. 

1764.  Vermont.* — A  person  who  performs  labor  or  furnishes 
materials  in  building,  repairing,  fitting,  or  furnishing  a  ship,  ves- 
sel, or  steamboat  shall  have  a  lien  on  the  same  for  his  wages  and 
materials  until  eight  months  after  it  is  completed,  and  may  secure 
the  same  by  attachment  thereof,  which  attachment  shall  have 
precedence  of  all  other  attachments  and  claims. 

Before  such  lien  attaches,  such  person  shall  have  a  legal  claim 
for  his  services  performed  or  material  furnished,  and  shall  de- 
mand payment  of  the  same  of  the  owner,  agent,  contractor,  or 
person  in  whose  care  such  ship,  vessel,  or  steamboat  is ;  and  upon 
such  demand,  or  if  he  demands  more  than  is  due  to  him,  a  pay- 


1  Code  1SS4,  §§  2751,  4293-4297. 

2  R.  CiY.  StaU.  1889,  §§  3180,  3181. 


<  R.  L.  1880,  §f  1981, 1982. 
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ment  or  tender  of  the  just  amount  due  him  shall  discharge  such 
lien. 

1764  a.  Virginia.^  —  If  any  person  has  any  claim  against  the 
master  or  owner  of  any  steamboat  or  other  vessel,  raft,  or  river 
craft,  or  against  any  steamboat  or  other  vessel,  raft,  or  river  craft 
found  within  the  jurisdiction  of  this  State,  for  materials  or  sop- 
plies  furnished  or  provided,  or  for  work  done  for,  in,  or  upon  the 
same,  or  for  wharfage,  salvage,  pilotage,  or  any  contract  for  trans- 
portation of,  or  any  injury  done  to,  any  person  or  property  by 
such  steamboat  or  other  vessel,  raft,  or  river  craft,  or  by  any 
person  having  charge  of  her,  or  in  her  employment,  such  person 
shall  have  a  lien  upon  such  steamboat,  or  other  vessel,  raft,  or 
river  craft,  for  such  materials  or  supplies  furnished,  work  done,  or 
services  rendered,  wharfage,  salvage,  pilotage,  and  for  such  con- 
tract or  injury  as  aforesaid ;  and  may,  in  a  pending  suit,  sue  oat 
of  the  clerk's  office  of  the  circuit  court  of  the  county,  or  the  cir- 
cuit or  corporation  court  of  the  corporation,  in  which  such  steam- 
boat or  other  vessel,  raft,  or  river  craft  may  be  found,  an  attach- 
ment against  such  steamboat  or  other  vessel,  raft,  or  river  craft, 
with  all  her  tackle,  apparel,  furniture,  and  appurtenances,  or 
against  the  estate  of  such  master  or  owner.  An  attachment  may 
be  sued  out  under  this  section  for  a  cause  of  action  that  may  haye 
arisen  without  the  jurisdiction  of  this  State,  as  well  as  within  it, 
if  the  steamboat  or  other  vessel,  raft,  or  river  craft  be  within  the 
jurisdiction  of  this  State  at  the  time  the  attachment  is  sued  out 
or  executed. 

1766.  Washington.^  —  All  steamers,  vessels,  and  boats,  their 
tackle,  apparel,  and  furniture,  are  liable :  1.  For  services  rendered 
on  board  at  the  request  of,  or  on  contract  with,  their  respective 
owners,  masters,  agents,  or  consignees ;  2.  For  supplies  furnished 
in  this  State  for  their  use  at  the  request  of  their  respective 
owners,  masters,  agents,  or  consignees  ;   8.  For  work  done  or 

1  Code  1887,  §  2963.  the  court.  Sach  court  has  anUioritT  to 
3  G.  S.  1891,  §  1678.  appoint  a  receiver  to  take  charge  of  the 
Ad  action  may  be  maintained  in  the  property  pending  the  action.  Washing- 
superior  court  against  a  steamboat  for  ton  Iron  Works  Co.  v.  Jensen,  3  Wash, 
machinery  furnished  for  its  constmction,  St  584,  28  Pac.  Bep.  10X9. 
though  there  are  no  express  provisions  It  is  held  that  only  a  contractor,  and 
for  recording  the  lien,  or  for  attachment  not  a  sub-contractor,  can  enforce  the  liea 
pending  the  action.  Sach  action  may  given  by  this  statute.  Waddell  r.  The 
properly  be  brought  on  the  equity  side  of  Daisy,  2  Wash.  T.  76. 
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material  furnished  in  this  State  for  their  construction,  repair,  or 
equipment,  at  the  request  of  their  respective  owners,  masters, 
agents,  consignees,  contractors,  sub-contractors,  or  other  person  or 
persons  having  charge  in  whole  or  in  part  of  their  construction, 
alteration,  repair,  or  equipment;  and  every  contractor,  sub-con- 
tractor, builder,  or  person  having  charge  either  in  whole  or  in 
part  of  the  construction,  alteration,  repair,  or  equipment  of  any 
vessel,  shall  be  held  to  be  the  agent  of  the  owner ;  4.  For  their 
wharfage  and  anchorage  within  this  State ;  6.  For  non-perform- 
ance or  mal-performance  of  any  contract  for  the  transportation 
of  persons  or  property  between  places  within  this  State,  or  to  or 
from  places  within  this  State,  made  by  their  respective  owners, 
masters,  agents,  or  consignees;  6.  For  injuries  committed  by  them 
to  persons  or  property  within  this  State,  or  while  transporting 
such  persons  or  property  to  or  from  this  State. 

Demands  for  these  several  causes  constitute  liens  upon  all 
steamers,  vessels,  and  boats,  and  their  tackle,  apparel,  and  fur- 
niture, and  have  priority  in  the  order  herein  enumerated,  and 
have  preference  over  all  other  demands ;  but  such  liens  only  con- 
tinue in  force  for  the  period  of  three  years  from  the  time  the 
cause  of  action  accrued. 

1766.  West  Virginia.^  — The  citizens  of  this  State  shall  have 
a  lien  upon  all  domestic  steamboats,  steamers,  and  vessels  pro- 
pelled wholly  or  in  part  by  steam,  which  play  upon  the  navigable 
waters  of  this  State,  and  which  are  registered  in  this  State,  for 
all  work  and  labor  done  upon  said  vessels,  and  for  all  materials, 
goods,  and  wares  furnished  said  vessels  ;  said  lien  to  be  enforced 
by  appropriate  remedy  in  courts  having  jurisdiction  of  the  sub- 
ject-matter. 

1767.  WlBconBin.^  —  Every  ship,  boat,  or  vessel  used  in  nav- 
igating the  waters  of  this  State  shall  be  liable  for,  and  the  claims 
or  demands  hereinafter  mentioned  shall  constitute  a  lien  on,  such 
ship,  boat,  or  vessel,  which  shall  take  precedence  of  all  other 
claims  or  liens  thereon :  1.  For  all  debts  contracted  by  the  mas- 
ter, owner,  agent,  or  consignee  thereof,  on  account  of  supplies 
furnished  for  the  use  of  such  ship,  boat,  or  vessel,  or  on  account 

1  Acts  1882,  ch.  64,  §  14;  Code  1887,  and  repairs  on   domestic  ships  in  home 

cfa.  75,  §  14.  ports  can  be  enforced  in  rem  only  by  the 

s  Annot.  Stats.  1889,  §§  3348,  3357.  federal  courts.    Weston  v.  Morse,  40  Wis. 

Liens  given  by  the  statute  for  supplies  455. 
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of  work  done,  or  services  rendered,  on  board  of  sach  ship,  boat, 
or  vessel,  or  on  account  of  labor  done  or  materials  furnished  by 
mechanics,  tradesmen,  or  others  in  and  for  building,  repairing, 
fitting  out,  furnishing,  or  equipping  such  ship,  boat,  or  vessel,  or 
on  account  of  any  indebtedness  for  insurance  effected  upon  such 
ship,  boat,  or  vessel,  the  engines,  machinery,  sails,  rigging,  tackle, 
apparel,  or  furniture  thereof,  against  any  fire  or  marine  risk; 
2.  For  all  sums  due  for  wharfage,  towage,  or  anchorage  of  such 
ship,  boat,  or  vessel  within  this  State ;  8.  For  all  demands  or 
damages  accruing  from  the  non-performance  or  mal-performanee 
of  any  contract  of  affreightment,  or  any  contract  touching  the 
transportation  of  persons  or  property  entered  into  by  the  mas- 
ter, agent,  owner,  or  consignee  of  the  ship,  boat,  or  vessel  on 
which  such  contract  is  to  be  performed ;  and,  4.  For  all  damages 
arising  from  injuries  done  to  persons  or  property  by  such  ship, 
boat,  or  vessel ;  but  no  person  employed,  as  master  or  otherwise, 
on  board  of  any  such  ship,  boat,  or  vessel,  to  collect  or  receive 
freights  or  passage  money,  shall  have  any  lien  as  provided  in  this 
chapter,  or  be  entitled  to  his  action  in  accordance  with  its  provi- 
sions. Such  lien  may  be  enforced  by  proceedings  in  admiralty, 
or  in  the  cases  herein  mentioned. 

The  receiving  of  the  note  or  other  evidence  of  indebtedness  of 
the  owner,  master,  agent,  or  consignee  of  such  ship,  boat,  or  ves- 
sel, for  any  such  claim  or  demand,  shall  not  affect  the  right  of 
the  party  to  his  lien  under  this  chapter,  unless  expressly  received 
in  payment  therefor  and  so  specified  therein. 

The  lien  is  enforced  by  attachment. 

VI.  For  Damages  Arising  from  Torts. 

1768.  It  may  be  stated  in  general  that  a  maritime  lien 
arises  from  all  torts  oommitted  by  the  master  in  the  coarse 
of  his  regular  employment  and  service  as  master ;  just  as  it  is  a 
general  principle  that,  from  all  authorized  contracts  made  by  the 
master  on  account  of  the  ship,  there  results  an  implied  hypothe- 
cation of  the  ship.  The  most  frequent  examples  of  such  torts 
occur  in  cases  of  collisions  occurring  through  negligence.  Bat 
the  lien  may  also  arise  in  consequence  of  negligence  resulting  in 
personal  injuries,  or  it  may  arise  from  tortious  breaches  of  con- 
tracts. 

1769.  A  lien  arises  against  the  vessel  in  fault  in  a  collision 
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for  the  damages  done,^  and  it  is  no  defence  that  the  vessel  was  at 
the  time  under  the  entire  charge  of  a  charterer.^  The  owners 
cannot  take  away  this  remedy  against  the  vessel  by  any  contract 
with  a  third  party.  Neither  is  it  any  defence  that  the  vessel  was 
at  the  time  of  the  collision  in  charge  of  a  pilot  whose  employ- 
ment was  made  compulsory  by  a  state  law.^ 

For  damages  by  collision  there  is  no  maritime  lien  upon  the 
cargo  except  to  the  extent  of  the  freight  due,  though  the  cargo 
belong  to  the  owner  of  the  vessel  in  fault.^ 

1770.  There  can  be  no  maritime  lien  upon  an  immovable 
structure,  such  as  a  bridge,  pier,  boom,  light-house  or  building, 
because  such  a  structure  cannot  be  seized  and  sold.  The  lien  can 
attach  only  to  things  movable  engaged  in  navigation,  or  things 
which  are  the  subject  of  commerce  on  the  high  seas  or  navigable 
waters.^ 

But  the  owner  of  an  immovable  structure,  such  as  a  bridge, 
pier,  or  building,  lawfully  placed  in  navigable  water,  may  pro- 
ceed in  rem  against  a  vessel  for  injuries  sustained  from  a  colli- 
sion  caused  by  the  negligent  management  of  the  vessel.  If  no 
maritime  lien  attached  to  the  vessel,  it  might  take  its  departure 
into  a  distant  State  or  foreign  jurisdiction,  and  the  owner  of  the 
structure  would  have  no  effectual  remedy.®  If,  by  the  negligence 
of  a  tug-boat  towing  a  schooner,  the  latter  is  run  into  a  grain 
elevator  situated  on  the  land,  the  tort  is  not  a  maritime  one,  and 
is  not  within  the  exclusive  jurisdiction  of  a  court  of  admiralty ; 
but  a  state  court  may  afford  a  remedy  for  the  injury.^ 

A  tort  is  maritime  where  the  injury  is  received  upon  a  vessel 
afloat,  though  the  negligence  originated  on  the  land.^ 

1  The  Ticonderoga,  Swabey,  215 ;  The  «  The  Arkansas,  17    Fed.  Rep.   8S3. 

Colambia,  27  Fed.  Rep.  704 ;  The  Bristol,  Per  Love,  J. :  "  The  admiralty  jurisdic- 

11  Fed.  Rep.  156,  affirmed  20  Fed.  Rep.  tion  owes  its  existence  chiefly  to  the  fact 

800.  that  the  common  law  tribunals,  by  reason 

>  Miller  o,  Morgan,  22  La.  Ann.  €25.  of  their  modes  of  procedare,  and  their 

*  The  China,  7  Wall.  53.  doctrine  that  possession  is  indispensable 

*  The  Victor,  1  Lush.  72 ;  The  Roecliff,  to  a  lien  upon  movables,  are  wholly  in- 
L.  R.  2  Adm.  &  Ecc.  363 ;  The  Bristol,  29  adequate  to  give  relief  against  ships  and 
Fed.  Rep.  867.  And  see  Allen  t;.  Mackay,  vessels  afloat  upon  the  high  seas  and  other 
1  Spragne,  219,  224;  Spaftord  v.  Dodge,  navigable  waters  of  the  earth." 

14  MasB.  66, 81.  '^  Johnson  v.  Chicago  &  P.  £.  Co.  105 

A  The  Rock  Island  Bridge,  6  Wall.  213 ;  III.  462. 

The  Plymouth,  3  Wall.  20 ;  The  Neil  *  Leonard  ».  Decker,  22  Fed.  Rep.  741 ; 

Cochran,!  Brown  Adm.  162;  The  Ottawa,  The   Plymouth,  3  Wall.  20;  The  Maud 

1  Brown  Adm.  856 ;  The  Maud  Webster,  Webster,  8  Ben.  547. 

8  Ben.  547.  665 
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1771.  Personal  ii^uries  from  negrligrence. — A  lien  arises  against 
a  vessel  for  damages  occasioned  by  failure  to  provide  safe  machin- 
ery for  the  discharge  of  her  cargo.  As  a  hogshead  was  being 
hoisted  from  the  hold  of  a  steamship,  a  guy-rope  belonging  to  the 
ship  parted,  and  the  fall  of  the  hogshead  injured  libellant,  one 
of  a  gang  of  longshoremen  enagaged  in  dischai^ng  the  cargo. 
The  officers  of  the  ship  knew  of  the  insufficiency  of  the  rope. 
It  was  held  that  he  should  recover  damages  against  the  ship.^ 

A  person  injured  by  the  negligence  of  the  master  and  owners 
has  a  lien  upon  a  foreign  vessel  for  the  damages  incurred.  Tbns, 
one  employed  in  loading  a  foreign  vessel  with  coal,  through  the 
negligence  of  the  master  and  owners  in  not  closing  certain  sec- 
tions of  the  hatchway,  fell  through  the  same  and  was  injured.  It 
was  held  that  a  suit  in  rem  might  be  sustained,  and  that  the  libel- 
lant  had  a  lien  upon  the  vessel  for  the  damages  recovered.^ 

1771  a.  For  damages  resulting  in  the  death  of  a  person 
throxigh  negligenoe  on  the  high  seas,  or  on  waters  navigable  from 
the  sea,  no  suit  in  admiralty  can  be  maintained  in  the  coarts  of 
the  United  States,  in  the  absence  of  an  act  of  Congress,  or  a  stat- 
ute of  a  State,  giving  the  right  of  action  therefor.^ 

VII.  Priorities. 

1772.  Bank  of  liens  given  by  state  laws.  —  Claims  maritime 
in  their  nature  for  which  a  state  law  gives  a  lien  are  of  equal 
dignity  with  liens  created  by  the  general  admiralty  law  for  simi- 
lar purposes,  and  are  entitled  in  distribution  to  rank  with  similar 
claims  arising  in  foreign  porta.^  ^*  I  am  not  able,"  said  Mr.  Jus- 
tice Matthews,'^  *' notwithstanding  numerous  opinions  to  the  con- 
trary in  other  courts  of  equal  authority,  to  discover  solid  ground 
for  the  distinction  contended  for.  The  claims  are  in  their  charac- 
ter, both  classes  being  maritime,  alike,  and  of  equal  merit.  The 
lien  is  given  by  the  law,  and,  although  the  source  of  one  is  the 
maritime  law,  and  that  of  the  other  a  local  statute,  neverthe- 

1  The    Carolina,  30   Fed.    Bep.  199,  «  The  Gniding  Sur,  18  Fed.  Rep.  S6S, 

affirmed  32  Fed.  Bep.  112 ;  The  Rbeola,  9  Fed.  Rep.  521 ;  The  General  Biiniride,3 

19  Fed.  Bep.  926.  Fed.  Bep.  228;  Globe  v.  The  Delof  De 

s  The  ChriBtobal  Colon,  44  Fed.  Bep.  Wolf,  3  Fed.  Bep.  236 ;  The  Bapid  Trail- 

803.  ait,  11  Fed.  Bep.  S2S,  931 ;  The  Madrid, 

•  The  Harrisbnrg,  119  U.  S.  199, 7  Sap.  40  Fed.  Bep.  677. 

Ct  Bep.  140;  The  Wydale,  37  Fed.  Bep.  *  The  Guiding  Star,  IS  Fed.  Rep.  263, 

716.  9  Fed.  Bep.  521. 
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less  they  are  both  so  distinctively  of  a  maritime  nature  that  they 
are  exclusively  cognizable  in  the  admiralty  courts.  The  statute 
which  gives  a  lien  to  secure  the  claims  of  the  domestic  creditor 
does  not  recognize  any  such  distinction  ;  and  the  admiralty  rule 
which  authorizes  its  enforcement  in  the  admiralty  courts  provides 
equally  for  all  suits  by  material-men  for  supplies  or  repairs  or 
other  necessaries,  without  any  distinction  in  consequence  of  their 
claims  arising  in  a  foreign  or  home  port.  In  both  cases  the  lien 
is  given  by  the  law  administered  in  admiralty  courts,  and  there 
is  no  circumstance,  it  seems  to  me,  that  takes  from  the  local 
law  its  equal  force  and  effect  with  that  of  the  general  maritime 
law.  It  is  because  the  latter,  by  virtue  of  its  own  principles, 
recognizes  the  efficacy  of  the  local  statute  to  confer  the  lien,  that 
courts  of  admiralty  acquire  jurisdiction  to  enforce  it  at  all;  in 
doing  so,  they  are  in  fact  enforcing  the  general  maritime  law, 
and  that  law,  in  adopting  and  enforcing  the  lien  given  by  the 
local  law,  incorporates  it  into  its  own  system,  and  puts  it  on  the 
same  footing  as  if  it  had  been  given  by  the  maritime  law  origi- 
nally. It  does  not  add  to  it  any  qualifications  which  render  it 
inferior  to  the  lien  given  by  the  maritime  law  itself  to  similar 
claims  of  no  higher  degree  of  merit.*'  ^ 

1773.  Maritinie  liens  for  supplies  in  foreign  ports  and  stat- 
utory liens  for  similar  supplies  in  a  home  port  hold  the  same 
rank.^  But  a  court  of  admiralty,  in  enforcing  liens  under  state 
laws  of  a  maritime  character,  will  do  so  according  to  the  general 
rules  and  practice  in  admiralty,  without  reference  to  any  rules 
laid  down  by  the  state  courts  in  constructing  the  local  law.^    A 

1  The  classes   into  which  .the  claims  >  The  Grapeshot,  22  Fed.  Rep.  123; 

were  divided  in  this  case,  and  their  prior-  The  Arctic,  22  Fed.  Rep.  126;  The  Ma- 

itj  in  rank,  are  stated  as  follows :  **l.  Sear  drid,  40  Fed.  Rep.  677  ;  The  Gniding  Star, 

men's  wages ;  2.  All  claims  which  by  the  18  Fed.  Rep.  263 ;  The  General  Bnmside, 

general  admiralty  law  have  a  lien,  as  for  3  Fed.  Rep.  228 ;  The  Rapid  Transit,  11 

supplies  (including  fuel)  and  repairs  in  a  Fed.  Rep.  322;  The  J.  W.  Tucker,  20 

foreign  port;  3.  Such  claims  as  are  mari-  Fed.  Rep.  129;  The  Amos  D.  Canrer, 

time  in  their  nature  and  subject-matter,  35  Fed.  Rep.  665  ;  The  Venture,  26  Fed. 

for  which  the  state  law  has  given  a  lien.  Rep.  285 ;  The  Wyoming,  35  Fed.  Rep. 

including  supplies,  repairs,  and  insurance;  548 ;  The  Menominie,  36  Fed.  Rep.  197 ; 

4.  Claims  for  materials  and  labor  in  the  Clyde  v.  Steam  Transp.  Co.  36  Fed.  Rep. 

building  of  the  boat ;  5.  Mortgage  claims;  501 ;  The  Daisy  Day,  40  Fed.  Rep.  538. 

6.  Claims  for  borrowed  money  for  those  Contra :  The  General  Burnside,  3  Fed. 

purposes  to  which  no  liens  attach  in  ad-  Rep.  228 ;  and  The  St.  Joseph,  Brown, 

miralty."    The  Quidiog  Star,  9  Fed.  Rep.  Adm.  202,  overruled. 

521,  525.  >  The  Guiding  Star,  18  Fed.  Rep.  263. 
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court  of  admiralty  will  sometimes,  on  the  particular  facts  of  a 
case,  disregard  the  rule  of  equality  of  distribution  among  claim- 
ants of  the  same  class,  and  pay  the  last  furnisher  before  the  first 
It  will  do  this  as  against  local  liens  in  the  same  manner  as  it  does 
in  the  case  of  ordinary  maritime  liens.  The  statute  will  be  con* 
strued  according  to  the  peculiar  principles  of  maritime  law.^ 

1774.  There  are  a  few  decisions,  however,  which  do  not 
follow  this  rule,  but  hold  that,  as  between  maritime  liens  for 
repairs  or  supplies  furnished  in  a  foreign  port  and  statutory  liens 
for  repairs  or  supplies  furnished  in  a  home  port,  the  former  have 
priority.^  *'No  instance  is  found  in  which  such  statutory  liens 
have  been  allowed  to  displace  or  supersede  liens  created  by  the 
maritime  law.  They  are  but  qucisi  maritime,  have  uniformly 
been  so  considered  by  the  courts,  and  are  recognized  and  allowed 
only  after  all  maritime  liens  proper  are  paid.  The  creditors  hold- 
ing them  are  citizens  of  the  State,  and  it  is  permitted  to  direct  the 
order  in  which  their  claims  shall  be  paid.  To  allow  state  l^is- 
lation  a  greater  efifect  would  be  to  concede  the  right  to  alter  and 
change  the  maritime  law  of  the  nation  in  a  most  material  respect. 
The  right  so  to  change  and  alter  has  been  most  emphatically  de- 
nied (as  in  principle  it  must  be)  whenever  the  subject  has  been 
mentioned."  ^ 

This  view  was  regarded  as  the  better  opinion  in  a  recent  case 
in  which  maritime  liens  were  preferred  to  liens  created  by  a  state 
statute  for  premiums  of  insurance.^  It  may  be  doubted,  how- 
ever, whether  a  state  lien  for  premiums  of  insurance  should  be 
placed  in  the  same  rank  as  a  state  lien  for  domestic  supplies. 
The  latter  are  certainly  quasi  maritime,  but  liens  for  premiams 
are  not  even  that ;  for  insurance  is  not  a  marine  contract.^ 

1776.  As  between  liens  maritime  and  liens  non-maritiixie, 
the  latter  are  postponed  until  the  former  are  satisfied.^  Among 
non-maritime  liens  may  be  mentioned  the  following:  liens  for 
construction,  although  a  statutory  lien  is  given  for  claims  arising 
thereon  by  the  local  law  of  the  port  where  the  vessel  was  built, 

1  The  Rapid  Tranwt,  11  Fed.  Rep.  322,  *  The  Woodward,  32  Fed.  Rep.  639; 

334.  The  Daisy  Day,  40  Fed.  Rep.  603. 

3  The  £.  A.  Barnard,  2  Fed.  Rep.  712.  «  See  {  ISM. 

And  see  The  Superior,  1  Newb.  176.  <  The  Guiding  Star,  18  Fed.  Rep.  S63, 

•  The  £.  A.  Barnard,  2  Fed.  Rep.  713.  9  Fed.  Rep.  521. 
per  Butler,  J. 
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including  all  claims  for  materials  furnished,  labor  performed,  and 
money  advanced  in  building  the  vessel ;  ^  liens  arising  from  mort- 
gages given  by  the  owner ;  ^  and  liens  for  moneys  advanced  on 
the  credit  of  a  vessel  for  general  purposes,  not  maritime,  or  mari- 
time only  in  part. 

But  in  distributing  a  surplus  after  the  payment  of  all  mari- 
time claims,  a  court  of  admiralty  acts  as  a  court  of  equity,  and 
will  follow  the  local  statute  as  construed  by  the  state  courts. 
Thus,  if  the  state  courts  construing  a  statute  of  the  state  give 
precedence  to  a  construction  lien  over  a  mortgage,  the  court  of 
admiralty  will  follow  the  same  rule.' 

1776.  As  between  different  maritime  liens  of  the  same 
rank,  payment  is  made  acoordinfir  to  the  equitable  priority  of 
the  liens  themselves.^ 

In  a  few  earlier  cases  the  rule  was  declared  to  be,  that  priority 
is  given  to  that  lien  on  which  the  libel  is  filed  and  the  vessel  first 
arrested,  without  regard  to  the  dates  at  which  the  liens  respec- 
tively accrued.^  This  rule  was  based  upon  a  view  of  maritime 
liens  since  discarded,  that  the  lien  "  is,  in  reality,  only  a  privilege 
to  arrest  the  vessel  for  a  debt  which  of  itself  constitutes  no  in- 
cumbrance on  the  vessel,  and  becomes  such  only  by  virtue  of  an 
actual  attachment."  Under  such  a  view  it  is  obvious  that  the 
party  first  attaching  the  vessel  must  necessarily  have  a  prior 
right ;  and  it  is  equally  obvious  that,  under  the  view  of  the  na- 
ture of  a  maritime  lien  which  makes  the  lien  a  right  of  property, 
mere  priority  of  attachment  can  give  no  title  to  a  preference.^ 

1777.  Liens  arising  from  the  preservation  or  improvement 
of  a  vessel  are  to  be  paid  in  the  inverse  order  of  their  dates. 
An  equitable  priority  as  between  liens  of  the  same  rank  often 
arises  out  of  the  character  of  the  liens  themselves,  or  out  of  the 

^  Edwards  v.  Elliott,  21  Wall  532.  176;  The  General  Bnnuide,  3*  Fed.  Rep. 

<  The  Emily  Sonder,   17  Wall  666;  228,  236;  The  Arctaraf,  18  Fed.  Rep. 

The  Guiding  Star,  18  Fed.  Rep.  263,  9  743;  The  Frank  G.  Fowler,  17  Fed.  Rep. 

Fed.  Rep.  521.  653. 

»  The  Guiding  Star,  18  Fed.  Rep.  263,  •  The  Triumph,  2  Blatchf.  433,  n.  ; 

9  Fed.  Rep.  521.  The  Globe,  2  Blatchf.  427,  433. 

*  The  Fanny,  2  Low.  508;  The  J.  W.  •  The  J.  W.  Tucker,  20  Fed.  Rep.  129, 
Tucker,  20  Fed.  Rep.  129 ;  The  America,  132,  per  Brown,  J. ;  The  Frank  G.  Fow- 
ls Law  Rep.  264,  271 ;  The  E.  A.  Bar-  ler,  17  Fed.  Rep.  653;  The  Arcturua,  17 
nard,  2  Fed.  Rep.  712 ;  The  Kate  Hinch-  Fed.  Rep.  743 ;  The  Samuel  J.  Christian, 
man,  6  Bias.  367 ;  The  Superior,  1  Newb.  16  Fed.  Rep.  796. 
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time  when  they  accrued.^  "  A  later  lien  for  salvage  is  entitled 
to  priority  over  a  former  salvage,  because  the  last  service  has  pre- 
served the  benefit  of  the  former.  The  same  is  true  of  successive 
repairs  of  a  vessel  on  different  voyages,  or  on  different  parts  of 
the  same  voyage,  or  of  liens  on  successive  bottomry  bonds*  The 
later  improvements  or  advances  are  for  the  preservation  of  the 
former  for  further  improvements  upon  the  vessel,  and  they  have, 
therefore,  an  equitable  priority.  As  regards  such  liens,  there- 
fore, the  rule  is,  that  they  shall  be  discharged  in  the  inverse  order 
of  their  dates."  * 

1778.  Contemporaneous  liens,  or  those  that  are  treated  as 
suoh,  cure  to  be  paid  pro  rata.^  ^^  If  the  liens  are  of  the  same 
rank,  and  for  supplies  or  materials,  or  services  in  preparation  for 
the  same  voyage,  or  if  they  arise  upon  different  bottomry  bonds 
to  different  holders  for  advances  at  the  same  time  for  the  same 
repairs,  such  claims  are  regarded  as  contemporaneous  and  concur- 
rent with  each  other,  and  they  will  be  discharged  pro  rcUa"  * 

Among  the  holders  of  maritime  liens  equal  in  dignity,  he  is 
preferred  who  first  institutes  proceedings  to  enforce  his  claim.^ 

1779.  The  rule  of  pro  rata  distribution  is  not  applied  to 
vessels  engaged  in  the  navigation  of  the  Western  lakes  and 
rivers.  The  voyages  of  such  vessels  being  short  and  frequent, 
the  rule  has  been  adopted  to  a  considerable  extent  of  making 
the  divisions  of  claims  by  the  successive  open  seasons  of  naviga- 
tion, rather  than  by  separate  voyages ;  and  from  this  has  been 
adopted  the  further  rule  of  paying  maritime  liens  for  repaira  and 
supplies  accruing  during  the  same  season  pro  rata^  without  reg<ird 
to  the  particular  date  or  voyage  at  which  they  accrued.^ 

1  The  Eliia,  3  Hagg.  87 ;  The  Bold  184,  per  BrowD,  J. ;  The  Dora,  34  Fed. 

Buccleifgh,  7  Moore  P.  C.  267 ;  The  Fanny,  Rep.  343. 

2  Lowell,  508;  The  Jerusalem,  2  Gall.  ^  The  William  Gates,  4S  Fed.  Rep.  835. 

345;  The  De  Smet,  10  Fed.  Rep.  483,  •  The  Superior,  1  Newb.  176, 185;  The 

489,  n.  ;  The  £.  A.  Barnard,  2  Fed.  Rep.  Kate  Hinchman,  6  Biss.  367  ;  The  Ache- 

712 ;  The  J.  W.  Tucker,  20  Fed.  Rep.  129.  nian,  3  Fed.  Rep.  248 ;  The  City  of  Tawis, 

>  The  J.  W.  Tucker,  20  Fed.  Rep.  129,  3  Fed.  Rep.  170 ;  The  General  Burnside, 

132,  per  Brown,  J.  3  Fed.  Rep.  228,  236 ;  The  J.  W.  Tucker, 

«  The  Exeter,  1  C.  Rob.  173;  TheAl-  20  Fed.  Rep.  129,   132,    per   Brown,  J. 

bion,  I  Hagg.  333 ;  The  Rapid  Transit,  "  While  this  rale  ia  neither  atrictlj  bgical 

1 1  Fed.  Rep.  322, 334 ;  The  J.  W.  Tucker,  nor  consiatent  with  the  theory  of  beneficial 

20  Fed.  Rep.  129 ;  The  Paragon,  1  Ware,  liens,  yet,  as  applied  to  short  and  frequent 

322,  325.  voyages  daring  the  open  season  of  each 

*  The  J.  W.  Tucker,  20  Fed.  Rep,  129,  year,  it  is  not  merely  convenient  in  ap- 
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The  same  considerations  of  convenience  and  policy  apply  in 
the  case  of  canal-boats  and  other  similar  craft  which  make  short 
and  frequent  trips,  and  are  laid  up  during  the  winter  season,  and 
a  pro  rata  rale  of  distribution  should  be  adopted  as  respects  bene- 
ficial liens  of  the  same  class.^  Accordingly,  this  rule  was  applied 
to  liens  for  towage  services  rendered  to  a  canal-boat  upon  numer- 
ous trips  from  New  York  to  ports  on  the  Connecticut  River  and 
back,  during  the  season  from  April  to  November,  and  no  priority 
was  given  to  the  claim  under  which  the  vessel  was  arrested.^ 
Claims  for  ordinary  repairs  and  supplies  furnished  upon  running 
account  to  a  tug-boat  used  in  harbor  navigation,  which  are  nearly 
contemporaneous  and  overlap  each  other,  should  be  paid  pro  rata 
in  case  of  a  deficiency.^ 

1780.  Liens  not  concurrent,  and  without  any  ground  of 
equitable  priority,  axe  payable  in  the  order  of  the  dates  at 
which  the  claims  accrued.^  '^  If  the  liens  arise  from  causes  which 
are  of  no  benefit  to  the  ship,  such  as  liens  for  damages  by  col- 
lision, or  other  torts,  or  negligence ;  and  if  the  claims  are  such 
as  cannot  be  treated  as  contemporaneous  or  concurrent;  and  if 
there  are  no  equitable  grounds  for  preferring  the  later  liens,  such 
as  laches  in  the  enforcement  of  prior  ones,  or  other  grounds  of 
general  policy,  —  then,  as  stated  by  Story,  J.,  in  the  case  of  The 
Jerusalem,^  '  the  rule  would  seem  to  apply,  qui  prior  est  tempore^ 
potior  estjure^^  and  the  liens  should  be  satisfied  in  the  order  in 
which  they  accrue."  ® 

1781.  A  prior  lien  for  supplies  is  entitled  to  preference 
over  a  subsequent  lien  for  damages  arising  on  the  same  voy- 
age, considered  as  a  mere  question  of  rank  and  independently  of 

plication,  but  on  the  whole,  as  I  think,  it  gards  liens  for  supplies,  to  the  navigation 

works  out  practical  justice  better  than  of  a  whole  season." 

any  other  rule  suggested.    It  occupies  a  ^  The  J.  W.  Tucker,  20  Fed.  Rep.  129, 

middle  ground,  and  is  in  effect  a  com-  132,  per  Brown,  J. 

promise  between  the  theoretical  right  of  >  The  J.  W.  Tucker,    20  Fed.  Rep. 

priority  of  the  material-man  who  furnishes  1 29. 

supplies  for  the  last  voyage,  on  the  one  '  The  Grapeshot,  22  Fed.  Rep.  123; 

hand,  and  the  corresponding  obligation  on  The  Arctic,  22  Fed.  Rep.  126 ;  The  J.  W. 

his  part  to  prosecute  at  once  in  order  to  Tucker,  20  Fed.  Rep.  129,  134;  The  G. 

retain  that  priority  which  commercial  pol-  F.  Brown,  24  Fed.  Rep.  399. 

icj  would  disallow.    The  season  of  navi-  «  The  J.  W.  Tucker,  20  Fed.  Rep.  129. 

gation  is  regarded  as  in  the  nature  of  a  ^2  Gall.  345,  350. 

single  voyage;  and  the  rules  applicable  to  ^  The  J.  W.  Tucker,  20  Fed.  Rep.  129, 

a  single  ocean  voyage  are  applied,  as  re-  per  Brown,  J. 
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the  eqaitabld  marshalling  of  securities.^  ^'  The  general  maritiine 
law  adjosts  all  liens  by  the  voyage.  By  this  law,  as  applied 
everywhere  and  without  exception  since  the  ordinance  of  Louis 
XIV.,  more  than  two  centuries  ago,  supply  liens  have  been  held 
to  be  superior  in  rank  to  liens  for  damage  to  cargo  on  the  same 
voyage,  wherever  such  liens  have  been  recognized  at  all.  By 
similitude  they  are  therefore  superior  to  towage  damage."  ^  In  a 
case  decided  in  the  District  of  New  Jersey,  it  was  held  that  a 
damage  lien  arising  ex  delicto  and  not  ex  contractu  takes  prece- 
dence of  prior  liens  for  repairs  and  supplies.^  But  as  a  general 
rule  of  preference,  this  is  stoutly  disputed.  ^^  A  lien  being, 
while  it  lasts,"  says  Brown,  J.,  in  a  recent  case,^  'Mn  the  nature 
of  a  proprietary  right,  a  ju%  in  re,  should  not  be  impaired,  or 
postponed  to  subsequent  rights,  except  upon  some  laches  of  the 
lienor,  or  upon  some  clear  and  undoubted  equity  in  favor  of  the 
later  claimant.  Such  an  equity  clearly  arises  from  subsequent 
services  or  expenditures  that  operate  for  the  protection  of  the 
prior  interests.  This  principle,  and  the  obligations  of  diligence  in 
enforcing  liens  after  a  reasonable  period,  lie  at  the  basis  of  nearly 
all  the  discriminations  in  the  ranking  of  liens.  But  a  subsequent 
damage  lien  b  of  no  benefit  to  prior  interests.  •  .  •  The  mari- 
time law,  as  embodied  in  the  codes  of  the  principal  maritime 
nations  from  the  marine  ordinance  of  Louis  XIV.  downward,  not 
only  gives  no  support  to  the  doctrine  that  damage  liens  are  en- 
titled to  a  priority  over  liens  ex  contractu^  but  affords  abundant 
evidence  to  the  contrary.  In  the  Ordinance  of  1681,  the  damage 
claims  of  merchant  freighters  were  ranged  in  the  last  rank,  below 
the  liens  of  seamen  or  material-men  that  accrued  during  the  voy- 
age or  prior  to  departure.  Express  mention  of  damage  from  col- 
lision is  found  in  comparatively  few  of  the  modem  codes;  but 
wherever  found,  it  is  placed  last  in  the  whole  order  of  privilegea. 
It  is  so  in  the  Code  of  Germany,^  in  the  Belgian  law  of  Augost 

1  The  Yoang  America,  SO  Fed.  Rep.  Fed.  Bep.  538.    This  case  is  folly  exam- 

789,  794 ;  The  Gnipeshot,  29  Fed.  Rep.  ined  by  Brown,  J.,  in  The  Young  Amer* 

123;  The  Samael  J.  Christian,  16  Fed.  ica,  30  Fed.  Rep.  789,  794,  and  declared 

Rep.  796 ;  The  Orient,  10  Ben.  620;  The  erroneons. 

Augustine  Kobbe,  39  Fed.  Rep.  539.  See,  also,  The  Liberty,  No.  4,  7  Fed. 

s  The  Gratitude,  42  Fed.  Rep.  299, 300,  Rep.  226. 

per  Brown,  J.  «  The  Toang  America,  80  Fed. 

"  The  M.  Yandercook,  24   Fed.  Rep.  789,  794,  per  Brown,  J. 

472,    followed   in    The  Daisy  Day,  40  «  Arts.  757,  772. 
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24,  1879,1  and  in  the  Norwegian  Code.^  The  new  Italian  Code* 
makes  the  demand  a  charge  on  the  ship,  but  apparently  after  all 
other  privileges.  In  the  French  Projet  de  1867,  specific  provision 
was  made  for  damage  interests  arising  from  collision,  and  they 
were  placed  last,  namely,  in  the  fifteenth  rank.  The  justice  of 
this  low  rank  of  collision  claims,  as  a  general  rule,  seems  to  me 
obvious;  since  injury  from  collision  by  the  faults  of  other  vessels 
is  one  of  the  ordinary  risks  of  navigation.  As  such  it  is  insura- 
ble, and  is  usually  covered  by  insurance.  .  .  •  For  these  reasons 
I  should  hesitate  long,  in  a  case  not  presenting  any  additional 
ground  for  the  equitable  marshalling  of  remedies,  before  accord- 
ing any  preference  to  a  collision  lien  over  a  lien  for  bottomry,  or 
for  necessary  supplies,  which  hold  the  same  rank  as  bottomry." 

1781  a.  But  oontrary  to  'this  view  the  authorities  generally 
hold  that  a  decree  for  damages  in  a  case  of  collision  over- 
rides all  prior  claims,  such  as  liens  for  repairs  and  supplies, 
including  even  liens  for  seamen's  wages,  and  a  bottomry  bond 
made  on  the  same  voyage.^    It  has  precedence  over  the  lien  of 

1  Art.  4,  §  17.  620;  Tho  Samnel  J.  Christian,  16  Fed. 

<  Arts.  79, 101.  Rep.  796;  The  Grapeshot,  22  Fed.  Rep. 

'  {§  661,  675.  123;  The  Yoang  America,  SO  Fed.  Rep. 

«  Bngliahanthoiitiat :  Abb.  Shipp.  (I3th  789  ;  The  Amoe  D.  Carver,  35  Fed.  Rep. 

ed.)  881 ;  Macl.  Shipp.  (dd  ed.)  703 ;  The  665 ;  The  Daisy  Day,  40  Fed.  Rep.  538  ; 

Chimera,    Coote   Adm.    138,   142 ;    The  The  Gratitude,  42  Fed.  Rep.  299.    Judge 

Benares,  7  Notes  Cas.  Adm.  &  Ecc.  Snpp.  Jenkins,  reviewing  these  decisions  in  The 

50,  54  ;  The  Aline,  1  W.  Rob.  Ill ;  The  Stanwood,  says  :  "  With  the  exception  of 

Linda  Flor,  Swab.  309  ;  The  £lin,  8  Prob.  The  Orient  and  The  Carver,  these  were 

Div.  39,  affirmed  on  appeal,  8  Prob.  Div.  cases  of  damage  arising  from  negligent 

129.  towage,  and  the  decisions  are,  with  the 

AmeriMn :    Henry    Adm.    199 ;    The  exception  of  The  Daisy  Day,  predicated 

Spaalding,   1  Brown    Adm.    310 ;    The  npon  the  express  ground  that  they  are 

Pride  of  the  Ocean,  3  Fed.  Rep.  162,  7  claims  arising  ex  contractu,  for  violation 

Fed.  Rep.  247  ;  The  John  G.  Stevens,  40  of  the  contract  to  tow  safely,  and  present 

Fed.  Rep.  331 ;  The  Leonard  Richards,  41  quasi  torts  in  distinction  from  cases  of 

Fed.  Rep.  818;  The  Maria  and  Elizabeth,  pnre    torts.    It   may    well    be    doubted 

12  Fed.  Rep.  627;  The  M.  Vandercook,  whether,  in  the  light  of  the  cases  of  The 

24  Fed.  Rep.  472 ;  The  R.  S.  Carter,  38  Quickstep,  9  Wall.  665,  and  Norwich  Co. 

Fed.  Rep.  515,  affirmed  40  Fed.  Rep.  331;  v.  Wright,  13  Wall.  104,  the  distinction 

Norwich  Co.  v.  Wright,  IS  Wall.  104, 122 ;  can  be  upheld.    Judge  Severens,  in  The 

The  Stanwood,  49  Fed.  Rep.  577,  where  Daisy  Day,  expressly  repudiates  the  dis- 

the  above  cases  are  cited ;  and  also  the  tinction,  and  holds  that  claims  in  damage 

following  cases  to  the  contrary,  with  one  outrank  claims  arising  ex  contractu ;  but 

exception  arising  in  the  Federal  districts  follows  the  doctrine  of  The  Orient  and 

of  New  York:  The  America,  16  Law  The  Samuel  J.  Christian  so  far  as  to  pre- 

Rep.  264  (1853);  The  Orient,  10  Ben.  fer  seamen's  wages  to  claims  'for  sucU 
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the  crew  of  the  offending  vessel  for  wages  earned  by  them  on 
board  such  vessel  before  the  collision,  but  is  subordinate  to  the 
lien  for  such  wages  earned  after  the  collision.  This  rule  that 
prior  wages  are  postponed  to  the  payment  of  the  damages  by  col- 
lision is  rested  upon  two  grounds :  ^^  First,  that  the  seamen  share 
in  the  fault  of  the  offending  vessel,  and  from  considerations  of 
public  policy  to  discourage  negligent  navigation  ;  second,  that  it 
would  be  inequitable  to  permit  a  fund  impounded  to  compensate 
a  wrong  to  be  diverted  to  the  payment  of  a  participant  in  that 
wrong,  or  to  one  having  a  remedy  against  the  owner  of  the 
offending  vessel  denied  to  the  owner  of  the  injured  vessel.'' 
Judge  Jenkins,  stating  these  grounds  in  the  case  of  The  Stan  wood, 
adds :  ^^  We  think  it  opposed  to  every  principle  of  natural  justice 
to  permit  one  or  more  of  an  offending  crew  to  hold  priority  over 
a  claim  for  damages  caused,  directly  or  indirectly,  by  their  act, 
and  in  the  course  of  a  common  employment.  That  would  be  to 
reward  guilt  at  the  expense  of  innocence,  and  to  tender  preminm 
to  negligence.  Careful  navigation  is  essential  to  safety.  It 
should  be  the  constant  care  of  courts  of  admiralty  that  no  license 
be  given  to  conduct  prejudicial  to  life  or  property  ;  that  no  safe- 
guard to  prudent  navigation  be  removed ;  that  no  immunity  be 
offered  to  negligent  conduct." 

Damages  for  a  collision  override  the  lien  of  a  bottomry  bond, 
for  the  reason  ^*  that  a  lender  of  money  upon  bottomry  i9  a  volun- 
tary creditor,  who,  for  the  advantage  to  be  derived  therefrom,  and 
with  knowledge  of  the  risks  attending  the  voyage,  deliberately 
enters  into  a  contract  with  the  ship,  and,  moreover,  is  permitted  to 
obtain  compensation  for  the  risk  assumed  by  exacting  a  maritime 
premium,  while  the  relation  to  the  ship  of  him  whose  demand 
arises  out  of  a  collision  is  involuntary.     It  is  created  by  circum- 


torts  as  negligence  in  towage,  provided  holding  of  Eaperior  an thority. .  .  .  In  The 
the  seaman  whose  claim  is  in  question  Gratitude,  Jadge  Brown,  who  had  held 
was  free  from  fault'  With  respect  to  the  negatively  on  the  priority  of  liens  for 
cases  in  the  district  of  New  York,  —  or  so  damages  by  collision,  recognizes  the  bind- 
far,  at  least,  as  respects  cases  of  pure  torts,  ing  authority  of  Mr.  Jnstice  Blatchford's 
—  they  are  expressly  overruled  by  Mr.  decision,  but  seeks  to  distinguish  between 
Justice  Blatchford  in  The  R.  S.  Carter,  cases  of  damage  done  in  tfiptfiim  to  an  in- 
40  Fed.  Rep.  331.  Notwithstanding  the  dependent  vessel  and  damage  by  n^U- 
ability  manifested  in  the  discussion  of  the  gence  under  a  Tolnntary  contract  of  tow- 
question  in  those  cases,  they  are  shorn  of  age.  As  snggested  above,  the  distinctton 
their  power  by  the  later  and  controlling  may  not  be  sustainable." 
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stances  over  which  the  creditor  in  damage  has  no  control,  and  he 
can  receive  no  compensation  for  the  risk."  ^ 

1782.  A  lien  against  a  tug-boat  for  damages  done  the 
vessel  in  tow  charges  the  tag-boat  as  she  was  at  the  time  the 
lien  attached ;  that  is,  subject  to  the  liens  already  upon  the  boat 
for  provisions,  supplies,  and  repairs.  Therefore  a  rest  should  be 
made  in  all  running  accounts  against  the  boat  for  supplies  at  the 
date  when  the  damage  lien  accrued ;  and  the  supply  claims  up 
to  that  date  should  be  paid  in  full,  as  against  the  damage  claim, 
but  without  preference  among  themselves.  The  surplus  should 
then  be  applied  upon  the  damage  claim  so  far  as  necessary  ;  and 
any  surplus  still  remaining  should  be  applied  to  claims  arising 
after  the  damage  claim.^ 

1783.  In  the  oase  of  different  lienors  for  damages  by  col- 
lisions on  suooessive  voyages,  the  first  lienor  is  entitled  to 
preference  if  he  is  not  chargeable  with  laches,  and  has  done 
nothing  to  waive  his  lien.  The  last  lien  in  such  case  stands  in 
no  relation  of  benefit  to  the  first  lien,  and  there  is  nothing  in  the 
mere  fact  of  the  second  tort  to  postpone  the  lien  arising  out  of 
the  first.^ 

1784.  A  prior  lien  for  damages  for  a  breach  of  contract 
may  have  priority  of  a  lien  for  necessary  repairs.  Thus, 
where  a  vessel  had  been  chartered  to  carry  a  cargo  of  wheat,  but 
commenced  to  leak  before  the  voyage  was  commenced,  so  that 
her  cargo  had  to  be  discharged,  it  was  held  that  the  claim  of  the 
carpenter  who  recaulked  and  coppered  the  vessel  after  the  cargo 
was  removed  must  be  deferred  till  the  charterer's  claim  for  dam- 
ages for  breach  of  the  contract  should  be  satisfied,  because  the  lien 
for  repairs  attached  after  the  lien  for  damages,  and  the  repairs 
were  not  made  in  any  respect  for  the  benefit  of  the  prior  lienor.^ 

1786.  The  liens  of  material-men  for  supplies  are  preferred 
to  the  olaim  of  the  government  for  a  forfeiture  if  the  material- 
men were  innocent  of  all  participation  in  the  illegal  use  of  the 
vessel,  and  innocent  of  all  knowledge  of  such  use.^ 

1786.  The  lien  for  seamen's  wages  is  one  highly  favored  in 

1  The  Pride  of  the  Ocean,  8  Fed.  Rep.  »  The  Frank  G.  Fowler,  17  Fed.  Rep. 

162,  167,  per  Benedict,  J.  653,  reversing  8  Fed.  Rep.  331. 

s  The  Grapeshot,  22  Fed.  Bep.  123 ;  «  The  Director,  34  Fed.  Eep.  57. 

The  Frank  G.  Fowler,  17  Fed.  Rep.  653;  ^  The  St.  Jago  de  Cuba,    9  Wheat 

The  Samuel  J.  Christian,  1 6  Fed.  Rep.  796.  409. 

676 


§§  1787-1789.]  MABITIME  UENS. 

the  admiralty.  It  is  preferred  to  liens  arising  under  bottomry 
bonds.^  It  is  superior  to  a  lien  for  damages  from  such  torts  as 
negligence  in  towage,  provided  it  does  not  appear  that  the  seaman 
contributed  to  such  negligence.^  Seamen's  wages  are  entitled  to  pri- 
ority of  lien  upon  remnants  saved  from  a  foundering  vessel.  Thus, 
the  captain  and  crew  of  a  vessel  saved  the  yawl-boat,  compasR, 
barometer,  clock,  and  marine  glasses,  and  left  the  vessel  in  a 
foundering  condition  in  a  storm.  These  articles  were  sold,  and 
the  creditors  of  the  vessel  entered  into  an  agreement  to  apply  the 
proceeds  pro  rata  upon  their  respective  claims.  The  sailors  did 
not  sign  the  agreement.  It  was  held  that  they  had  a  lien  upon 
the  proceeds  of  the  articles  sold,  the  same  as  they  would  have  had 
against  the  vessel,  for  the  full  amount  of  their  wages.' 

1787.  A  lien  for  salva^re  servioes  has  priority  of  rank  over 
claims  for  repairs  and  materials.^  Such  lien  is  superior  to  a  state 
statutory  lien  for  supplies  subsequently  furnished  in  the  home 
port.^  It  has  priority,  too,  over  wages  earned  prior  to  the  salvage 
service.  This  is  upon  the  equitable  consideration  that  the  subse- 
quent service  has  preserved  the  subject  of  the  lien.^  But  liens 
for  wages  earned  on  a  voyage  subsequent  to  that  on  which  the 
salvage  services  were  rendered  have  priority.^ 

1788.  Liens  for  towctge  services  generally  hold  the  same 
xank  as  claims  for  necessary  materials  and  supplies.' 

Towage  claims  are  entitled  to  priority  over  a  mortgage  and 
over  home-port  supply  claims,  but  are  inferior  in  rank  to  sea- 
men's  wages.^  They  take  precedence  also  of  bottomry  bonds 
executed  previously  to  the  rendering  of  the  towage  services.^ 

1789.  Liens  of  an  owner  or  part   owner  shotQd   not  be 

1  The  Dora,  34  Fed.  Rep.  848 ;  The  Stanwood,  49   Fed.  Rep.   577,  per  Jen- 
Charles  Carter,  4  CraDch,  328 ;  The  Yir-  kins,  J. 
gin,  8  Pet.  538,  653.  7  xhe  LiUie  Lanrie,  50  Fed.  Bep.  219 ; 

3  The  Daisy  Day,  40  Fed.  Rep.  538 ;  The  Paragon,  1  Ware,  322,  326 ;  Sarplos 

The  Orient,  10  Ben.  620;  The  Samuel  of  the  Ship  Trimoantain,  5  Ben.  246 ;  The 

J.   Christian,    16    Fed.   Rep.   796.     See  Hope,  1   Asp.  563 ;  Porter  v.  The  Sea 

§  17S1  a.  Witch,  3  Wooda»  75. 

>  Hart  V,  Proceeds  of  The  Oakland,  32  "  The  St.  Lawrence,  L.  R.  5  Proh.  D. 

Fed.  Rep.  234.  250 ;  The  City  of  Tawas,  3  Fed.  Repu 

«  The  M.  Vandercook,  24  Fed.   Rep.  170;  The  Athenian,  3  Fed.  Rep.  248; 

472.  The  J.  W.  Tucker,  20  Fed.  Rep.  1», 

«  The    LiUie   Laurie,    50   Fed.   Rep.  135. 

219.  •  The  Mystic,  30  Fed.  Rep.  73. 

•  The  Selina,  2  Notes  Cas.  Adm.  &  Ecc.  ^  The  St.  Lawrence,  L.  R.  5  Piob.  D. 

18 ;  The  Athenian,  3  Fed.  Rep.  248 ;  The  250. 
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allowed  to  the  prcdudioe  of  other  lien-holders.  The  president 
of  an  incorporated  company  owning  the  vessel,  being  a  share, 
holder  in  the  company,  occupies  the  position  of  a  part  owner  in 
this  respect,  and  shoald  not  be  allowed  a  lien  to  the  prejudice  of 
an  outside  lien-holder.^ 

Neither  should  the  master  of  a  ship  be  allowed  a  lien  upon  her 
earnings  as  a  general  creditor.^ 

1790.  Law  of  plaoe  of  contract  and  of  forum.  —  As  respects 
liens  arising  from  contracts  made  by  the  master  within  our  own 
jurisdiction,  and  the  priorities  of  such  liens  in  respect  to  all  the 
claims  of  the  ship,  our  own  law,  as  the  law  of  the  place  of  the 
contract  as  well  as  of  the  forum,  should  prevail.^ 

The  maritime  law  of  the  place  of  the  transaction  determines 
whether  there  is  a  lien  or  not,  not  the  law  of  the  vessers  flag. 
Thus,  by  our  maritime  law,  material-men  have  liens  for  necessaries 
furnished  to  a  foreign  ship.  Though  the  English  law  gives  no 
such  lien,  this  does  not  affect  the  application  of  our  general  mari- 
time law  to  British  vessels  in  our  ports,  nor  abridge  the  authority 
of  British  masters  to  obtain  necessary  supplies  by  simple  con- 
tract in  our  ports,  nor  prevent  such  lien  from  attaching.  Supply- 
men  in  New  York,  who  there  furnish  necessaries  to  a  British  ship, 
on  the  master's  order,  and  on  the  credit  of  the  ship,  have  mari- 
time liens  therefor  which  take  precedence  of  prior  mortgages.^ 

1791.  By  comity,  in  enforoing  liens  against  a  foreign  ves- 
sel, the  law  of  the  country  to  which  it  belongs  should  be 
observed,  in  respect  to  the  claims  of  those  on  board,  as  among 
themselves,^  and  in  respect  to  claims  for  supplies  and  for  ser- 
vices furnished  in  our  own  ports.^  Thus,  where  seamen  shipped 
in  Japan  upon  a  Dutch  vessel  for  a  voyage  to  New  York  and 
back,  and  the  voyage  was  broken  up  by  a  sale  of  the  vessel  in 
New  York,  it  was  held  that  the  liens  of  the  master  and  seamen 
were  regulated  by  the  Code  of  the  Netherlands,  and  that  they 
were  entitled  to  priority  out  of  the  proceeds  of  the  ship  for  the 

1  The  Qaeen  of    St.  Johns,  SI  Fed.       «  The  Olf^a,  82  Fed.  Rep.  329 ;  The 

Bep.  24.  Brantford  City,  29  Fed.  Rep.  S7S,  3S4  ; 

>  Shaw  V.  Gookio,  7  N.  H.  16.  The  Havana,  1  Spragne,  402 ;  The  Paw- 

s  The  Olga,  32  Fed.  Rep.    329,  per    ashick,  2  Lowell,  142;  The  Angela  Maria, 

Brown,  J;    The  Scotia,  35  Fed.  Rep.    35  Fed.  Rep.  430. 

907.  •  The  Velox,  21  Fed.  Rep.  479 ;  The 

«  The  Sootia,  35  Fed.  Rep.  907.  Angela  Maria,  35  Fed.  Rep.  430. 
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payment  of  their  wages  over  liens  for  supplies  and  steyedore's 
services  famished  in  New  York.^ 

If  a  foreign  vessel  is  subject  to  a  lien  for  materials  famished 
for  her  construction  or  for  advances,  apon  her  arrest  and  sale 
under  admiralty  process  issuing  from  an  American  court,  it  is  the 
duty  of  the  court  to  administer  and  apply,  as  against  the  vessel 
or  her  proceeds,  the  foreign  law  exactly  as  it  would  be  applied 
if  the  vessel  were  in  a  court  of  her  home  country,  although  the 
lien  be  for  things  for  which  our  law  would  create  no  lien.^ 

1792.  A  classification  of  liens  agrainst  an  Italian  vessel 
which  was  sold  to  satisfy  the  liens  was  made  in  a  recent  case  as 
follows: 8  1.  The  taxed  costs  of  tjie  libellant;  2.  The  port  dues, 
as  established  by  law;  3.  The  claims  of  the  pilots  for  pilotage; 
also  towage,  if  taken  necessarily,  and  as  part  of  a  pilotage  ser- 
vice,  but  not  otherwise  ;  *  4.  Claims  for  necessary  provisions  fur- 
nished for  the  support  of  the  crew  since  the  vessel's  arrival  in 
port,  and  up  to  the  completion  of  the  voyage  and  the  discharge 
of  the  cargo;  5.  Wages  of  seamen;  as  the  fund  is  more  than 
sufficient  for  the  above  claims,  they  will  be  paid  in  fall ;  6.  In 
concourse  with  each  other,  to  be  paid  ratably,  since  the  residue 
of  the  proceeds  will  be  insufficient  to  pay  all,  bills  of  stowage 
into  port  other  than  above  stated;  stevedore's  expenses  of  un- 
loading cargo  after  applying  the  freight  thereupon,  which  in  this 
case  is  nothing;  other  liens  necessarily  contracted  by  the  ves- 
sel since  her  arrival  in  port  in  completion  of  her  obligations  on 
the  last  voyage ;  7.  The  bottomry  and  supply  claims  before 
the  arrival  of  the  vessel,  in  the  inverse  order  of  their  several 
dates,  the  claims  being  independent,  and  not  concurrent ;  8.  The 
master's  lien  for  wages  is  recognized,  as  given  by  the  Italian 
law ;  but  it  must  be  postponed,  in  case  of  a  deficiency,  to  those 
liens  which  the  master  has  himself  contracted,  and  upon  which 
he  is  personally  responsible.  As  between  him  and  the  lienors  to 
whom  he  is  answerable,  he  cannot  be  allowed  to  withdraw  the 
fund  from  the  registry  to  their  prejudice.^  The  bills  being  more 
than  sufficient  to  absorb  the  residue,  there  will  be  nothing  left 
for  the  master. 

1  The  Velox,  21  Fed.  Rep.  479.  »  The  Selah,  4  Sawyer,  40 ;  The  Velox, 

s  The  Maad  Carter,  29  Fed.  Rep.  156.  21  Fed.  Rep.  479 ;  The  Fdice  B.  40  Fed. 

*  The  Olga,  32  Fed.  Rep.  329.  Rep.  653 ;  The  Angela  Maria,  35  Fed. 

«  The  Mystic,  30  Fed.  Rep.  73.  Rep.  430. 
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1793.  A  xnortgafiTor  of  a  vessel  left  in  possession  and  con- 
trol for  use  has  an  implied  authority  to  oonfer  a  right  of  lien 
for  necessary  repairs  and  supplies  which  will  bind  the  mortgagee, 
thoagh  the  repairs   be  made  or   the  supplies  furnished  without 
his  actual  knowledge  or  express  consent.^     Williams  v,  AUsup  ^ 
is  a  leading  case  on  this  subject.     There  a  shipwright  detained  a 
vessel  for  his  charges  for  necessary  repairs,  made  by  the  mort- 
gagor's direction,  without  the  knowledge  of  the  mortgagee,  and 
the  shipwright's   lien  was   sustained,  against   the   claim  of   the 
mortgagee.     The  reasoning  of  the  judges  leading  to  this  result 
was  as  follows:  "I  put  my  decision,"  said  Erie,  C.  J.,  "on  the 
ground  that,  the    mortgagee    having  allowed  the  mortgagor  to 
continue  in  the  apparent  ownership  of   the  vessel,  making  it  a 
source  of  profit  and  a  means  of  earning  wherewithal  to  pay  off 
the  mortgage  debt,  the  relation  so  created  by  implication  entitles 
the  mortgagor  to  do  all  that  may  be  necessary  to  keep  her  in  an 
e£5cient  state  for  that  purpose."     Willes,  J.,  said :  "  By  the  per- 
mission of  the  mortgagees,  the  mortgagor  has  the  use  of  the  ves- 
sel.    He  has,  therefore,  a  right  to  use  her  in  the  way  in  which 
vessels  are  ordinarily  used.     Upon  the  facts  which  appear  in  this 
case,  this  vessel  could  not  be  so  used  unless  these  repairs  had 
been  done  to  her.     The  state  of  things,  therefore,  seems  to  in- 
volve the  right  of  the  mortgagor  to  get  the  vessel  repaired,  not 
on  the  credit  of  the  mortgagees,  but  upon  the  ordinary  terms, 
subject  to  the  shipwright's  lien.     It  seems  to  me  that  the  case 
is  the  same  as  if   the  mortgagees   had  been    present  when  the 
order  for  the  repairs  was  given."     Byles,   J.,   said :  "  As   it  is 
obvious  that  every  ship  will,  from  time  to  time,  require  repairs, 
it  seems  but  reasonable,  under  circumstances  like  these,  to  infer 
that  the  mortgagor  had  authority  from  the  mortgagees  to  cause 
such  repairs  as  should  become   necessary  to  be  done,  upon  the 
usual  and    ordinary  terms.     Now,  what  are  the    usual  and  or- 
dinary terms  ?     Why,  that  the  person  by  whom  the  repairs  are 

1  The  Live  Oak,  30  Fed.  Bep.  78;  The  »  10  C.  B.  N.  S.  417.    The  lien  in  this 

Isaac  May,  21  Fed.  Bep.  687 ;  The  Char-  case  was  a  common  law  lien. 

lotte  Yanderbilt,  19  Fed.  Bep.  219  ;  The  Whether  sach  a  lien  is  enforced  atcom- 

Granite  State,  1  Spragne,  277 ;  The  May  mon  law  or  in  the  admiralty,   the  lien 

Queen,  1  Spragne,  588;  The   Lnla,  10  supported  by  possession  will  prevail  over 

Wall.  192.  the  right  of  a  mortgagee  out  of  possession. 

It  is  immaterial  that  the  mortgage  was  Scott  v.  Delahnnt,  65  N.  Y.  128,  5  Lans. 

duly  recorded  before  the  lien  for  supplies  372 ;  Loss  r.  Fry,  1  Bobt.  7, 
attached.    The  Charlotte  YanderbUt,  19 

Fed.  Bep.  219.  679 


§  1793  a.]  MARITIIIE  LIENS. 

ordered  should  alone  be  liable  personally,  but  that  the  ship- 
wright should  have  a  lien  upon  the  ship  for  the  work  and  labor 
he  has  expended  on  her.  Nor  are  the  mortgagees  at  all  prejadi- 
cially  affected  thereby.  They  have  a  property  augmented  in 
value  by  the  amount  of  repairs." 

1793  a.  A  mortgage  is  not  amaritinie  contract.^  And  a 
lien  for  a  maritime  contract  has  priority.^  A  mortgage  to  secure 
the  purchase-money  of  a  vessel  is  not  a  maritime  contract,  and 
does  not  import  a  maritime  lien.  The  mortgagee  cannot  bring  a 
libel  in  admiralty  on  the  mortgage  and  subject  the  vessel  to  the 
payment  of  his  claim  by  process  in  rem.  The  statute  of  fhe 
United  States  ^  requires  registration  of  the  mortgages  and  other 
conveyances,  merely  as  affecting  their  validity  as  against  the 
grantors  or  other  persons  having  actual  notice  thereof,  but  leaTes 
all  questions  as  to  the  priority  of  the  incumbrances  as  they  were 
before.  *'  The  mortgage  is  but  a  conveyance  of  the  title  of  the 
grantor,  and  can  pass  only  what  at  the  time  he  had,  subject  to 
every  lien  that  had  already  become  vested.  More  than  this,  the 
mortgagee  is  owner,  and  the  vessel  continues  liable  to  become 
subject,  while  his  title  subsists,  to  whatever  liens,  by  subsequent 
transactions,  the  law  imposes,  precisely  as  though  there  had  been 
no  change  of  title  or  ownership.  The  mortgagee,  as  creditor,  has 
no  higher  rank  than  any  other  alienee."  ^ 

But  a  lieu  secured  under  the  provisions  of  a  state  statute  is 
subordinate  to  a  claim  secured  by  a  prior  mortgage  on  the 
vessel,^  unless  the  mortgage  was  given  to  secure  an  antecedent 
debt,  in  which  case,  in  New  York  and  some  other  States,  the  mort- 
gagee is  not  in  the  situation  of  a  bond  fide  purchaser,  and  has 
no  equity  superior  to  a  material-man  who  has  a  lien  for  neces- 
sary supplies  furnished  on  the  credit  of  the  vessel.®  *^  The  rule 
as  to  priority  is  not  the  same  in  courts  of  admiralty  as  in  courts 
of  common  law  and  equity.  In  the  latter  courts  the  rule  of 
priority  of  liens  is  expressed  by  the  maxim,  qui  prior  e»t  tern- 
porej  potior  eH  jure^  but  in  admiralty  the  reverse  of  this  rule  is 
more  often  true  than  otherwise.     There  the  rule  is,  that  those 

1  The  LoitawaniiA,  SI  Wall.  558;  The        *  R.  8.  §  4192. 
Madrid,  40  Fed.  Rep.  677 ;  Bogart  v.  The       «  The  Gaiding  Star,  18  Fed.  Bep.  263, 

John  Jaj,  17  How.  399.  269,  per  Matthews,  J. 

>  Baldwin  v.  The  Bradish  Johiuoii,  8       *  The  D.  B.  Steelmao,  48 Fed. Rep.  58a 
Woods,  582 ;  The  LilUe  Lauri^  50  Fed.       •  The  James  T.  Easton,  49  Fed.  Rep. 

Rep.  219.  656.    See  §  1794. 
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things  which  in  the  highest  degree  contribute  to  the  safety  and 
preservation  of  the  vessel — the  thing  which  is  the  subject  of  all 
the  liens  —  form  the  basis  of  the  lien  entitled  to  priority."  ^ 

1794.  Liens  for  advances  and  supplies  in  forei^rn  ports 
take  precedence  of  prior  mortgages  to  home  creditors.^  As 
between  a  lien  under  a  state  statute  for  home  supplies  and  a 
mortgage,  the  lien  for  supplies  takes  precedence,^  though  the 
mortgage  lien  first  attached,  and  had  been  recorded  before  the 
supplies  were  furnished.  A  mortgage  is  not  an  admiralty  con- 
tract, and  must  be  postponed  to  maritime  liens,  and  to  liens 
which  are  treated  by  the  general  admiralty  law  as  of  equal 
dignity.*  The  prevailing  rule  is,  that  liens  given  to  material- 
men by  state  statutes,  for  supplies  furnished  a  vessel  at  her  home 
port,  are  of  equal  rank  with  strictly  maritime  liens,  and  therefore 
take  precedence  over  mortgages  of  the  vessel.^  In  some  cases, 
however,  it  has  been  held  that,  as  between  a  lien  under  a  state 
statute  for  materials  and  supplies  furnished  in  a  home  port  and 
a  mortgage  lien,  the  lien  that  first  attached  has  priority.^ 

A  surplus  remaining  after  the  payment  of  maritime  lien  claims 
cannot  be  awarded  to  a  general  creditor  who  has  no  lien  as  against 
a  mortgagee.^ 

1795.  A  mortgage  is  postponed  to  a  oonstruotion  lien 
given  by  a  state  statute.^  This  is  certainly  the  case  where  the 
contracts  for  labor  and  material  were  made  before  the  mortgage 
was  recorded,^  or  the  liens  for  materials  and  labor  existed  when 
the  mortgage  was  given.^^ 

1  The  Madrid,  40  Fed.  Rep.  677,  per  <  Bogart  v.  The  John  Jaj,  17  How. 

Mr.  Justice  Lamar.  399 ;  The  Emily  Soudcr,  17  Wall.  666. 

«  The  Emily  Souder,  17  WaU.  666.  •  The  Madrid,  40  Fed.  Rep.  677. 

*  The  Gaiding  Star,  9  Fed.  Rep.  521 ;  ^  The  Josephine  Spangler,  9  Fed.  Rep. 

The  Granite  State,  1  Sprague,  277 ;  The  773 ;  The  De   Smet,  10  Fed.  Rep.  483 ; 

William  T.  Graves,  8  Ben.  568;  The  Fa-  The  Grace  Greenwood,  2  Bibs.  131 ;  The 

Torite,  S   Sawyer,  405 ;  The  St.  Joseph,  Kate  Hinchmau,  6  Biss.  367 ;  The  John 

Brown  Adm.  202 ;  The  Eiersage,  2  Car.  T.  Moore,  3  Woods,  61 ;  Baldwin  v.  The 

tia,  421 ;  The  Madrid,  40  Fed.  Rep.  677 ;  Bradish  Johnson,  3  Woods,  582. 

The  John  Farron,  14  Blatchf.  24;  The  ^  The  Wyoming,  37  Fed.  Rep.  543. 

Kingston,  23  Fed.  Rep.  200 ;  The   Yen-  >  The  Guiding  Star,  9  Fed.  Rep.  521 ; 

tare,  26  Fed.  Rep.    285;    The  General  Jones  v.  Keen,  115  Mass.  170;  Donnell  v. 

Bumside,  3  Fed.   Rep.    228 ;    Clyde  v.  The  Starlight,  103  Mass.  227. 

Steam  Transportation  Co.  36  Fed.  Rep.  '  Jones  v.  Keen,  115  Mass.  170. 

501.  Bot  in  Underwriters^  Wrecking  Co.  v. 

w  ProYOSt  V.  Wilcox,  17  Ohio,  359. 
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§§  1796,  1797.]  MABITIME  LIKNS. 

1796.  A  bottomry  bond  outranks  all  ordinary  liens  save 
those  of  mariners  for  their  wages,  and  the  liens  mentioned  below. 
A  bottomry  bond  is  a  maritime  contract  by  which  a  ship  is  hy- 
pothecated in  security  for  money  borrowed  for  the  purposes  of 
her  voyage,  under  the  condition  that,  if  the  ship  arriye  at  the 
port  of  her  destination,  the  borrower,  personally,  as  well  as  the 
ship,  shall  be  liable  for  the  repayment  of  the  loan,  together  with 
such  premium  thereon  as  may  have  been  agreed  on ;  but  that,  if 
the  ship  be  lost,  the  lender  shall  have  no  claim  against  the  bor- 
rower, either  for  the  sum  advanced  or  the  premium.^     Where, 
from  the  whole  instrument,  it  was  manifest  that  the  lender  takes 
upon  himself  the  peril  of  the  voyage,  the  instrument  is  one  of 
bottomry.     Lord  Stowell  held  that,  when  the  instrument  simply 
provided  that  *^  the  money  was  to  be  paid  at  a  certain  time  after 
the  arrival  of  the  ship  at  her  port,"  that  was  a  sufficient  descrip- 
tion of  a  sea  risk,  and  made  the  instrument  one  of  bottomry.' 
A  bottomry  bond  takes  precedence  of  maritime  liens  for  supplies 
and  repairs,*  except  when  it  appears  that  the  demands  on  which 
these  liens  are  founded  consist  of  actual  repairs  subsequently  put 
upon  the  vessel,  and  which  tended  to  increase  her  value,  or  when 
delay  in  enforcing  the  bottomry  bond  has  tended  to  induce  the 
material-man  to  make  the  repairs.^    But  a  claim  for  damages 
caused  by  a  collision  occurring  during  the  voyage  is  entitled  to 
priority  over  a  bottomry  loan  made  upon  the  same  voyage  prior 
to  the  happening  of  the  collision.^ 

The  lien  of  a  ship's  agent  in  a  foreign  port,  for  advances  made  in 
payment  of  her  part  of  a  general  average  arising  out  of  a  jetti- 
son of  part  of  the  cargo,  should  be  paid  before  a  bottomry  bond.^ 

1797.  No  liens  in  a  strict  sense  can  arise  agcdnst  a  vessel 
while  it  is  in  the  custody  of  the  court,  though  claims  arisiDg 
against  the  vessel  may  be  paid  out  of  the  proceeds  of  sale.^   This 

The  Katie,  3  Woods,  182,  it  was  held  that  i  The  Dora,  34  Fed.  Rep.  343,  per  Bil- 

a  lien  given  by  the  local  law  of  Kentucky  lings,  J. 

upon  a  steamboat,  for  work  and  materials  <  The  Kelson,  1  Hagg.  Adm.  169  ;  also, 

furnished  in  that  State  for  her  construe-  The  Dora,  34  Fed.  Rep.  343. 

tion,  will  be  postponed  by  a  United  States  *  The  Thomas  Fletcher,  24  Fed.  Rep. 

court  sitting   in   Louisiana,  to  a  snbee-  375. 

quent  mortgage,  duly  recorded  according  *  The  Felice  B.  40  Fed.  Rep.  653. 

to  the  act  of  Congress  in  New  Orleans,  *  Force  v.  The  Pride  of  the  Ocean,  3 

where  she  was  registered  and  enrolled,  Fed.  Rep.  162.    See  §1871  a. 

and  which  was  her  home  port  at  the  date  *  The  Dora,  34  Fed.  Rep.  343. 

of  the  mortgage  and  of  its  registration.  ^  The  Phebe,  1  Ware,  354,  360 ;  The 
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rule  is  for  the  protection  of  a  party's  rights  during  the  litigation.^ 
But  the  parties  interested  may  waive  the  benefits  of  the  rule ; 
and  they  do  this  -when  by  their  direction  the  arrest  of  the  vessel 
is  formal  only,  actual  possession  not  being  taken  by  the  marshal, 
and  the  vessel  is  allowed  to  pursue  her  ordinary  business  without 
interruption.  In  such  case  the  vessel  may  incur  maritime  obli- 
gations, in  contract  or  in  tort,  to  third  persons  having  no  notice 
of  her  arrest.^ 

1797  a.  Partial  payments.  —  When  advances  are  made  and 
lumber  furnished  to  a  vessel  at  various  times  during  a  period  of 
about  two  months,  but  all  during  one  stay  in  port,  and  as  part 
of  one  transaction,  and  the  account  embraces  some  items  which 
have  the  force  of  maritime  liens,  and  others  which  do  not,  a  cash 
payment  will  be  applied  in  discharge  of  the  latter,  and  the  lien 
of  the  former  will  be  preserved.* 

VIII.  A99ignmenU. 

1798.  The  assignment  of  a  debt  secured  by  a  mcuritime 
lien  oarries  with  it  the  lien  security  where  the  parties  so  in- 
tend; and  if  the  assignment  be  absolute,  the  assignee  should 
proceed  in  the  admiralty  in  his  own  name.^  In  some  earlier 
cases  it  was  doubted  whether  the  lien  could  pass  by  a  transfer  of 
the  claim.  A  seaman's  lien  for  wages  in  particular  was  regarded 
as  personal,  and  not  assignable  without  the  assent  of  the  court.^ 
If  the  assignment  be  for  a  part  of  the  debt  only,  the  action  may 
be  maintained  by  the  assignor  for  the  benefit  of  himself  and  the 
assignee.^ 

The  assignee  of  a  draft  given  by  the  owner  of  a  vessel  for  the 

Grapcshot,  22  Fed.  Hep.  123 ;  Merritt  v,  1  Spragae,  574;  The  Hall  of  a  New  Ship, 

Merchandise,  SO  Fed.  Rep.  195 ;  The  San  2  Ware,  203 ;  The  B.  F.  Woolsej,  7  Fed. 

Jacinto,  30  Fed.  Rep.  266.  Rep.  108,  116 ;  The  Two  Marys,  10  Fed. 

1  The  Witch  Qaeen,  3  Sawyer,  17.  Rep.  919 ;  Nash  v.  Mosher,  19  Wend.  431 ; 

^  The  Toang  America,  30  Fed.  Rep.  The  General  Jackson,  1   Spragne,  554 ; 

789.  The  Panama,  Olcott,  343;  Park  v.  The 

>  The  D.  B.  Steelman,  48  Fed.  Rep.  580.  Edgar  Baxter,  37  Fed.  Rep.  219.  So  under 

*  The  Sarah  J.  Weed,  2  Lowell,  555 ;  statate  of  Indiana.    Sinton  i;.  Steamboat 

The  M.  Vandercook,  24  Fed.  Rep.  472;  Roberts,  46  Ind.  476. 

The  Liberty  No.  4,  7  Fed.  Rep.  226,  231 ;  *  The  A.  D.  Patchin,  12  Law  Rep.  21. 

The  American  Eagle,  19  Fed.  Rep.  379 ;  See  The  Sarah  J.  Weed,  2  Lowell,  555, 

The  Pride  of  America,  19  Fed.  Rep.  607  ;  where  the  cases  are  fully  examined  by 

The  Boston,  Blatchf .  &  H.  309 ;  Cobb  v.  Lowell,  J. 

Howard,  3  Blatchf.  524;  Swett  v.  Black,  *  Fretz  v.  Bull,  12  How.  466. 
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§  1799.]  MARITIME    LIENS. 

ainoant  of  a  lien  claim  against  her,  which  in  terms  recognizes 
and  confirms  the  lien,  may  enforce  the  lien.^ 

IX.   Waiver  and  Loss, 

1799.  A  maritime  lien  being  a  right  of  property,  it  is  not 
lost  by  a  sale  of  the  vessel  if  the  lien  be  enforced  with  due 
diligence.  The  lien  follows  the  property,  and  may  be  enforced 
against  a  bond  fide  purchaser.^  But  as  against  such  a  purchaser, 
the  lien  cannot  be  enforced  after  a  reasonable  opportunity  has 
been  afforded  for  its  enforcement  and  no  lien  has  been  filed.^ 
It  is  only  where  no  reasonable  opportunity  has  existed  to  enforce 
the  lien,  through  the  absence  of  the  vessel  or  of  the  lien-holder, 
or  other  sufficient  cause,  or  the  purchaser  has  notice  of  the  lien, 
or  has  such  notice  that  he  is  put  upon  inquiry,  that  a  lien  is 
upheld  against  subsequent  purchasers  or  incumbrancers  after 
any  considerable  delay .^  Where  a  lien-holder  delayed  nearly  two 
years  before  taking  proceedings  to  enforce  his  lien,  and  in  the 
mean  time  the  vessel  had  been  sold,  but  the  purchaser  had  infor- 
mation sufficient,  before  or  at  the  time  of  his  purchase,  to  put  him 
on  inquiry  as  to  any  liens  that  might  exist  against  the  vessel, 
the  fact  that  the  proceedings  were  not  instituted  against  the 
vessel  till  after  the  purchase  was  held  not  to  operate  as  a  waiver 
of  the  lien.^  As  against  an  intervening  mortgagee  in  one  case,* 
and  as  against  the  intervening  purchaser  in  another,^  a  libel  was 
dismissed  after  a  delay  of  two  years.  Under  similar  circam- 
stances  a  lien  has  been  held  lost  after  a  delay  of  eight  months,^ 
after  twenty  months,®  after  a  year,^^  after  two  years  and  a  half.^ 
A  delay  of  less  than  a  year  in  bringing  a  libel  for  damages  by 

1  The  Pride  of  America,  19  Fed.  Rep.       «  The  Atlantic,  Crabbe,  440 ;  TheProf- 

607  i  The  Woodland,  104  U.  S.  180.    See,  pect,  3  Blatchf.  526;   The  Eliza  Jane,  I 

also,  The  Serapis,  37  Fed.  Rep.  436 ;  Moore  Sprague,  152 ;  The  Bristol,  1 1  Fed.  Rep. 

17.  The  Robilant,  42  Fed.  Bep.  162,  165.  156. 

3  Vandewater  v.  Milb,  19  How.  82 ;  The        «  The  Louie  Dole,  14  Fed.  Rep.  862. 
St.  Lawrence,  1  Black,  522 ;  The  Arctu-        «  The  Nevada,  2  Sawyer,  144. 
rus,  18  Fed.  Rep.  743;  The  Tonawanda,        '  The  Lauretta,  9  Fed.  Rep.  622. 
27  Fed.  Rep.  877, 27  Fed.  Rep.  575.  •  The  Eliza  Jane,  1  Sprague,  152. 

<  The  Lillie  Mills,  1  Sprague,  307;  The        »  The   General  Jackaon,    I    Sprague, 

Bristol,  1 1  Fed.  Rep.  156,  163  ;  The  Rob-  554 ;  The  Admiral,  18  Law  Rep.  91. 
ert  Gaskin,  9  Fed.  Rep.  62 ;  The  Wex-        ^  The  Lillie  MiUa,  1  Sprague,  307. 
ford,  7  Fed.  Rep.  674 ;  The  Eastern  Star,        ^^  The  Artisan,  8  Ben.  538 ;  TheColam- 

1  Ware,  185  ;  The  D.  M.  French,  1  Low-  bia,  13  Blatchf.  521. 
ell,  43 ;  The  Louisa,  2  Woodb.  &  Bl  55. 
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collision  was  held  to  be  not  unreasonable  as  against  a  sabse- 
qnent  purchaser.  The  accident  was  so  notorious  that  the  possi* 
bitity  of  claims  arising  out  of  it  could  not  have  escaped  reasona- 
bly diligent  inquiry  on  the  part  of  the  purchaser,  had  he  desired 
to  ascertain  all  possible  outstanding  liens.^ 

1799  a.  A  maritime  lien  for  repairs  is  in  the  nature  of  a 
proprietary  ri^ht,  and  is  not  lost  by  merely  delivering  the  vessel 
to  the  owner  in  a  foreign  port  before  payment.  Such  lien  differs 
from  a  common  law  lien.  Delivery  does  not  interfere  in  any  way 
with  the  lienor's  rights,  unless  the  lien  was  expressly  waived.^ 

18(X).  A  lien  may  be  lost  by  delay  in  enforcinfir  it.  What 
delay  will  have  this  effect  depends  much  upon  the  circumstances 
of  the  case.  In  general  it  may  be  said  that  the  delay  must  be 
unreasonable,  and  must  operate  to  the  prejudice  of  third  per- 
sons, after  an  opportunity  has  arisen  to  enforce  the  lien.^  Under 
a  state  statute,  a  lien  for  the  construction  of  a  steamboat,  which 
left  the  State  immediately  after  it  was  built,  and  did  not  return 
for  nine  years,  was  then  enforced. 

The  general  statutes  of  limitation  do  not  apply.^  The  mari- 
time law  fixes  no  period  of  time  within  which  this  lien  must  be 
enforced,  though  this  period  has  sometimes  been  limited  by  stat- 
ute. It  has  been  said  that  the  lien  should  in  no  case  be  extended 
beyond  the  next  voyage,  if  the  interests  of  third  persons  have 
intervened  without  notice.^     But  there  is  no  inflexible  rule  fix- 

^  The   ColQmbia,  27    Fed.  Rep.    704.  its  owner,  thirty  days  before  any  payment 

See  The  Bristol,  11  Fed.  Rep.    156,  af-  on  account  bf  the  repairs  was  to  be  made, 

firmed  20  Fed.  Rep.  800.  and  after  that  payment  the  vessel  was 

*  The  Lime  Rock,  49  Fed.  Rep.  383.  still  to  be  left  in  the  possession  of  the 

In  this  case  the  repairs  made  upon  a  for-  owner,  that  she  might  earn  the  balance  of 

eign  vessel  were  admittedly  necessary  to  the  debt ;  bnt  it  is  equally  a  part  of  the 

enable  her  to  prosecute  her  voyage.    The  contract  in  this  case  that  the  one  half  of 

owner  was  not  a  resident  of  the  State,  and  the  bill  for  repairs  was  to  be  paid  promptly 

in  making  the  contract  stated  that  he  was  at  tlie  end  of  thirty  days  after  the  com- 

then  withont  funds  to  pay  for  the   re-  pletion  of  the  repairs, 

pairs.     The  vessel  was  to  be  delivered  to  '  The  Prospect,  3  Blatchf.  526 ;  In  re 

him  on  completion,  and  he  was  to  pay  Dubuque,  2  App.  (Adm.)  20,  S3;   The 

half  the  bill  thirty  days  thereafter,  and  the  Lanretta,  9  Fed.  Rep.  622 ;  The  Wyoming, 

remainder  as  the  vessel  earned  the  money.  36  Fed.  Rep.  493 ;  The  Seminole,  42  Fed. 

The  vessel  was  delivered,  but  no  part  of  Rep.  924 ;  The  Lillie,  42  Fed.  Rep.  237. 

the  bill  was  paid  at  the  expiration  of  the  *  Reed  p.  Insurance  Co.  95  U.  S.  23 ; 

thirty  days.    Held  that,  although  the  evi-  The   Key  City,  14  Wall.  653;  Smith  t;. 

dence  indicated  that  the  repairs  were  made  Sturgij,  3  Ben.  330 ;  Sin  ton  v.  Steamboat 

partly  upon  the  credit  of  the  owner,  there  Roberts,  46  Ind.  476. 

was  nothing  to  show  an  intention  to  waive  ^  Leland  v.  The  Medora,  2  Woodb.  & 

the  lien.    The  vessel  was  to  be  pnt  back  M.  92,  104. 
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ing  the  time  within  which  maritime  liens  must  be  enforced.     The 
statutes  giving  liens  for  construction,  and  for  supplies  furnished 
domestic  vessels,  generally  prescribe  the  time  within  which  the 
liens  shall  be  enforced.     Maritime  liens  must  be  enforced  with 
reasonable  diligence,  having  reference  to  all  the   circumstances 
of  the  case.^     ^*  As  maritime  liens  are  secret  incumbrances,  and 
tend  to  mislead  those  who  subsequently  trust  to  the  ship,  unless 
they  are  enforced  with  diligence,  according  to  the  circumstances 
and  the  existing  opportunities  for  enforcing  them,  they  will  be 
deemed  either  abandoned  through  laches  as  against  subsequent 
lienors  or  incumbrancers,  or  postponed  to  the  claims  of  the  lat- 
ter, as  circumstances  may  require."  ^     What  is  reasonable  dili- 
gence under  all  the  circumstances  of   the  case  should  be  deter- 
mined by  reference   to  the   equitable  maxim.  Sic  utere  tuo  ut 
alienum  non  IcedaSy  —  enforce  your  rights  so  as   not  to  injure 
others.* 

A  maritime  lien  for  repairs  based  on  a  running  account  extend- 
ing over  nearly  four  years,  during  which  time  the  account  was 
largely  reduced  by  payments  made  with  considerable  irregularity, 
and  continued  for  months  after  the  date  of  last  charge,  and  up  to 
a  date  less  than  a  week  previous  to  the  filing  of  the  libel,  is  not 
barred  by  laches,  though  the  last  repairs  were  made  nearly  a  year 
before  the  filing  of  the  latter.  If,  during  the  time  of  these  pay- 
ments, indebtedness  to  other  lienors  is  incurred,  their  claims  shoald 
not  take  precedence.^ 

1800  a.  The  period  of  limitation  as-  against  a  bon&  fide 
purchaser  is  ** reasonable  opportunity  to  enforce  the  lien.'** 
Thus,  ^*  as  against  a  bond  fide  purchaser  who  makes  all  reasonable 
efforts  to  discover  incumbrances  and  fails  to  find  any,  such  a  lien, 
after  a  delay  of  nearly  a  year  to  take  any  steps  to  enforce  it, 
where  the  vessel  has  been  all  the  time  within  easy  reach  of  pro- 
cess, and   the  vendor  meantime,  as  in  this  case,  has  become  in- 

1  The  J.  W.  Tucker,  20  Fed.  Rep.  129,  «  The  John  Dillon,  46  Fed.  Rep.  527. 
133;  The  Young  America,  30  Fed.  Rep.  *  The  Cbusan,2  Story,  455;  The  Utfl- 
789,792;  American  Ins.  Co.  v.  Coster,  3  ity,  Bl.  &   H.  218;    The  Eliza  Jane,  1 
Paige,  323;   The  John  Dillon,  46  Fed.  Spragne,  152  ;  The  Lillie  Mills,  1  Spragae, 
Kep.  527.  307 ;  The  Bristol,  U  Fed.  Rep.  156,  163, 

2  The  J.  W.  Tucker,  20  Fed.  Rep.  129,  affirmed  20  Fed.  Rep.  800;   The  Ljnd- 
per  Brown,  J.  hurst,  48  Fed.  Rep.  839. 

3  The  Young  America,  30  Fed.  Rep. 
789,  792,  per  Brown,  J. 
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solvent,  is  lost  through  laches.  After  such  ample  opportunity  to 
enforce  the  lien,  the  loss  should  fall  upon  the  lienor,  and  not  on  the 
bond  fide  vendee.  The  period  of  limitation  of  liens  in  admiralty, 
as  against  a  bond  fide  purchaser,  is  ^*  a  reasonable  opportunity  to 
enforce  them."  ^ 

1801.  In  the  case  of  ordincu^  ocecui  voyarges  the  lien  is  lost 
after  the  begrinning  of  a  subsequent  voyaere,  if  a  reasonable 
opportunity  existed  for  the  arrest  of  the  ship  ;  ^  and  this  rule  is 
applied  even  to  bottomry  bonds.*  "  In  nearly  all  the  maritime 
codes  the  privileges  guaranteed  by  law,  if  not  enforced  before  the 
departure  of  the  vessel  upon  another  voyage,  are  postponed  to  the 
liens  connected  with  the  later  voyage."*  The  liens  connected 
with  every  new  voyage  start  with  a  priority  over  all  former  ones 
after  the  vessel  has  sailed,  if  there  has  previously  been  opportu- 
nity to  enforce  them.^ 

1801  a.  This  rule  is  not  applied  to  vessels  makincr  daily  or 
hourly  trips  about  a  harbor.  ^^  Jn  harbor  cases,  therefore,  unless 
liens  for  supplies  are  to  be  practically  abolished  altogether,  the  let- 
ter of  the  general  maritime  rule  cannot  be  followed,  but  its  general 
spirit  and  purpose  only.  This  plainly  is  to  give  the  ship  a  short 
credit,  to  enable  her  to  earn  her  freight,  to  collect  it,  and  pay  her 
bills.  The  settled  practice  in  this  country  has  sustained  these 
liens  in  harbor  cases  for  a  time.  ...  I  think  the  time  allowed  for 
retaining  priority  in  these  harbor  cases  may  be  justly  reduced  for 
forty  days.  That  will  give  the  short  credit  incident  to  the  usual 
rendering  of  monthly  bills,  and  ten  days  more  for  settlement,  or 
libelling  the  boat  in  case  of  non-payment.  It  accords  in  some 
degree  with  the  period  of  modern  Atlantic  voyages ;  it  does  not 
exceed  the  time  ordinarily  enjoyed  by  the  ship  in  the  ante-steam 
period ;  and  it  is  short  enough  not  to  imperii,  as  a  rule,  the  security, 
or  the  partial  security,  afforded  to  damage  claims,  which  the  mari- 
time law  designs  also  to  protect,  though  subordinately  to  contract 
liens  on  the  same  voyage,  according  to  the  universal  practice 
(except  under  peculiar  circumstances)  of  at  least  the  last  two  hun- 
dred years.     The  long  extension  of  time  heretofore  given  has  led 

1  The  Ljndhurst,  48  Fed.  Rep.  839.  The  Rapid  Transit,  11  Fed.  Rep.  322, 334 ; 

3  Leland  v.  The  Medora,  2  Woodb.  &  The  J.  W.  Tucker,  20  Fed.  Rep.  129,  per 

M.  92;  The  Utilitj,  Blatchf.  &  H.  218,  Brown,  J. 

225;  The  Boston,  Blatchf.  &  H.  309,  327.  ^  The  Young  America,  30  Fed.  Rep. 

*  The  Royal  Arch,  1  Swab.  269-284;  789,  792,  per  Brown,  J. 

Blaine  v.  The  Carter,  4  Cranch,  328,  332 ;  «  The  Gratitude,  42  Fed.  Rep.  299. 
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to  evils  and  abases  here,  which  obserration  satisfies  me  ought  to  be 
corrected  by  a  nearer  approach  to  the  general  maritime  rale ;  and 
the  time  limit  of  forty  days,  after  which  such  liens  will  be  held  to 
Ipse  their  priority  as  regards  any  liens  arising  on  a  sabsequent 
voyage  or  trip,  will,  I  think,  subserve  all  that  necessity  and  thnt 
encouragement  of  commerce  for  which  maritime  liens  have  been 
created,  and  for  which  they  are  preserved ;  and  that  time  will  not 
ordinarily  or  substantially  prejudice  damage  liens  which  are  of  a 
lower  rank,  beyond  that  inferiority  which  for  centuries  has  been 
assigned  to  them  as  non-benefieial  liens.  The  time  limit  is,  indeed, 
an  arbitrary  limit ;  and  so  is  the  season  limit,  or  any  other  limit 
that  can  be  adopted  for  harbor  tugs  consistently  with  the  exist- 
ence of  such  liens  at  all  for  any  practical  use.  Any  other  rule 
than  the  voyage  rule  must  be  arbitrary,  and  that  rule  would  leave 
no  practical  security  whatever."  ^ 

1802.  Neither  is  this  rule  applicable  to  vessels  engaged  in 
the  naviiration  of  the  Western  lakes  and  rivers  of  the  United 
States;  and  as  regards  these  the  rule  has  been  adopted  quite 
generally  of  making  the  division  of  claims  by  the  successive  open 
seasons  of  navigation,  rather  than  by  separate  voyages.' 

But  even  under  this  rule,  if  the  liens  upon  a  vessel  equal  or 
exceed  her  whole  value,  they  should  be  enforced  with  diligence; 
otherwise,  after  a  comparatively  short  period  of  inactivity,  they 
will  be  postponed  in  favor  of  subsequent  maritime  liens  acquired 
without  notice.^ 

Where  the  creditors  of  a  boat  engaged  in  navigation  upon  tbe 
Mississippi  and  Ohio  rivers  knew  that  the  boat  was  practically 
insolvent,  and  took  no  steps  to  enforce  their  claims,  but  on  tbe 
contrary  continued  to  give  the  boat  credit,  upon  a  sale  of  the  boat 
in  admiralty,  and  distribution  of  the  proceeds,  these  not  being 
sufficient  to  pay  all  claims  in  full,  it  was  held  that  those  more 
than  six  months  old  were  stale.^ 

1  The  Gratitude,  42  Fed.  Rep.  299,  300,  129,   133,  per  Brown,  J.;   The   Grape- 
301,  per  Brown,  J.  shot,  22  Fed.  [Rep.  123,  125 ;  The  Toang 

2  The  Buckeye  State,   1   Newb.   Ill;  America,  30  Fed.   Rq>.  789,  79S.    See 
The  Dubuque,  2  Abb.  (Adm.)  20, 32 ;  The  f  1779. 

Hercules,  1  Brown  Adm.  560;  The  Detroit,  *  The  Young  America,  30  Fed.  Rep. 

1  Brown  Adm.  141  ;  The  Athenian,  3  Fed.  789,  793;  The  Grapeshot,  22  Fed.  Bep. 

Rep.  248 ;  The  Cirj  of  Tawas,  2  Fed.  Rep.  123,  125. 

170;  The  Arcturus,  18  Fed.  Rep.  743,  *  The  Thomas  Sherlock,  22  Fed.  Rep. 

746;  The  J.  W.  Tucker,  20  Fed.  Rep.  253. 
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1803.  The  lien-holder  may  ordinarily  await  the  return  of 
the  vessel  to  the  port  where  the  lien  debt  was  incurred.  A 
ship  whose  home  port  was  in  Philadelphia  became  subject  to  a  mari- 
time lien  at  Jersey  City,  but  was  allowed  to  sail  for  Europe  upon 
promise  of  prompt  payment  by  the  ship's  agents.  She  returned 
to  Philadelphia  twice,  but  of  these  visits  the  lien-holder  knew  no- 
thing. She  was  attached  by  him  on  her  subsequent  return  to  Phila- 
delphia two  years  after  the  lien  claim  was  incurred.  In  the  mean 
time  the  ship  had  been  sold  to  innocent  purchasers.  It  was  held 
the  lien-holder  had  not  been  guilty  of  such  negligence  as  to  lose 
his  remedy  against  the  ship.  Had  the  ship  returned  to  the  port 
where  the  expenses  were  incurred  under  such  circumstances  that 
the  lien-holder  should  have  known  of  her  return,  the  lien  would 
doubtless  have  been  lost.^ 

1804.  Due  diligence  may  sometimes  require  the  lienor  to 
follow  the  vessel  into  other  districts  than  that  where  the  claim 
accrued,  instead  of  taking  out  process  where  the  claim  accrued 
and  awaiting  the  return  of  the  vessel  to  that  district,  even  though 
that  be  her  home  port.  Thus,  if  a  vessel  upon  which  there  is  a 
lien  for  repairs  goes  to  a  port  in  another  district,  and  is  there  sold 
to  a  purchaser  who  has  no  notice  of  the  ]ien,  it  is  incumbent  upon 
the  lienor,  immediately  upon  hearing  of  the  sale,  to  endeavor  to 
seize  the  vessel  in  any  port  which  she  frequents ;  and  if  he  fails 
to  do  so,  his  claim  may  be  adjudged  stale.^  As  regards  vessels 
engaged  in  the  navigation  of  the  Western  lakes  and  rivers,  a 
reasonable  opportunity  to  enforce  a  lien  is  given,  within  the 
meaning  of  the  law,  whenever  the  creditor  is  able,  by  the  exercise 
of  reasonable  diligence,  to  ascertain  the  whereabouts  of  the  debtor 
vessel.' 

Where  the  lien-holder  and  the  owner  of  the  vessel  are  both 
residents  of  the  same  district,  and  no  change  of  ownership  occurs, 

1  The  Tonawanda,  27  Fed.  Bep.  575.  Btancee  are  considered,  I  think  the  libel- 
Per  Bntler,  J. :  "  This  is  certainlj  a  seri-  lants  must  be  held  to  a  higher  degree  of 
ona  question, — one  about  which  there  is  vigilance  than  is  usually  exercised  or  re- 
room  for  doubt.  The  libellants  could  quired,  to  visit  them  with  the  consequences 
have  ascertained  the  fact,  of  course,  either  of  remissness  for  failing  to  discover  these 
by  keeping  a  constant  watch  upon  the  visits." 

Tessel's  movements,  or  upon  the  entries  ^  The  C.  N.  Johnson,  19  Fed.  Rep. 

at  the  port  of  Philadelphia.    Did  their  782;  The  D.  M.  French,  1  Lowell,  43,  45, 

duty,  however,  require  this  ?    Is  such  a  per  Lowell,  J. 

course,  under  similar  conditions,  custom-  *  The  C.  N.  Johnson,  19  Fed.  Rep.  782, 

ary  1    I  think  not.    When  all  the  circum-  per  Brown,  J. 
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there  may  be  no  obligation  upon  tbe  lien-holder  to  parsae  the 
Teasel  into  another  district.^ 

1805.  A  claim  for  seamen's  wages  is  stale,  as  against  a 
bon&  fide  purchaser  for  valne,  if  not  presented  and  prosecuted 
during  the  season  after  the  claim  accrued.^ 

To  allow  a  seaman,  after  his  voyage  is  over  and  his  contract 
ended,  and  his  connection  with  the  vessel  dissolved,  and  he  has 
embarked  for  years  in  employment  elsewhere,  to  retain  a  secret 
lien  on  the  vessel,  and  thus  prevent  her  sale  or  use  unincumbered, 
and  thus  embarrass  any  new  purchaser  without  notice,  would  be 
very  bad  policy.'  Seamen  cannot  assert  liens  for  wages  earned 
<m  board  a  vessel  which  is  violating  the  law,  or  which  is  at  faolt 
in  a  collision,  for  the  seamen  are  presumably  participating  in  the 
violation  of  the  law,  or  share  in  the  fault  of  the  colliding  vessel.^ 

1806.  Where  there  is  no  question  of  priority  involved,  a 
maritime  lien  for  damages  will  not  be  deemed  stale,  though  there 
has  been  a  delay  of  two  years  in  filing  a  libel,  merely  on  the 
ground  that  some  witnesses  have  in  the  mean  time  been  lost  by 
the  res^ndents.^  But  after  such  a  lapse  of  time,  a  lien  wonld 
not  be  enforced  as  against  the  rights  of  innocent  third  parties.^ 

1806  a.  A  state  statute  whioh  provides  that,  if  a  notice  of 
the  lien  is  duly  filed,  the  lien  may  continue  for  one  year,  or 
•other  fixed  time,  is  not  applicable  to  foreign  vessels  on  which  a 
anaritime  lien  would  exist  by  the  maritime  law  without  the  aid  of 
a  statute.  *'  Even  if  the  statute  could  be  held  to  refer  to  foreign 
vessels  at  all,"  said  Judge  Brown ,^  **  I  doubt  whether  it  is  compe- 
tent for  state  legislation  to  change  the  maritime  law,  or  the  rules 
of  decision  to  be  applied  by  courts  of  admiralty  in  the  adminis- 
tration of  that  law,  further  than  by  the  mere  establishment  and 
annexing  of  a  lien  to  marine  contracts  or  torts,  which  liens  coarts 
of  admiralty  alone  may  recognize  and  enforce.^    In  The  Chusan, 

1  The  Emma  L.  Coyne,  11  Chic  L.  N.  «  §  1788  a;    The  Elezena,   53  Ted. 

98.  Hep.  359. 

3  The  Harriet  Ann,  6  Bias.  13;  The  *  The  Martino  Cilento,  22  Fed.  Bep. 

Live  Oak,  30  Fed.  Hep.  78 ;  Leland  v.  859.    And  see  The  Pirate,  32  Fed.  Bep. 

Ship  Medora,  2  Woodb.  &  M.  92,  104;  486,489. 

The  Bolivar,  Olcott's  Adm.  474;  The  «  The  Bristol,  20  Fed.  Kep.  800.  In  The 
Eastern  Star,  Ware's  Adm.  184.  And  Carrie,  46  Fed.  Hep.  796,  a  lien  was  en- 
see  The  Nellie  Bloom  Held,  27  Fed.  Hep.  forced  notwithstanding  a  ddaj  of  between 
524.  two  and  three  years. 

B  Packard  r.  Sloop  Louisa,  2  Woodb.  &  ^  The  Ljndhurst,  48  Fed.  Bep.  840. 

M.  48,  per  Woodbury,  J.  «  See  The  J.  F.  Warner,  22  Fed.  Bep. 
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• 


Judge  Story  held  that  state  legislation  could  not  abolish  a  mari- 
time lien.  The  maritime  law  deals  largely  with  interstate  and  in- 
ternational rights  and  relations.  The  Constitution,  in  conferring 
upon  the  federal  courts  exclusive  jurisdiction  of  admiralty  and 
maritime  causes,  manifestly  designed  to  provide  for  a  single  har- 
monious  national  system  of  maritime  law.  To  accomplish  this  it 
confined  its  administration  to  the  national  tribunals  alone."  ^ 

1807.  Under  a  state  statute  which  provides  that  the  lien 
should  continue  until  the  debt  is  satisfied,^  a  petition  to  en- 
force it  filed  more  than  fifteen  years  after  the  lien  debt  was 
created,  but  upon  the  first  return  of  the  vessel  within  the  jurisdic- 
tion of  the  State,  was  held  to  be  seasonably  filed,  although  her 
ownership  had  been  changed.^  The  legal  record  of  a  statutory 
lien  is  notice  to  all  subsequent  purchasers  of  the  vessel.  Where  a 
claim  of  lien  for  materials  furnished  in  the  construction  of  a  vessel 
was  filed  within  the  time  limited  after  the  first  departure  of  the 
vessel  from  the  port,  and  during  the  next  two  and  one  half  years 
the  vessel  came  into  that  port  on  several  occasions  to  the  know- 
ledge of  the  person  claiming  the  lien,  but  he  did  not  file  his  peti- 
tion to  enforce  the  lien  until  four  and  one  half  years  after  such 
departure,  and  after  the  vessel  had  been  sold,  it  was  held  that  the 
petition  was  seasonably  filed. 

1807  a.  A  maritime  lien  may  be  waived  by  an  €kgreement 
releasing  the  lien  and  accepting  the  debtor's  personal  responsi- 
bility, and  the  lien  cannot  afterwards  be  enforced  though  the 
debtor  fails  to  make  all  the  payments  agreed  upon.^ 

1808.  A  maritime  lien  is  not  lost  by  the  aooeptance  of  a 
note  for  the  claim,  unless  the  note  was  taken  in  payment  or  in 
lieu  of  the  original  claim,  though  payable  at  a  future  time.^    A 

342,  345;  Holmes  v.  Railwaj  Co.  5  Fed.  Mass.  409, 1  Am.  Rep.  125;  McDonald  r. 

Rep.  75;  The  Garland,  5  Fed.  Rep.  924;  The  Nimbus,  137  Maas.  360. 

Brookman  v.  llamill,  43  N.  Y.  554;  Vose  «  The  Half  Moon,  46  Fed.  Rep.  812. 

».  Cockcroft,  44  N.  Y.  415;  Poole  ».  Kcr-  *  The   Nestor,  1    Sum.  73;    The-  St. 

mit,  59  N.  Y.  554.  Lawrence,  1  Black,  522;  The  Alabama, 

1  The  Chusan,  2  Stoiy,  455 ;  The  Lot-  22  Fed.  Rep.  449 ;  The  Kimball,  3  Wall, 

tawanna,  21  Wall.  558,  575 ;  In  re  Long  37 ;  The  Bird  of  Paradise,  5  Wall.  545 ; 

Island,  &C.,  Transp.    Co.  5    Fed.    Rep.  The  Guy,  9   Wall.   758;    The    General 

599,  619;  The  Manliassett,  18  Fed.  Rep.  Meade,  20  Fed.  Rep.  923 ;  The  Acme,  7 

922.  Blatchf.  366;  The  Pride  of  America,  19 

^  Xassaehnietts,  §  1748.  Fed.  Rep.  607  ;  The  Woodland,  104  U.  S. 

>  Young  i;.  The  Orpheus,   119  Mass.  180;  The  D.  B.  Steelman,  48  Fed.  Rep. 

179;  Fosters.  The  Richard  Busteed,  100  580;  The  John  C.  Fisher,  50  Fed.  Rep. 
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lien  upon  a  vessel  for  materials  furnished  is  not  waived  by  taking 
the  promissory  note  of  the  debtor  signed  also  by  a  third  person, 
and  acknowledging  payment  of  the  account ;  but  upon  the  non- 
payment of  the  note  at  maturity,  and  offer  to  surrender  the  note, 
the  lien  may  be  enforced.^  The  note  of  a  third  person,  when 
taken  for  an  antecedent  debt  of  a  vessel,  is  no  discharge  of  the 
maritime  lien  of  the  person  receiving  it.^  A  receipt  of  payment 
by  note  is  not  conclusive,  but  only  primdfacie^  evidence  of  pay- 
ment.^ In  the  absence  of  such  a  receipt,  or  other  prima  facie 
evidence  that  the  note  was  taken  in  payment,  the  burden  is  upon 
the  owner  of  the  vessel  or  other  claimant  to  prove  that  the  note 
was  taken  in  payment  of  the  lien  debt.^  If  the  note  or  draft 
itself  recognizes  and  confirms  the  lien,  there  is  no  presumption 
of  payment,  but  the  contrary.^  A  maritime  lien  is  not  lost  by 
giving  credit  for  the  claim  unless  the  lien  be  expressly  waived.^ 

1809.  If  the  credit  given  by  a  note  extends  beyond  the 
time  allowed  under  state  statutes  for  enforcing  liens,  the 
credit  is  an  absolute  waiver  of  the  lien.  If  the  limitation  be  to 
an  uncertain  period,  as  for  instance  to  a  certain  number  of  days 
after  the  vessel  is  launched,  and  this  expires  before  the  time  of 
payment  arrives,  the  lien  is  gone ;  otherwise,  if  the  day  of  pay- 
ment arrives  while  the  lien  is  in  force,  it  is  a  question  of  fact  and 
not  of  law  whether  the  credit  was  a  waiver  of  the  lienJ  Bat 
notes  given  with  a  fraudulent  intent  do  not  preclude  the  lien 
creditor  from  enforcing  his  lien  against  a  vessel  before  the  notes 
mature,  and  within  the  time  allowed  for  filing  liens.^ 

1810.  Additional  security.  —  The  taking  of  a  mortgage  on  the 
vessel  to  secure  the  payment  of  notes  given  for  lien  claims  is  not 

703.    The  rule  under  the  state  statutes  is  ^  Carter  v.  Townsend,  1  Cliff.  I. 

the  same  as  it  is  in  admiralty.    Merrick  t^.  ^  The  Pride  of  America,  19  Fed.  Repi 

Averj,  14  Ark.  370 ;  Sinton  v.  Steamboat  607  ;  The  Agnes  Barton,  26  Fed.  Bep. 

Roberts,  46  Ind  476  ;  The  Agnes  Barton,  542  ;  The  Woodland,  104  U.  S.  180. 

26  Fed.  Rep.  542;    The  Qaeen  of  St.  •  The  Lime  Rock,  49  Fed.  Rep.  383; 

Johns,  31  Fed.  Rep.  24.  The  Pioneer,  53  Fed.  Rep.  279. 

1  Moore  v.  Newbury,  6  McLean,  472.  ^  The  Kearsage,  Ware,  546 ;  Vdtman 

^  The  James  T.  Easton,  49  Fed.  Rep.  v.  Thompson,  3  N.  Y.  438 ;  Mott  v,  Lan- 

656 ;  Noel  v.  Murray,  13  N.  Y.  167  ;  Hall  sing,  57  N.  Y.  112 ;  Happy  v,  Mosher,  48 

f.  Stevens,  116  N.  Y.  201,  206,  22  N.  E.  N.  Y.  313,  ieyer8iag47  Barb.  501. 

Rep.  374 ;    The  Chosan,  2    Story,  455,  ^  Chester  Rolling  MOls  v.  The  Hopat- 

466-470;  The  Chelmsford,  34  Fed.  Rep.  conk,  6  N.  Y.  Snpp.  215,  25  K.  Y.  St. 

399  ;  The  Gen.  Meade.  20  Fed.  Rep.  923.  Rep.  702. 
8  The  Pride  of  America,  19  Fed.  Rep. 

607  ;  The  Alabama,  22  Fed.  Rep.  449. 
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a  waiver  of  the  maritime  lien.^  The  lien  of  a  bottomry  bond  is 
in  terms  and  in  its  character  so  inconsistent  with  the  ordinary 
maritime  lien  as  to  operate  as  a  waiver  and  displacement  of  the 
maritime  lien.^  It  is  difficult  to  see  why  the  taking  of  additional 
security  by  way  of  mortgage  on  the  vessel  should  be  presumed 
of  itself  to  be  a  waiver  of  a  maritime  lien.^  Bat  if  a  person  hold- 
ing a  lien  on  a  vessel  consents  to  its  sale,  and  agrees  to  accept 
the  purchaser's  notes  secured  by  a  mortgage  for  the  amount  due 
him,  he  thereby  waives  his  claim.  Though  the  mortgage  and 
notes  were  not  executed  as  agreed,  the  lien-holder  cannot  after- 
wards reassert  his  lien  against  a  second  innocent  purchaser.^ 

The  recovery  of  a  personal  judgment  against  the  owner  or 
agent  of  the  vessel  does  not  impair  the  lien  upon  the  vessel,  the 
judgment  remaining  unsatisfied.^  But  the  pursuit  of  a  maritime 
claim  in  a  state  court  is  a  waiver  of  the  maritime  lien.  The  lien, 
having  passed  into  the  judgment  of  the  state  court,  is  thereby 
waived  and  lost,  it  being  clearly  consonant  with  reason  and  the 
analogies  of  the  law  that,  if  a  party  having  an  undisputed  mari- 
time lien  voluntarily  waives  it  by  seeking  another  remedy  incom- 
patible with  it,  he  cannot  be  reinstated  in  his  original  right.® 

1810  a.  A  mcuritime  lien  cannot  be  divested  by  any  proceed- 
ing for  forfeiture  in  a  conmion  law  court.  No  State  can  con- 
fer jurisdiction  upon  its  courts  to  divest  a  maritime  lien  which 
has  once  attached  to  a  vessel.  Such  lien  attaches  at  the  moment 
of  the  contract  or  tort  in  which  it  originates,  and  travels  with  the 
ship  wherever  it  may  go,  and  into  whosesoever  possession  it  may 
come.  The  State  of  Virginia  provided  by  statute  that  a  sale  of 
a  vessel  forfeited  by  proceedings  in  the  state  court,  for  violating 
the  oyster  laws  of  the  State,  "  shall  vest  in  the  purchaser  a  clear 
and  absolute  title."  This  statute,  in  so  far  as  it  would  divest  the 
maritime  liens  of  innocent  parties  attaching  before  the  arrest  of 
the  vessel,  is  unconstitutional  and  void ;  and  such  vessel  may  be 

1  The  D.  B.  St6elman,  48  Fed.  Rep.  way,  71  N.  Y.413;  Fralick  v,  Bctu,  13 

580.  Han,   632;  Moore  v.   The   Robilant,  42 

a  The  Ann  C.  Pratt,  1  Curtis,  340.  Fed.  Rep.  162 ;  The  Lillie,  42  Fed.  Rep. 

«  The   Queen  of  St.  Johns,  31    Fed.  237 ;  The  Brothers  Apap,  34  Fed.  Rep. 

Rep.  24.  352 ;  The  Odorilla  v.  Baizley,  128  Fa.  St. 

*  Komegay  u.  Styron,  105  N.  C.  14, 11  283,  18  Atl.  Rep.  511. 

S.  E.  Rep.  153.  •  The  Swallow,  1  Bond,  189.    And  see 

«  The  Bengal,  1  Swab.  468 ;  The  John  The  D.  B.  Steelman,  48  Fed.  Rep.  580. 
and  Mary,  1  Swab.  471 ;  King  r.  Green- 
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« 

subsequently  seized  in  the  hands  of  the  purchaser,  and  subjected 
to  such  liens,  by  proceedings  in  the  federal  admiralty  courts.^ 

1811.  After  a  veBsel  has  been  sold  under  exeoution  to  sat- 
isfy a  lien  debt,  there  can  be  no  lien  for  the  unpaid  balance 
against  the  vessel.^  "  I  can  recall  no  instance  in  which  a  creditor 
may  sell  his  debtor's  property  a  second  time  for  the  same  debt 
He  invites  the  public  to  purchase,  proposing  to  take  the  proceeds 
while  the  purchaser  takes  the  property.  How  can  he  afterwards, 
in  effect,  claim  the  property  also  ?  It  seems  to  me  that  no  author- 
ity for  this  proposition  can  be  needed."^ 

A  sale  under  a  decree  in  the  admiralty  discharges  all  prior 
iiens  under  a  state  law,  and  the  purchaser  takes  the  property 
discharged  of  all  incumbrances.^ 

A  maritime  lien  upon  a  vessel,  existing  at  the  time  of  the  com- 
mencement of  proceeding  under  a  state  law  to  enforce  a  lien,  is 
not  destroyed  by  a  subsequent  sale  of  the  vessel  under  those  pro- 
ceedings, but  the  maritime  lien  may  be  enforced  notwithstanding.^ 

After  a  maritime  lien  has  attached,  it  cannot  be  defeated  by  a 
sale  under  execution  issuing  from  a  state  court  upon  a  judgment 
obtained  by  a  third  person  against  the  owner,^  though  such  lien 
will  be  lost  by  unreasonable  delay  if  the  vessel  has  passed  into 
the  hands  of  a  bond  fide  purchaser.^ 

1812.  If  a  sale  be  made  by  the  master  in  good  faith,  and 
under  such  circumstances  that  the  sale  is  warranted,  any 
prior  lien  upon  her  is  transferred  to  the  proceeds  only,  and  the 
vessel  cannot  be  held  liable  in  the  hands  of  a  purchaser.  Thus, 
where  a  steamship  was  driven  ashore,  and  filled  with  water  and 
running  ice,  and  the  testimony  indicated  that  she  was  regarded 
not  only  by  the  master,  but  by  agents  and  surveyors  of  the  under- 

1  The  Elexena,  53  Fed.  Kep.  859.    The       >  The  Mary  Morgan,  28  Fed.  Bep.  196, 

case  of  Tajlor  v.  Carrjl,  20  How.  583,  is  203. 

distingaished.    There  the  supreme  court        *  The  Marj  Moi^au,  28  Fed.  Hep.  196, 

was  divided  on  the  question  of  the  com-  202,  per  Butler,  J. 
petency  of  the  admiraltj  court  at  Pbila-        ^  Kelsey  v.  Beers,   16  Abb.  Fr.  228 ; 

delphia  to  deal  with  the  Rojal  Saxon  The  Raleigh,  3  Hughes,  44. 
while  in  custody  of  a  common  law  court.        *  The  John  Cuttrell,  9  Fed.  Bep.  777. 
The  majority  held  that  it  was  not.    The        •  The  Gazelle,  1    Spragoe,  378;  The 

justices  who    dissented    from    this   view  Powell,  I  Woods,  99 ;  The  lillie,  43  Fed. 

were    the    admiralty   judges,  Taney   of  Rep.  237;  The  Julia  Aon,  1  Sprsgoe, 

Baltimore,  Grier  of  Philadelphia,  Wayne  382 ;  The  William  T.  Graves,  14  Blatchf. 

of   Savannah,    and   Clifford  of   Belfast,  189. 
Maine.  ?  Crosby  r.  The  Little,  40 Fed.  Bep.  367. 
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WAIVEB  AND  LOSS.  [§  1812. 

Tv^riters  and  others,  as  a  total  wreck,  and  in  that  condition  she 
was  sold  by  the  master,  it  was  held  that  the  circumstances  did 
not  establish  fraud  in  the  sale,  and  that  the  vessel,  as  afterwards 
repaired,  was  not  liable  for  supplies  furnished  prior  to  the  acci- 
dent. The  fact  that  it  subsequently  appeared  that  the  ship  was 
not  injured  so  much  as  was  supposed,  was  held  not  to  invalidate 
the  sale,  it  not  appearing  that  the  master  acted  fraudulently.^ 

1  The  Raleigh,  32  Fed.  Rep.  633, 87  Fed.  Rep.  1 25. 
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ADVANCES,  for  the  parchase  of  merchaDdlse,  63. 
to  manafactarers,  when  a  lien,  67. 
no  implied  lien  for,  68. 
to  make  improvements,  70. 
On  crops^  453-459. 
AGENTS'  LIENS.    See  Factors'  Libns. 
AGISTORS'  LIENS.    See  Liveet-Stablb  Keepers'  Liens. 
AGREEMENT,  to  give  a  mortgage,  an  equitable  lien,  77. 
to  give  any  other  security,  78. 
to  insure  for  creditor,  79. 
to  build  and  convey  as  security,  80. 
to  assume  a  debt,  82. 
to  pay  the  debt  of  another,  83. 
AGRICULTURAL  LABORERS'  LIENS,  776-786. 
no  lien  upon  crops  except  by  statute,  776. 
by  statute  in 

Alabama,  777. 
Arkansas,  778,  779. 
Florida,  780. 
Georgia,  781. 
Louisiana,  782. 
Mississippi,  783. 
North  Carolina,  784. 
South  Carolina,  785. 
Tennessee,  786. 
ALABAMA,  attorney's  lien  on  judgment,  169. 
lien  for  advances  on  crops,  454. 
landlord's  lien  for  rent,  602. 

upon  crops,  603. 
farmers'  upon  shares,  604. 
livery-stable  keepers'  liens,  647. 
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ALABAMA  —  continued, 

mechanics'  liens  on  personal  property,  750. 

liens  of  agricultnral  laborers,  777. 

mechanics'  liens  on  real  property,  1187. 

liens  upon  railroads,  1634. 

liens  upon  vessels,  1736. 
ANIMALS  DAMAGE-FEASANT,  liens  upon,  103. 
APPROPRIATION  of  fund  necessary  to  create  an  assignment  of  it,  50. 
ARBITRATORS,  attorney  has  a  lien  upon  award  of,  202. 
ARIZONA  T.,  landlord's  lien  for  rent,  605. 

livery-stable  keepers'  liens,  647  a. 

lumberman's  lien,  705. 

mechanics'  liens  on  personal  property,  751. 

enforcement  of  liens,  1049  a. 

mechanics'  liens  on  real  property,  1188. 

liens  upon  railroads,  1635. 

liens  upon  vessels,  1737. 
ARKANSAS,  attorney's  lien  upon  judgment,  170. 

landlord's  lien  for  rent,  606. 
for  supplies  advanced,  607. 

livery-stable  keepers'  liens,  648. 

liens  of  agricultural  laborers,  778. 

liens  in  favor  of  employers,  779. 

mechanics'  lien  on  personal  property,  751  a. 

mechanics'  lien  on  real  property,  1189. 

liens  upon  railroads,  1636. 
ARTISANS'  LIENS.     See   Mechanics'  Liens    upon  Pebsoku 

Propebtt. 
ASSIGNMENT  OF  JUDGMENT  by  client  to  attorney,  222-226. 
ASSIGNMENT  OF  LIENS. 

Of  common  law  liensj  982-987. 

not  a  proper  subject  of  sale  or  assignment,  982. 

a  purely  personal  privilege,  983. 

transfer  of  possession  of  goods  to  a  third  person,  984. 

lien  debt  transferred  with  possession  of  the  goods,  985. 

absolute  sale  of  the  property  by  the  lien-holder,  986. 

wrong-doer  cannot  set  up  the  lien,  987. 

sale  of  the  property  by  lien-holder,  subject  to  the  lien,  988. 

interest  of  lien-holder  not  attachable,  989. 

some  statutory  liens  may  be  assigned,  990. 
Of  equitable  liens,  991,  992. 

equitable  lien  reserved  passes  with  assignment  of  debt,  991« 
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ASSIGNMENT  OF   LIENS -- continued. 

attorney's  lien  upon  judgment  assignable,  992. 
^  mbrogcaion,  993-995. 

subrogation  of  one  who  pays  the  lien  debt,  993. 

seller's  lien  passes  to  surety  who^  pays  purchase-money,  994. 

no  subrogation,  until  lien  debt  is  satisfied,  995. 
Of  vendor's  implied  lien,  1092,  1093. 
Of  vendor* 8  reserved  lien,  1119. 
ATTACHMENT,  not  properly  called  a  lien,  12. 

attorney's  lien  not  defeated  by,  227. 
ATTORNEYS,  liens  of,  from  agreements  for  contingent  fees,  44. 
ATTORNEY'S  GENERAL  OR  RETAINING  LIEN,  113-152. 

is  a  common  law  lien  founded  upon  possession,  113. 

origin  of,  113« 

declared  by  statute  in  several  States,  114. 
Upon  papers  and  property,  1 1 5-1 3  6. 

exists  upon  client's  papers  for  general  balance  for  services,  115. 

does  not  amount  to  a  pledge  even  of  bonds  or  notes,  116. 

upon  life  insurance  belonging  to  client,  117. 

upon  execution  in  attorney's  hand,  118. 

not  upon  judgment,  118. 

attaches  when  papers  come  into  attorney's  hands,  119. 

attaches  to  articles  used  as  exhibits,  120. 

does  not  attach  to  client's  will,  121. 

presumption  that  attorney  has  a  lien  on  his  client's  papers,  122. 

client's  right  to  inspect  papers,  122  a. 

covers  attorney's  general  balance  of  account,  123. 

is  limited  to  debts  due  to  attorney  as  attorney,  124. 

only  an  attorney,  solicitor,  or  barrister  has  a  lien,  1 25. 

conveyjincer  who  is  not  an  attorney  has  no  lien,  125. 

auctioneer  has  no  lien,  1 25. 

when  the  lien  is  special  instead  of  general,  126. 

may  be  followed  by  particular  lien  upon  the  judgment,  127. 

is  discharged  by  taking  secunty,  128. 

not  discharged  by  taking  note  of  client,  128. 

lost  by  voluntary  surrender  of  papers,  128. 

attorney's  agent  or  correspondent  has  no  lien,  1 29. 

one  member  of  firm  has  no  lien  for  debt  to  him  upon  papers  in 
hands  of  firm,  130. 

not  affected  by  client's  assignment  in  bankruptcy,  131. 

not  lost  because  debt  is  barred,  131. 

cannot  be  actively  enforced,  132. 
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ATTORNEY'S  GENERAL  OR  RETAINING  LIEN -con/tnwi 
is  a  passive  lieoy  132. 

may  sometimes  be  enforced  indirectly,  133. 
coart  may  determine  existence  and  amount  of  lien,  134. 
application  to  court  for  surrender  of  papers,  135. 
court  may  order  solicitor  to  deliver  up  papers,  136. 
Upon  moneys  coUeeted,  137-152. 
such  lien  is  implied,  137. 

does  not  attach  to  money  delivered  for  a  specific  parpose,  138. 
does  not  attach  for  services  rendered  to  an  execator,  139. 
attaches  to  money  collected  upon  a  judgment,  140. 
does  not  attach  upon  judgment  for  damages  until  oollected,  141. 
extends  to  money  collected  upon  award,  142. 
prevails  against  assignee  of  client's  claim,  143. 
associate  counsel  have  a  lien,  144. 
whether  a  lien  or  right  of  set-off,  145. 
for  general  balance  of  account,  146. 
special  lien  upon  fund  in  court,  147. 
in  Pennsylvania  is  a  right  of  defalcation,  148. 

court  of  equity  will  protect  the  attorney,  148. 
no  general  lien  upon  a  fund  in  court,  149. 
court  may  order  payment  of  money  withheld  from  client,  150. 
attorney  cannot  hold  entire  amount  collected,  151. 
how  lien  may  be  pleaded  in  defence,  1&2. 
ATTORNEY'S   SPECIAL  OR    CHARGING  LIEN  ON  JUDG- 
MENTS, definition  and  origin,  153-157. 
properly  denominated  a  lien  in  a  broad  sense,  153. 
by  agreement  may  be  made  a  general  lien  in  equity,  l54. 
is  founded  upon  an  implied  contract,  154. 
does  not  exist  in  favor  of  a  prosecuting  attorney,  154  a. 
lien  for  costs  not  recognized  at  law,  155. 
is  founded  in  equity,  155. 
time  and  manner  of  origin  of,  156. 
origin  is  obscure  and  uncertain,  157. 
In  what  State  it  prevails,  158-164. 
rule  was  first  established  by  the  courts,  158. 
in  several  States  the  lien  does  not  exist,  159. 
it  does  not  exist 

in  California,  160. 

in  Illinois,  161. 

in  Massachusetts,  except  upon  the  execution,  162. 

in  Missouri,  163. 
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ATTORNEY'S    SPECIAL  OR  CHARGING    LIEN  ON  JUDG- 
MENTS —  continued. 

in  Rhode  Island,  onlj  an  equity  to  cod trol  judgment,  164. 
Whether  limited  to  taxable  costs,  165-192. 
IS  limited  to  taxable  costs  in  absence  of  statute,  165. 
is  confined  to  the  judgment  in  the  very  aciion,  1G6. 
several  attorneys  rendering  services  in  the  same  suit,  166. 
in  some  States  covers  services  without  regard  to  costs,  167. 
extended  by  a  statute  to  cover  compensation,  168. 
in  Alabama  covers  reasonable  fees,  169. 
in  Arkansas  covers  compensation,  170. 
in  Colorado  covers  fees,  171. 
in  Florida  covers  fair  remuneration,  172. 
in  Georgia  is  superior  to  all  liens  except  tax  liens,  173. 
in  Indiana  covers  fees,  174. 
in  Iowa,  North  Dakota,  and  South  Dakota,  is  for  general  balance, 

175. 
in  Kansas  is  for  a  general  balance  of  compensation,  176. 
in  Kentucky  is  for  any  fee  agreed  upon,  177. 
in  Michigan  recognized  to  the  extent  of  taxable  costs,  178. 
in  Minnesota  is  for  compensation  agreed  upon  or  implied,  179. 
in  Oregon  is  for  compensation,  180. 
in  Mississippi  whether  lien  exists  unless  agreed  upon,  181. 
in  Montana  is  for  balance  of  fees,  182. 
in  Nebraska  and  Wyoming  lien  is  for  general  balance,  183. 
in  New  York,  prior  to  Code  of  1848,  lien  limited  to  taxable  costs ; 
under  present  Code,  fees  governed  by  agreement,  185. 
lien  is  now  upon  cause  of  action,  186. 
costs  recovered  belong  to  party,  187. 
compensation  is  unlimited,  except  by  agreement,  188. 
must  establish  lien  upon  cause  of  action,  189. 
in  Tennessee  attaches,  not  to  judgment,  but  to  property,  190. 
in  Vermont  the  lien  is  for  costs,  191.  ' 

in  Virginia  and  West  Virginia  is  for  services,  192. 
No  lien  until  judgment  has  been  entered^  193-202. 

default  does  not  constitute  a  perfected  judgment,  194. 
suit  pending  on  writ  of  error,  195. 
until  judgment  is  entered  client  may  compromise,  196. 
suit  for  unliquidated  damages  may  be  settled  by  parties,  197. 
where  lien  is  upon  cause  of  action  no  settlement  affects  it,  198. 
withdrawal  of  attorney  before  judgment,  199. 
only  the  attorney  in  charge  is  entitled  to  the  lien,  200. 
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ATTORNEY'S    SPECIAL  OR  CHARGING  LIEN  ON  JUDG- 
MENTS —  continued. 

may  be  availed  of  by  an  agent  wbo  Is  not  an  attorney,  201. 

has  a  lien  upon  fund  recovered  by  his  lud,  201  a. 

of  defendant  has  no  lien,  201  b, 

no  lien  upon  a  judgment  rendered  in  a  court  not  of  record, 
Settlement  by  parties  in  fraud  of  the  attorney j  203-205. 

evidence  of  collusive  settlement,  203. 

suspended  by  appeal,  203. 

collusion  after  judgment  to  cheat  attorney,  204. 

does  not  exist  after  client  has  accepted  satisfaction,  204  a. 

court  of  admiralty  will  not  allow  seamen  to  settle  suit,  205. 
Lien  upon  cause  of  action  by  agreement  or  assignmenJt^  20&-208. 

action  for  slander,  etc.,  not  assignable,  207. 

Where  action  is  founded  upon  negotiable  paper,  208. 
When  notice  of  lien  must  be  given  to  judgment  debtor,  209-214. 

notice  should  be  given  where  judgment  is  for  damages,  209. 

in  several  States  there  are  statutes  requiring  notice,  210. 

notice  should  be  given  to  the  party,  not  to  his  attorney,  211. 

actual  notice  not  in  all  cases  necessary,  212. 

no  lien  upon  damages  aecovered  until  money  collected,  213. 

judgment  for  costs  only  is  notice  of  the  lien,  214. 
Right  of  set-off  in  the  judgment  debtor,  215-221. 

no  set-off  in  Court  of  King's  Bench,  215. 

set-off  allowed  bv  Court  of  Common  Pleas,  215. 

set-off  in  equity,  216. 

in  this  country  set-off  generally  allowed,  217. 

set-off  allowed  by  statute,  218. 

when  set-off  is  a  good  defence,  219. 

rule  of  the  King's  Bench  followed  in  some  States,  220. 

delay  in  objecting  to  a  set-off,  221. 
Effect  of  an  assignment  of  a  judgment^  222-226. 

equitable  assignment  of  the  judgment,  223. 

agreement  giving  attorney  a  paramount  lien,  224. 

lieu  upon  a  chose  in  action  by  parol,  225. 

lien  of  an  attorney  is  assignable,  226. 
Lien  not  defeated  by  attachment  or  bankruptcy,  227,  228. 

lien  on  judgment  is  superior  to  an  attachment,  227. 

lien  not  defeated  by  insolvency  or  bankruptcy,  228. 
Lien  on  land  the  subject-matter  of  the  suit,  229,  230. 

generally  no  lien  on  client's  lands,  229. 

rule  otherwise,  however,  in  Tennessee,  230. 
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ATTORNEY'S   SPECIAL  OR  CHARGING  LIEN   ON  JUDG- 
MENTS —  continued. 
Waiver  of,  231. 

may  be  waived  by  agreement  or  circumstances,  23  L 
Remedies  for  enforcing,  232-240, 

attorney  has  same  remedy  as  his  client,  232. 

when  parties  have  collasively  settled  suit,  233. 

English  practice  to  vacate  satisfaction  of  judgment,  234. 

application  for  protection  addressed  to  discretion  of  court,  235. 

application  for  money  which  has  been  paid  into  court,  236. 

unreasonable  delay  after  settlement,  237. 

attorney  not  bound'  to  make  himself  party  to  the  record,  238. 

receiver  appointed  to  secure  attorney's  lien,  239. 

lien  not  enforced  without  notice  to  client,  240. 
AUCTIONEER  has  no  lien  upon  papers,  125. 

BANKERS'  LIENS,  nature  and  extent  of,  241-256. 

to  all  funds  of  depositor  for  general  balance  of  account,  241. 

the  lien  is  part  of  the  law  merchant,  242. 
strictly  belongs  only  to  bankers,  243. 

banker  has  lien  on  all  securities  in  his  hands,  244. 

secures  only  such  debts  as  are  due  and  payable,  245. 

in  equity,  lien  may  attach  before  indebtedness  has  matured,  246. 

several  deposit  accounts  regarded  as  on6  account,  247. 

to  securities  belonging  to  customer  in  his  own  right,  248. 

agreement  to  transfer  trust  securities  creates  no  lien,  249. 

when  bank  is  chargeable  with  notice  of  trust,  250. 

no  general  lien  on  securities  pledged  for  a  particular  debt,  251. 

surplus  of  pledged  securities,  252. 

lien  by  contract  depends  upon  its  terms,  253. 

no  lien  on  box  of  securities  left  for  safe  keeping,  254. 

circumstances  inconsistent  with  a  general  lien,  255. 

no  lien  on  securities  casually  left  with  banker,  256. 
Application  of  lien  as  between  corresponding  hanks,  257-261. 

paper  received  for  collection,  257,  258. 

general  doctrine  does  not  apply  in  New  York,  259. 

no  lien  on  paper  received  *'  for  collection,"  260. 

collecting  bank  has  no  lien  if  it  has  made  no  advances,  261. 
BANKRUPTCY,  attorney's  lien  not  defeated  by,  228. 
BETTERMENT  LIENS.    See  Improvement  Liens  op  Occupants. 
BILL  OF  EXCHANGE,  not  an  equitable  assignment,  55. 

drawn  against  a  consignment,  56,  59. 
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BILL  OF  EXCHANGE  — continued. 

becomes  a  lien  only  by  agreement,  58. 
BILL  OF  LADING,  is  an  appropriation  of  the  goods,  62. 

may  incorporate  charter-party  or  provison  for  lien,  274. 

an  instrument  of  title  and  passes  property,  824. 

assignment  of,  defeats  stoppage  in  transitUj  946. 

whether  assignment  after  stoppage  in  transitu  has  same  effect, 
950. 

fraudulent  transfer  does  not  have  that  effect,  952. 

effect  of  pledge  of,  on  stoppage  in  transitu^  953,  954. 
BOARDING-HOUSE    KEEPERS'     LIENS.      See   Inkkeepkrs' 

Liens. 
BOND  for  dissolving  mechanic's  lien,  151L 
BROKER,  real  estate,  has  no  lien  upon  papers,  125. 
BROKERS'  LIENS.    See  Factors'  Liens. 

CALIFORNIA,  attorney  has  no  lien  on  judgment,  160. 

enforcement  of  innkeepers'  liens,  526* 

livery-stable  keepers'  liens,  649. 

lumbermen's  liens,  706. 

mechanics'  liens  on  personal  property,  752. 

mechanics'  liens  on  real  property,  1190. 

liens  upon  railroads,  1637* 

liens  upon  vessels,  4738. 
CARRIERS'  LIENS,  spedjle,  not  general,  262-268. 

a  right  of  possession  tiot  a  right  of  property,  262. 

origin  of  the  lien  and  reasons  for  it,  263. 

declared  by  statute  in  some  States,  264. 

a  particular  or  specific  lien,  265. 

contract  for  a  general  lien  must  be  expressed,  266. 

stoppage  in  transitu  not  affected  by  general  lien,  267. 
but  subject  to  specific  lien,  268. 
Who  are  entitled  to,  269-280. 

carriers  of  passengers  have  lien  on  luggage,  269. 

carriers  by  water  are  entitled  to,  270. 

for  freight  under  a  charter-party,  271. 

lien  under  charter-party  waived  by  bill  of  lading,  273. 
bill  of  lading  may  incorporate  charter-party,  274. 
no  lien  for  freight  before  commencement  of  voyage,  275. 
'  one  not  a  public  carrier  has  no  lien,  276. 
one  substituted  in  carrier's  place  has  hb  lien,  277. 
704 


4 


INDEX. 

Reference  to  Sections. 

CARRIERS'   LIENS  "  continued. 

carrier  acting  for  bailee  has  no  lien  a8  against  the  owner,  278. 
no  lien  on  goods  belonging  to  the  United  States,  279. 
insurance  by  carriers,  280. 
^or  what  serinces  or  charges  given,  280  a-290. 
for  the  usual  and  proper  rate  of  freight,  280  a. 
charges  not  connected  with  the  transportation,  281. 
for  demurrage  in  favor  of  carriers  by  land,  282. 
for  expenses  of  keeping  the  property,  283. 
railroad  company  both  carrier  and  warehouseman,  284. 
local  custom  to  deliver  goods  to  a  storage  agent,  285. 
for  transporting  from  wharf  to  consignee's  store,  286. 
for  extraordinary  expenses  in  preservation  of  cargo,  287. 
for  general  average  contributions,  288. 
for  freight  charges  of  previous  carrier,  289. 
for  import  duties  on  goods,  290. 
On  through  freight,  291-302. 
first  carrier  is  consignor's  forwarding  agent,  291. 
railroad  company  may  forward  over  any  usual  route,  292. 
•onnecting  carrier  has  no  lien  on  goods  which  he  knows  were 

directed  to  be  sent  by  sinother  route,  293. 
guaranty  that  freight  shall  not  exceed  a  certain  sum,  294. 
prepayment  of  through  freight,  295. 
bill  of  lading  showing  prepayment,  296. 
first  carrier  receiving  payment  on  through  contract,  297. 
carrier  employed  by  another  carrier  has  a  lien,  298. 
no  lien  for  prior  charges  paid  in  excess  of  usual  charges,  299. 
when  last  carrier  has  not  paid  prior  .charges,  300. 
advances  for  matters  not  connected  with  carriage,  301. 
damages  done  the  goods  before  they  reach  the  last  carrier,  302. 
Upon  stolen  goods,  303-307. 
a  question  upon  which  the  authorities  differ,  303. 
American  decisions  deny  a  lien  for  such  goods,  304. 
same  rule  applies  where  goods  have  been  wrongfully  diverted,  305. 
goods  received  from  one  clothed  with  apparent  authority,  306. 
lien  cannot  be  set  up  by  wrong-doer,  307. 
Waiver  and  loss,  308-334. 
by  delivering  goods  without  requiring  payment,  308. 
placing  goods  in  a  warehouse,  309. 
lien  not  revived  by  resumption  of  possession,  310. 
delivery  of  consignee  upon  condition,  311. 
what  delivery  terminates  lien,  312. 
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CARRIERS'  LIENS  -  continued. 

payment  of  freight  and  delirerj  of  goods  concarreDt,  313. 

chartered  freight  may  not  be  dae  till  cargo  delirered,  314. 

delivery  with  understanding  that  lien  is  to  continae,  315. 

promise  to  pay  freight  not  necessarily  presumed,  816. 

not  lost  on  goods  obtained  by  fraud,  317. 

no  relief  in  equity  on  ground  of  mistake,  318. 

consignee  cannot  claim  part  without  paying  all  freigbt,  319. 

delivery  of  part  not  a  waiver  of  lien  for  whole,  320. 

separate  contracts  for  separate  parcels  of  goods,  321. 

by  contract  giving  credit  for  freight,  322. 

under  contract  for  payment  of  freight  by  bills,  323. 

note  for  freight  falling  dae  before  delivery  of  goods,  324. 

where  contract  for  payment  of  freight  is  inconsistent  with  a  lieu, 
325. 

when,  by  bill  of  lading,  goods  are  to  be  free  of  freight,  326. 

no  waiver  inferred  unless  delivery  is  to  precede  payment  of  freigbt, 
327. 

attachment  by  a  carrier  is  a  waiver,  328. 

attachment  of  other  goods  by  carrier  not  a  waiver,  329. 

execution  on  same  goods  is  a  waiver,  330. 

defeated  by  an  injury  to  goods  through  carrier's  fanlt,  331. 

refusal  of  consignee  to  accept  the  goods,  332. 

performance  of  contract  is  a  condition  precedent,  332  a* 

when  performance  of  carrier's  contract  is  impossible,  333. 

claiming  a  general  lien  not  a  waiver  of  a  specific  lien,  334. 
JRemedieSy  335-374. 

carrier  has  no  right  to  sell  the  property,  335. 

statutes  enabling  carriers  to  sell,  336. 

carrier  held  to  good  faith  in  making  sale,  337. 

sale  of  perishable  goods,  338. 

U.  S.  collector  to  hold  goods  until  lien  is  paid,  339. 
CHARGING  LIEN  OF   ATTORNEY.    See  Attorket's  Charg- 
ing Lien. 
CHARTER-PARTY,  no  lien  for  freight  under,  271-274. 

when  chartered  freight  due  under,  314. 
CHATTEL  MORTGAGE  CLAUSE  in  lease,  543-546. 
CHATTEL  MORTGAGES,  priority  to  landlords'  statutory  Heo, 3^'' 
557,  570. 

priority  as  regards  livery-stable  keepers'  liens,  601-607> 

priority  as  regards  artisans'  liens,  744 

priority  as  regards  lien  for  storage,  971,  972. 
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CHECK,  not  an  equitable  assignment,  57. 
CITY  OB  TOWN  may  have  a  lien  for  removal  of  nuisance,  736. 
COLLECTOR'S  BOND,  lien  of  on  his  lands,  99. 
COLORADO,  attorney's  liens  in,  171. 

liverj-stable  keepers'  liens,  650. 

mechanics'  liens  on  personal  property,  753. 

enforcement  of  liens,  1050. 

mechanics'  lien  on  real  property,  1191. 

Hens  upon  railroads,  1638. 
COMMON  LAW  LIENS,  definition  and  limitationj  1-13. 

relate  to  personal  property,  1. 

divided  according  to  subject-matter,  1. 

word  "  lien  "  used  in  its  technical  sense,  2. 

definitions,  3. 

an  implied  obligaticm  for  some  debt,  4. 

by  contract,  5. 

formerly  doubted  whether  lien  could  exist  by  contract,  6. 

implied  lien  superseded  by  express  lien,  7. 

implied  lien  generally  overrides  other  rights,  8. 

exists  only  to  the  extent  of  debtor's  interest  in  the  property,  9. 

confers  no  right  of  property,  10. 

mortgage  inaccurately  called  lien,  11. 

pledge  is  a  lien  and  something  more,  11. 

attachment  not  a  lien,  12. 

judgment  not  a  lien,  13. 
Specific  and  general^  14-19. 

what  is  a  specific  lien,  14. 

principal  specific  liens,  14. 

specific  lien  not  extended  except  by  agreement,  15. 
favored  by  the  courts,  16. 

general  lien  defined,  17. 

principal  general  liens,  17. 

for  general  balance  of  account,  18. 

general  liens  not  favored,  1 9. 
Pcmession  an  essential  element^  20-26. 

lien  imports  posseooion,  20. 

possession  essential  to  create  a  common  law  lien,  21. 
essential  to  preserve  the  lien,  21. 

change  of  posaeasion  may  not  defeat  lien  between  parties,  22. 

poaoeBsion  must  be  rightful,  23. 

need  not  be  actual  and  direct,  24. 
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COMMON  LAW  hlEl^S  —  earUinued. 

mechanic  working  for  another  on  premises  of  the  latter  can  a^ 
qnire  no  lien,  25. 
.  servant,  laborer,  or  journeyman  can  acquire  no  lien,  26. 
CONDITIONAL  SALE  of  goods,  lien  from,  41. 
CONNECTICUT,  enforcement  of  innkeepers'  liens,  527. 

liveryHstable  keepers'  liens,. 651. 

mechanics'  liens  on  real  property,  1192. 

liens  npon  railroads,  1689. 

liens  upon  vessels,  1739. 
CONSIGNEE,  receiving  goods  to  apply  to  a  draft,  60. 

general  lien  of,  61. 
CONSIGNEES'  LIENS.     See  Factors'  Liens. 
CORPORATIONS,  creditors  of,  have  a  lien  upon  its  capital  stock,  84. 
upon  its  property  transferred  to  another  corporatioo,  85, 86. 

minority  shareholders  have  a  lien  on  property  sold  by  the  majoritj 
to  themselves,  87. 

shareholders  have  lien  on  fund  deposited  for  dividends,  88. 

consolidated,  subject  to  existing  liens,  90,  91. 
CORPORATIONS,  LIENS  OF,  ON  THEIR  MEMBERS'  SHARES. 
ffow  created,  875-392. 

no  Hen  at  common  law  on  members'  shares  for  any  indebtedness  to 
the  company,  375. 

lien  by  statute,  376. 

by  virtue  of  authority  to  regulate  transfers,  377. 

notice  of  lien  by  recital  in  certificate,  378. 

statute  authorizing  lien  is  constructive  notice,  379. 

usage  of  a  corporation  to  claim  a  lien,  380. 

can  be  created  or  authorized  only  by  statute,  381. 

conferred  upon  corporations  already  organized,  382. 

option  given  by  statute  to  prohibit  transfer,  383. 

national  bank  cannot  have  lien  on  its  own  stock,  384. 

when  lien  may  cover  a  liability  of  an  equitable  stockholder,  385. 

shares  equitably  belonging  to  a  debtor  of  a  corporation,  386. 

shareholder  having  oniy  the  legal  title,  387. 

rights  of  equitable  assignee  of  certi6cate,  388. 

when  corporation  has  notice  .of  equitable  pledge  of  shares,  889. 

when  the  lien  may  be  availed  of  in  another  State,  390. 

equitable  lien  upon  dividends  of  shareholders,  391. 

lien  not  confined  to  stock  owned  when  debt  was  incarred,  392. 
What  debts  are  secured,  393-400. 

debts  to  become  due  as  well  as  those  actually  due,  893. 
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CORPORATIONS,  LIENS  OF,  ON  THEIR  MEMBERS'  SHARES 
—  continued. 

where  statute  is  general  it  applies  to  all  debts  dae  the  corpora- 
tion, 394. 
Goarts  will  not  confine  lien  to  debts  for  shares,  395. 

where  by-law  is  broader  in  terms  than  the  statute,  396. 

lien  for  calls  upon  shares,  397. 

debt  of  partnership  or  of  surety,  398. 

debt  of  joint  trustee,  399. 

effect  of  bankruptcy  of  stockholder,  400. 
Suhrogation  of  sureties  to  such  liens,  401,  402. 

surety  paying  the  debt  is  subrogated  to  the  lien,  401. 

where  corporation  has  lien  for  several  debts,  upon  one  of  which 
there  is  a  surety,  402. 
Ifow  waived  or  lost,  403—417. 

waiver  by  an  officer  having  general  management,  403. 

by  allowing  equitable  transfer  of  shares,  404. 

notice  to  an  officer  who  has  general  charge  of  business,  405. 

estopped  by  representation  that  stock  is  unincumbered,  406. 

by  taking  a  transfer  of  shares,  407. 

by  taking  other  security,  408. 

for  indebtedness  incurred  after  shares  have  been  attached,  409. 

waiver  of  lien  for  indefinite  period,  410. 

by  permitting  a  transfer  of  part  of  the  shares,  411. 

usage  may  operate  against  a  lien,  412. 

allowing  certificate  of  stock  to  remain  outstanding,  413. 

issuing  a  certificate  of  sbares  upon  which  there  may  be  a  lien,  414. 

debt  unauthorized  by  charter,  415. 

debt  discharged,  416. 

debt  barred  by  statute  of  limitations,  417. 
COSTS  of  criminal  prosecution  made  a  lien  by  statute,  100. 
CROP,  equitable  lien  upon,  65. 

upon  part  of  proceeds  of,  66. 

agreement  to  ship  to  r^mburse  advances,  69. 

liens  for  advances  on,  453-459. 

landlords'  liens  on.     See  Landlords'  Liens. 

DAMAGES,  lienholder's,  measure  of,  1036. 
DEFINITION  of  lien,  3. 
DELAWARE,  distress  for  rent,  608. 

livery-stable  keepers'  liens,  653. 

mechanics'  liens  on  real  property,  1194. 
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DELIVERY  ORDER,  upon  warehoaseman,  when  a  oonstroctire  de- 
livery, 823. 

differs  from  a  bill  of  lading,  824. 

as  affected  by  nsage,  827. 

given  by  vendee  aod  not  by  owner,  832. 
DEMURRAGE,  no  lien  for,  in  favor  of  carriers  by  land,  282. 
DEVISES,  liens  arising  ander,  1163-1174. 

payment  of  debts  and  legacies,  1163. 

mode  of  imposing  the  charge,  1164 

only  by  clear  expression  of  testator's  intent,  1165. 

by  direction  to  pay  legacies,  1166. 

legatee's  lien  for  support,  1167. 

legatee's  lien  superior  to  improvement  lien,  1168. 

waiver  of  lien  upon  devisee's  land,  1169. 

not  waived  by  bond  of  executor,  1170. 

not  waived  by  taking  note  aod  giving  receipt,  1171. 

as  agiunst  purchasers  and  creditors,  1172. 

purchasers  charged  with  notice  of  will,  1173. 

lien  upon  land  of  deceased  person  for  payment  of  debts,  1174. 
DISCHARGE  of  liens.    See  Waiter  and  Loss. 
DISTRESS  WARRANT.    See  Landlords'  Lieks. 
DISTRICT  OF  COLUMBIA,  7. 

landlord's  lien  for  rent,  609. 

mechanics'  liens  on  personal  property,  754. 

mechanics'  liens  on  real  property,  1195. 
DOCK-WARRANT,  transfer  of  title  by,  825. 
DRAFT  against  a  consignment,  an  equitable  lien,  59. 
DUTIES,  import,  paid  by  carrier,  lien  for,  290. 

ENFORCEMENT  of  equitable  liens,  93-96. 

court  of  equity  the  appropriate  tribunal,  93. 

of  lien  at  law  or  by  statute,  94. 

action  for  sale  of  the  property  in  hostility  to  the  lieo,  95. 

of  common  law  liens.  See  Remedies  f  or  Enforcememt  of  ^^^^ 
ENGRAVER  has  a  lien  for  work  on  plates,  743. 
EQUITABLE  ASSIGNMENTS,  liens  arising  by,  43-62. 

agreement  with  attorney  for  contingent  fees,  44. 

creditor  must  be  notified  of  it,  46. 

agreement  to  pay  out  of  a  particular  fund  is  not,  48. 

an  appropriation  necessary  to  create,  50. 

effected  by  surrender  of  control  of  fund,  51. 

promise  to  pay  out  of  a  particular  fund  not  sufficient,  52. 
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EQUITABLE  LIENS,  by  express  contract,  27-42. 

defined  and  described,  27. 

implied  equitable  liens,  27. 

classes  of  equitable  liens,  27. 

do  not  depend  upon  possession^  28. 

have  their  origin  in  trusts,  28. 

agreement  creating  charge  effectual  between  the  parties,  29. 

agreement  creating  charge  on  real  property,  30. 

intention  to  create  a  charge  essential,  81. 
intention  must  be  to  create  a  lien,  32. 

instrument  creating  lien  must  designate  property,  33. 

property  must  be  capable  of  identification,  34. 

agreement  that  the  cost  of  improvements  shall  be  a  lien,  35. 

upon  a  changing  stock  of  goods,  36. 

distinguished  from  a  trust,  37. 

terms  and  conditions  of  agreement  must  be  kept,  38. 

^ven  when  rights  can  be  secured  in  no  other  way,  39. 

for  purchase-money  reserved,  40. 

from  conditional  delivery  of  goods  upon  sale,  41. 

upon  future  property,  42. 
Arising  by  equitable  assignments,  43-62. 

from  an  order  to  receive  payment  out  of  a  particular  fund,  43. 

part  of  a  particular  fund  may  be  assigned  by  order,  43. 

agreements  of  attorneys  for  contingent  compensation,  44 

order  not  accepted,  45. 

assignment  of  a  mail  contract,  45. 

not  effectual  until  creditor  is  notified,  46. 

order  cannot  be  revoked,  47. 

mere  agreement  to  pay  out  of  a  fund  not  a  lien,  48. 

creditor  no  lien  on  funds  in  hands  of  debtor's  agent  except  by 
order,  49. 

there  must  be  a  distinct  appropriation,  50. 

not  effected  by  a  surrender  of  control  over  funds,  51. 

promise  to  pay  out  of  a  particular  fund  not  sufficient,  52. 

workman  has  no  lien  on  money  retained  by  owner  for  his  pro- 
tection, 53. 

designation  of  fund  must  be  definite,  54. 

bill  of  exchange  not  an  equitable  assignment,  55. 

letter  of  advice  does  not  operate  as  an  assignment,  56. 

check  not  an  equitable  assignment,  57. 

holder  of  bill  of  exchange  may  have  lien  by  agreement,  58. 

what  reference  in  a  draft  creates  a  lien,  59. 
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EQUITABLE  LIENS  — con^inueif. 

direction  to  apply  proceeds  of  consignment  to  draft,  60. 

consignee's  lien  must  yield  to  direction  of  consignor^  61. 

bill  of  lading  appropriates  the  property,  62. 
Ariitngfrom  advances  made  and  money  patd^  68-76. 

advances  for  the  purchase  of  merchandise,  63. 

executory  agreement  to  purchase  and  consign,  64. 

express  contract  for  lien  upon  crop  to  be  raised,  65. 

contract  for  part  proceeds  of  a  crop,  66. 

advances' to  manafactnrers  upon  goods,  67. 

no  implied  lien  for  advances,  68. 

contract  to  ship  goods  does  not  create  lien,  69. 

advances  to  make  improvements  create  no  lien,  70. 

voluntary  payment  of  debt  of  another  creates  no  lien,  71. 
of  insorance  premiums  creates  no  lien,  72. 

no  equitable  subrogation  from  payment  of  debt  of  another,  73. 
by  contract,  74. 

loan  of  money  for  purchase  of  land  creates  no  lien,  75. 

surety  has  no  lien  on  estate  of  principal,  76. 
Ariitngfrom  agreemerUi  to  give  mortgages^  77-83. 

agreement  to  give  mortgage  creates  a  lien,  77. 
to  give  other  security  creates  a  lieu,  78. 

agreement  to  insure  creates  a  lien,  79. 

agreement  to  build  and  convey  as  security,  80. 

debt  omitted  from  mortgage  by  mistake,  81. 

agreement  by  purchaser  of  land  to  pay  a  debt  upon  it,  82. 

agreement  to  pay  debts  of  another  and  receive  convejance,  83. 
In  favor  of  creditors  and  stockholders  of  corparaiionsy  84-92. 

creditors  of  corporations  hare  a  lien  upon  capital  stock,  84. 

lien  of  creditors  of  corporation  upon  property  transferred  to  an- 
other corporation,  85,  86. 

when  minority  shareholders  of  a  corporation  have  lien,  87. 

shareholder's  lien  upon  fund  deposited  for  dividends,  88. 

created  by  assumption  of  mortgage  or  other  lien,  89. 

consolidated  corporation  subject  to  existing  liens,  90. 

otherwise  if  the  bonds  of  the  original  corporation  were  not  a  Hen 
upon  its  property,  91. 

lien  for  necessary  supplies  furnished  to  railroad  before  appoint- 
ment of  receiver,  92. 
Enforcement  of  93-96. 

court  of  equity  is  the  appropriate  tribunal,  93. 

lien  at  law  or  by  statute  cannot  be  enforced  in  equity,  94. 
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EQUITABLE  LIENS  — conftuwe^f. 

right  of  action  agaiost  owner  for  disposing  of  property  subject  to 

equitable  lien,  95. 
priority  of  equitable  lien  over  subsequent  judgment,  96. 

as  against  mechanic's  lien,  96. 
vendors'  implied  liens  for  purchase-money  of  real  estate  are,  1061. 
EQUITY,  no  jurisdiction  of  statutory  liens,  94. 

no  jurisdiction  of  common  law  liens,  1038,  1039,  1041. 

FACTORS'  LIENS  FOR  GENERAL  BALANCE. 
In  general^  418-425. 

at  common  law  in  absence  of  express  agreement,  418. 
one  having  no  authority  to  make  sales  not  a  factor,  419. 
merchandise  broker  has  a  lien,  420. 
stock* broker  has  a  lien,  421. 
broker  employed  upon  commission  has  a  lien,  422. 
insurance  broker  has  a  lien,  423. 
insurance  broker  who  is  also  a  factor  for  sale,  424. 
an  agent  who  is  not  a  broker  has  a  lieo,  425. 
To  what  property  f€u:tor*s  lien  cUtcuihes,  426-444. 
attaches  only  to  goods  received  in  capacity  as  factor,  426. 
not  implied  where  there  is  an  inconsistent  agreement,  427. 
goods  received  under  express  directions  to  apply  proceeds,  428. 
third  person  to  whom  factor  has  intrusted  goods  has  no  lien,  429. 
assignee  of  factor  for  benefit  of  creditors  has  no  right  to  sell,  430. 
goods  received  after  death  of  principal,  431. 
no  lien  on  goods  which  factor  knows  belong  to  another  person,  432. 
bankruptcy  of  principal  before  factor  receives  goods,  433. 
upon  goods  wrongfully  consigned,  434. 
lien  for  insurance  premiums,  435. 
statutes  protecting  factors :  — - 

Louisiana,  437. 

Maine,  438. 

Maryland,  439. 

Massachusetts,  440. 

New  York  and  Ohio,  441. 

Pennsylvania,  442. 

Rhode  Island,  443. 

Wisconsin,  444. 
Wh<Mt  indebtedness  is  secured^  445-452. 
debt  due  from  principal  to  the  agent,  445. 
interest  upon  the  debt,  446. 
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FACTORS'  LIENS  FOR  GENERAL  BALANCE  -  contitmd. 
debt  must  be  due  from  the  owuer  of  the  goods,  447. 
no  lien  for  debts  not  due  to  factor,  448. 
no  lien  for  debt  doe  before  relation  of  principal  and  factor,  449. 
lien  covers  acceptances  as  well  as  advances,  450. 
for  duties  paid,  45L 

debt  barred  by  statute  of  limitations,  452. 
For  advancu  on  crops,  453-459. 
no  lien  at  common  law,  453. 
such  lien  given  by  statute  in 

Alabama,  454. 

Georgia,  455. 

Louisiana,  456. 

North  Carolina,  457. 

South  Carolina,  458. 

Virginia,  459. 
When  the  lien  aUaeheSy  460-465. 
from  delivery  of  goods  by  the  owner,  460. 
from  delivery  of  goods  to  a  common  carrier,  46L 
not  while  goods  remain  in  consignor's  control,  462. 
delivery  of  bill  of  lading,  463. 

advances  upon  an  executory  agreement  for  a  consignment,  464. 
advances  upon  the  faith  of  a  bill  of  lading,  465. 
Waiver  and  lost,  466-471. 
lost  by  parting  with  the  possession,  466. 
when  factor  has  not  had  possession,  and  proceeds  have  been  as- 
signed, 467. 
not  lost  by  allowing  principal  to  have  temporary  possession,  468. 
revival  of  the  lien,  469. 

disclosure  of  principal  does  not  defeat  lien,  470. 
payment  of  debt  extinguishes  lien,  471. 
Enforcement,  472-482. 

factor  may  sell  and  apply  the  proceeds,  472. 

a  factor  to  purchase  cannot  sell,  473. 

factor  for  sale  has  a  special  property  in  the  goods,  474. 

factor  who  has  made  advances  has  a  right  to  sell,  475. 

may  sell  at  a  fair  market  price  after  free  reasonable  notice  o 

principal,  476. 
right  to  reimburse  by  sales  declared  by  statute,  477. 
lien  attaches  to  proceeds  of  all  sales,  478. 
factor  may  retain  amount  of  lien  out  of  proceeds,  479. 
effect  of  bill  of  sale  from  principal  to  agent,  480. 
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FACTORS'  LIENS  FOR  GENERAL  BALANCE  -  continued. 

factor  may  maintaio  an  action  for  the  debt,  481. 

carrier  paying  conBignee's  lien  may  himself  enforce  it,  482. 
FINDER'S  LIEN,  483-487. 

at  common  law  the  finder  of  goods  has  no  lien,  483. 

riparian  owner  has  no  lien  on  property  cast  on  his  land,  484. 

whether  finder  can  recover  compensation  for  his  services,  485. 

landlord  has  no  lien  on  chattels  left  by  tenant,  486. 

reward  offered,  487. 

becomes  a  contract  with  one  who  complies  with  terms,  488. 

telegram  offering  a  reward,  489. 

to  entitle  one  to  reward,  he  must  show  services  rendered,  490. 

conditions  of  offer  mast  be  complied  with,  491. 

no  lien  implied  from  offer  of  a  liberal  reward,  492. 

offer  of  a  reward  may  be  withdrawn  at  any  time,  493. 

finder  may  be  entitled  to  a  portion  of  reward,  494. 

detective  ofiicer  may  have  a  lien,  495. 

reward  not  waived  by  insisting  on  its  identification,  496. 

statutes  conferring  a  lien  upon  a  finder  of  a  chattel,  497. 
FIXTURES  subject  to  mechanic's  lien,  1384-1388. 
FLORIDA,  attorney's  lien  upon  judgment,  172. 

enforcement  of  innkeepers'  liens,  529. 
*     landlord's  lien  for  rent,  610. 

livery-stable  keepers'  liens,  654. 

lumberman's  lien,  707. 

mechanics'  liens  on  personal  property,  755. 

liens  of  agricultural  laborers,  780. 

enforcement  of  liens,  1052. 

mechanics'  liens  on  real  property,  1196. 

liens  upon  railroads,  1641. 

liens  upon  vessels,  1740. 
FUTURE  PROPERTY,  equitable  lien  upon,  42. 

GENERAL  LIENS,  what  are,  14-19. 

of  attorneys,  113-152. 

of  bankers,  241-261. 

of  corporations,  375-417. 

of  carriers  by  contract,  266. 

of  factors,  418-482. 

of  partners,  787-799. 

of  warehousemen  and  wharfingers,  967-981. 
GEORGIA,  attorney's  lien  upon  judgment,  173. 
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GEORGIA  —  conUnued. 

lien  for  advaDces  on  crops,  455. 

landlord's  lien  for  rent,  611. 

distress  for  rent,  612. 

livery-stable  keepers'  liens,  655. 

lumberman's  lien,  708. 

mechanics'  liens  on  personal  property,  756. 

liens  of  agricultural  laborers,  781. 

enforcement  of  liens,  1053. 

mechanics'  liens  on  real  property,  1197. 

liens  upon  railroads,  1642. 

liens  upon  vessels,  1741. 
GRANTOR'S   LIEN  FOR  PURCHASE>-MONET.    See  Vendor's 
Lien  for  Purchase-Monet. 

IDAHO,  enforcement  of  liens,  1053  cu 

livery-stable  keepers'  liens,  655  a. 

lumbermen's  liens,  709. 

mechanics'  liens  on  personal  property,  757. 

mechanics'  liens  on  real  property,  1198. 

liens  upon  railroads,  1643. 
ILLINOIS,  attorney  has  no  lien  on  judgment,  161. 

distress  for  rent,  613. 

lien  upon  crops,  614. 

livery-stable  keepers'  liens,  656. 

enforcement  of  liens,  1054. 

mechanics'  liens  on  real  property,  1199. 

liens  upon  railroads,  1644 

liens  upon  vessels,  1742. 
IMPROVEMENT  LIENS  OF  JOINT  TENANTS,  Etc. 
Of  joint  tenants  and  tenants  in  common^  1147-1158. 

on  co-tenant's  interest  for  necessary  repairs,  1147. 

where  the  estate  benefited  belongs  to  an  infant,  1148. 

no  lien  for  permanent  improvements,  1149. 

agreement  for  a  lien,  1150. 

court  of  equity  will  not  grant  partition  without  acconot,  1151* 

for  excess  of  purchase-money  paid  by  joint  purchaser,  1152. 
in  purchase  of  an  adverse  title,  1154. 

for  money  paid  by  one  tenant  to  redeem  a  mortgage,  1153. 

no  lien  for  rents  collected  by  co-tenant,  1155. 

lien  not  valid  against  creditors  levying  on  the  land,  1156. 

in  some  States  judgment  creditor  not  a  purchaser,  1157. 
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IMPROVEMENT  LIENS  OF  JOINT  TENANTS  —  continued. 
owelty  of  partition  coDstitutes  a  Hbd,  1158. 
of  tenants  for  life  and  for  years,  1159-1162. 
ordinarily  no  lien  for  improvements,  1159. 
some  proper  exceptions  to  the  rule,  1160. 
equitable  lien  for  improvements  made  under  lease,  1161. 

for  improvements  made  under  agreements  for  lease,  1162. 
IMPROVEMENT  LIENS  OF  OCCUPANTS,  at  common  law  and 
inequity,  1131-1189. 
at  common  law,  owner  not  liable  for  improvements,  1131. 
courts  of  equity  adopted  the  rule  of  the  civil  law,  1132. 
courts  of  It^wB  afterwards  adopted  the  same,  1133. 
defendant  in  ejectment  may  set  off  value  of  improvements,  1134. 
whether  court  of  equity  will  grant  affirmative  relief,  1135. 
relief  given  only  when  owner  is  proceeding  in  equity,  1136. 
improvements  made  by  lessee  under  lease,  1137. 
improvements  by  purchaser  in  possession  under  contract,  1138. 
lien  by  acquiescence  of  owner,  1139. 
By  statute,  1140-1146. 
in  general,  1140. 

statutes  providing  compensation  by  set-off,  1141. 
statutes  providing  full  equitable  compensation,  1142. 
statutes  giving  occup&nt  a  lien  for  improvements,  1143. 
owner's  land  not  taken  without  consent,  1144. 
constitutionality  of  the  statutes,  1145. 
good  faith  of  occupant  a  condition  of  recovery,  1146. 
IMPROVEMENTS,  trustee's  lien  for,  1175. 
INDIANA,  attorney's  lien  upon  judgment,  174. 
landlord's  lien  for  rent,  615. 
livery-stable  keepers'  liens,  657. 
mechanics'  liens  on  personal  property,  758. 
mechanics'  liens  on  real  property,  1200. 
liens  upon  railroads,  1645. 
lie  s  upon  vessels,  1743. 
INNKEEPERS'  AND  BOARDING-HOUSE  KEEPERS'  LIENS. 
To  what  property  lien  attaches,  498-515. 
innkeeper  has  lien  because  he  is  obliged  to  serve   the   public, 

498. 
lien  upon  goods  of  a  third  person  brought  by  a  guest,  499. 
lien  on  stolen  horse,  499. 

not  limited  to  articles  which  a  guest  may  ordinarily  travel  with, 
500,  501. 
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INNKEEPERS'  AND  BOARDING-HOUSE  KEEPERS'  LIENS 
—  continued. 
if  innkeeper  knows  the  goods  belong  to  another,  502. 
attaches  only  to  goods  received  by  innkeeper  in  that  capacftji 

503. 
lien  confined  to  articles  brought  by  guest,  504. 
lien  attaches  to  horse  and  carriage  of  guest,  504. 
an  innkeeper  defined,  505. 
guest  need  not  be  at  the  iun  in  person,  506. 
where  husband  and  wife  board  at  a  hotel,  507. 
luggage  of  an  infant  guest,  508. 

guest's  person,  or  clothes  on  his  person,  cannot  ]pe  detuned,  509. 
property  exempt  from  execution,  510. 
distincUon  between  a  guest  and  a  boarder,  511. 
lodging-house  keeper  is  not  an  innkeeper,  512. 
boarding-house  keeper  has  no  lien  at  common  law,  513. 

under  statute,  lien  attaches  when  board  furnished,  514. 

has  lien  by  statute  in  several  States,  515. 
WTuU  chargei  are  secured,  516-518. 
for  reasonable  charges,  whatever  the  amount,  516. 
for  advances  of  money  on  credit  of  eflfects,  517. 
covers  whole  amount  of  bill,  518. 
Waiver  and  lois  of  the  lien,  519-522.    ' 
possession  is  essential  to  this  lien,  519. 
lien  remains  if  goods  are  fraudulently  removed,  520. 
not  defeated  by  occasional  absence  of  guest,  521. 
accepting  security  from  guest,  522. 
has  priority  over  unrecorded  mortgage,  522  a. 
Enforcement,  523-539. 

sale  of  goods  without  authority  is  a  waiver  of  the  lieo^  5-o. 
care  and  use  of  the  property  detained,  524. 
no  right  of  sale  at  common  law,  525. 
remedy  by  statute  given  in 

California,  526. 

Connecticut,  527. 

Florida,  529. 

Louisiana,  530. 

Maine,  531. 

Minnesota,  532. 

Missouri,  533. 

Nevada,  534. 

New  Jersey,  535. 
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INNKEEPERS'  AISD  BOARDING-HOUSE  KEEPERS'  LIENS 
—  continued. 
New  York,  536. 
North  Dakota,  536  d. 
PeDDsjlvania,  537. 
South  Dakota,  536  b. 
Utah,  538. 
Virginia,  539. 
INSURANCE,  when  agreement  for  a  lien,  79. 
by  carriers  on  goods  in  their  hands,  280. 
INTENTION  in  creating  equitable  liens,  32. 
IOWA,  attorney's  lien  apon  judgment,  175. 
landlord's  lien  for  rent,  616. 
livery-stable  keepers'  liens,  658. 
mechanics'  liens  on  real  property,  1201. 
liens  upon  railroads,  1646. 

JOINT  TENANTS,  improvement  liens  of.     See  Improyehent  Liens. 
JUDGMENTS,  not  properly  liens,  13. 

attorney's  lien  upon.     See  Attorney's  Charging  Lien. 

KANSAS,  attorney's  lien  upon  judgment,  176. 

landlord's  lien  for  rent,  617. 

livery-stable  keepers'  Hens,  659. 

mechanics'  liens  on  personal  property,  759. 

mechanics'  liens  on  real  property,  1202. 

liens  upon  railroads,  1646. 
KENTUCKY,  attorney's  lien  upon  judgment,  177. 

distress  for  rent,  618. 

lien  for  rent,  619. 

livery-stable  keepers'  liens,  660. 

mechanics'  liens  on  real  property,  1203. 

liens  upon  railroads,  1648. 

liens  upon  vessels,  1744. 

LABORERS'    LIENS    UPON    PERSONAL    PROPERTY.      See 

Mechanics'  Liens  upon  Personal  Property. 
LABORERS'  LIENS  UPON  REAL  PROPERTY.    See  Mechan- 
ics' Liens  upon  Real  Property. 
LANDLORDS'  LIENS  FOR  RENT,  In/  ruervattan  or  contract,  540- 
550. 
distraint  at  common  lavr,  540. 
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LANDLORDS'  LIENS  FOR  RENT  -  continued. 
preseDt  lien  by  agreemcDt,  how  created,  541. 
imposed  apon  property  Dot  io  existeace,  542. 
chattel  mortgage  clause  in  leases,  543. 

must  be  recorded  or  filed,  544. 
provision  for  lien  on  growing  crops,  545. 
lien  reserved  by  lease  regarded  as  pledge,  546. 
what  is  safficient  delivery  to  third  person  to  protect  lien,  547. 
provision  giving  the  lessor  control  of  a  crop,  548. 
lease  reserving  a  right  of  reentry,  549. 
reentry,  550. 
StaitUory  Hens  and  their  priority^  551-560. 
at  common  law,  right  attached  only  from  seizure,  551. 
lien  of  distress  warrant  dates  from  its  levy,  552. 
statutory  lien  attaches  from  beginning  of  tenancy,  553. 
takes  precedence  of  a  subsequent  attachment  or  execatioD,  554. 
priority  over  a  tenant's  mortgage,  555. 
lien  upon  crop  paramount  to  tenant's  mortgage  of  cropi  556. 
prior  chattel  mortgage  takes  precedence,  557. 
fraudulent  cancellation  of  prior  mortgage,  558. 
tenant's  assignee  in  bankruptcy  takes  subject  to  the  lieo,  559. 
assignment  in  bankruptcy  takes  precedence  of  subsequeot  distress 
warrant,  560. 
To  what  property  the  lien  attaches,  561-570. 
all  chattels  upon  the  premises  distrainable,  561. 
chattels  belonging  to  a  stranger  not  exempt,  562. 
exemptions  on  ground  of  public  policy,  563. 

of  privilege  of  trade,  564. 
general  exemption  laws  do  not  apply,  565. 
statutory  lien  does  not  attach  to  goods  of  stranger,  566. 
lien  attaches  only  to  personal  property,  567. 
lien  upon  crops  covers  the  entire  crops,  568. 
lien  does  not  attach  to  property  not  on  the  premises,  569. 
lien  attaches  to  property  already  subject  to  mortgage,  570. 
What  rent  is  secured  by  lien,  571-576. 
there  must  be  an  actual  demise  at  a  fixed  rent,  571. 
rent  must  be  fixed  and  certain,  572. 
distraint  could  be  made  only  for  rent  due  and  payable,  573. 
under  statute,  landlord  may  claim  accruing  rent,  573. 

but  only  for  the  period  in  which  the  execution  is  levied,  5h. 
statutory  lien  does  not  depend  upon  maturity  of  rent,  575. 
expenses,  costs,  and  the  like,  576. 
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LANDLORDS'  LIENS  FOR  RElifT  — continued. 
How  may  be  waived  or  lost^  576  a-595. 
whether  bond  fide  purchaser  of  crop  is  protected,  576  a. 
by  sale  made  by  tenant  to  purchaser  in  good  faith,  577. 

to  purchaser  without  notice  after  removal,  578. 
removal  of  goods  into  another  State,  578  a. 
consent  of  landlord  to  removal  of  crop,  579. 
where  purchaser  is  chargeable  with  notice  of  lien,  580. 
lien  upon  goods  displaced  by  sales  in  course  of  trade,  58L 
sale  of  entire  stock  of  merchandise,  582. 
landlord  estopped  from  claiming  lien  against  purchaser,  583. 
purchaser  may  make  himself  liable  for  rent,  584. 
not  wuved  by  taking  tenant's  note  or  bond,  585. 

nor  by  taking  mortgage  upon  same  goods,  586. 
not  waived  by  voluntary  obligation  of  third  person,  587. 
landlord  having  security  may  pursue  all  his  remedies,  588. 
tender  not  kept  good  does  not  discharge  lien,  589. 
destroyed  by  levy  of  execution  on  tenant's  goods,  590. 
property  in  hands  of  receiver  cannot  be  distrained  upon,  591. 
lost  by  accepting  surrender  of  leasehold  estate,  592. 
no  distraint  for  rent  after  term  has  expired,  593. 
not  impaired  by  tenant's  sub-letting,  594. 
lost  by  destruction  of  the  goods  by  fire,  595. 
Semedy  of  distress  and  enforcement  of  liens,  59  6-60  L 
notice  to  the  tenant  not  necessary  at  common  law,  596. 

nor  under  statutes  which  adopt  this  remedy,  597. 
who  may  distrain,  598. 

whether  purchaser  at  foreclosure  sale  can  distrain,  599. 
against  whom  distraint  may  be  had,  600. 
injunction  against  tenant  to  prevent  sale  or  removal,  601. 
Statutory  provisions  in  the  several  States,  602-640. 
Alabama,  602. 

liens  upon  crops,  603. 

of  persons  farming  on  shares,  604. 
Arizona  T.,  605. 
Arkansas,  606. 

for  supplies  advanced,  607. 
Delaware,  608. 
District  of  Columbia,  609. 
Florida,  610. 
Greorgia,  611. 

distress  for  rent,  612. 
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LANDLORDS'  LIENS  FOR  RENT  -  coniinued. 
Illinois,  613. 

lien  upon  crops,  614. 
Indiana,  615. 
Iowa,  616. 
Kansas,  617. 
Kentucky,  618. 

lien  for  rent,  619. 
Louisiana,  620. 
Maine,  621. 
Maryland,  distress  for  rent,  622. 

lien  on  crops,  623. 
Minnesota,  624. 
Mississippi,  625. 
Missouri,  626. 
New  Jersey,  distress  for  rent,  627. 

liens  for  rent,  628. 
New  York,  629. 
New  Mexico,  630. 
North  Carolina,  631. 
Pennsylvania,  632. 

goods  seized  on  execution,  633. 
South  Carolina,  634. 

advances  for  agricultural  purposes,  635. 
Tennessee,  636. 

furnishers'  liens,  637. 
Texas,  638. 

Virginia  and  West  Virginia,  639. 
Washington,  639  a. 
Wisconsin,  640. 
LAW  OF  FORUM  regulates  statutory  liens,  HI. 
LEGACY,  equitable  lien  upon  for  debt  of  legatee,  74  a. 
LEGATEE,  lien  of,  under  devise,  1163-1174. 
LIEN,  the  term  efidned,  2,  3. 

LIVERY^STABLE  KEEPERS'  AND  AGISTORS'  LIENS. 
Statutory  provisions  and  their  construction^  641-690. 
no  lien  at  common  law  for  keeping  cattle  or  horses,  641- 
not  created  by  force  of  usage,  642. 
common  law  rule  questioned  in  Pennsylvania,  643. 
lien  at  common  law  for  training  a  horse,  644. 
lien  upon  mare  for  service  of  stallion,  645. 
statutes  giving  liens  to  agistors,  stoble-keepers,  etc,  646. 
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LIVERY    STABLE    KEEPERS'    AND    AGISTORS'    LIENS 
carUtnued. 

Alabama,  647. 
Arizona  T.,  647  a. 
Arkansas,  648. 
California,  649. 
Colorado,  650. 
Connecticut,  651. 
Delaware,  653. 
Florida,  654. 
Georgia,  655. 
Idaho,  655  a. 
Illinois,  656. 
Indiana,  657. 
Iowa,  658. 
Kansas,  659. 
Kentucky,  660. 
Louisiana,  661. 
Maine,  662. 
Massachusetts,  663. 
Michigan,  664. 
Minnesota,  665. 
Missouri,  666. 
Montana,  667. 
Nebraska,  668. 
Nevada,  669. 
New  Hampshire,  670. 
New  Jersey,  671. 
New  Mexico,  672. 
New  York,  673. 
North  Dakota,  673  a. 
Ohio,  674. 
Oregon,  675. 
Pennsylvania,  676. 
South  Dakota,  673  a. 
Tennessee,  677. 
Texas,  678. 
Vermont,  679. 
Virginia,  680. 
Washington,  680  a. 
Wisconsin,  681. 
Wyoming,  682. 
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LIVEEY^STABLE  KEEPERS'  AND  AGISTORS*  LIENS -«w- 
tinued, 

statute  creating  lien  attaches  from  its  enactment,  683. 

lien  attaches  to  property  exempt  from  execationy  684. 

all  conditions  precedent  of  statute  must  be  complied  with,  685. 

lien  for  keeping  several  horses  is  joint  and  several,  686. 

statute  does  not  apply  to  isolated  cases  of  feeding,  687. 

no  lien  where  stable-keeper  is  to  use  the  horse,  688. 

groom  has  no  lien  for  his  services,  689. 

provision  for  giving  notice  to  owner  of  amount  of  charges,  690. 

sheriflf  in  possession  may  contract  and  authorize  lien,  690  a. 
Priority  as  regards  chattel  mortgages^  691-697. 

chattel  mortgage  superior  to  subsequent  lien,  691. 

consent  required  by  statute  may  be  implied,  691  a. 

some  authorities  hold  lien  paramount  to  mortgage,  692. 

statute  cannot  make  lien  superior  to  prior  mortgage,  692  a. 

lien  for  service  of  stallion  superior  to  subsequent  mortgage,  693. 

possession  is  constructive  notice  of  lien  to  purchaser,  694. 

mortgage  by  owner  in  temporary  possession,  695. 

lien  lost  by  delivery,  subsequent  mortgage  becomes  prior  right,  696. 

lien  once  lost  not  revived  by  regaining  possession,  697. 
Waiver,  698-701. 

by  deliveriog  possession  to  the  owner  for  use,  698. 

by  allowing  owner  to  keep  possession  for  more  than  temporarj 
use,  699. 

acts  of  ownership  by  lien-holder,  700. 

including  a  claim  for  which  no  lien  attaches,  701. 

by  transferring  stable  with  customer's  horse,  701  a. 
LOAN  of  money  for  purchase  of  land  creates  no  lien,  75. 
LOST  GOODS,  lien  of  finder  of,  48S-497. 
LOUISIANA,  special  privilege  in  favor  of  attorneys,  177  a. 

factors'  liens  given  by  statute,  437. 

liens  for  advances  on  crops,  456. 

enforcement  of  innkeepers'  liens,  580. 

landlord's  privilege  for  rent,  620. 

livery-stable  keepers'  liens,  661. 

mechanics'  liens  on  personal  property,  760« 

Kens  of  agricultural  labors,  782. 

mechanics'  liens  on  real  property,  1204. 

liens  upon  vessels,  1745. 
LUMBERMEN'S  LIENS,  stattUory  provisions,  702-719. 

no  lien  at  common  law,  702. 
724 


INDEX. 

Reference  to  Seetlone* 

LUMBERMEN'S  JAENS-^eorUimed. 

DO  lien  except  where  possession  is  retained,  703. 
liens  given  by  statute  in  several  States,  704. 

Arizona  T.,  705. 

California,  706. 

Florida,  707. 

Georgia,  708. 

Maine,  710,  711. 

Michigan,  712. 

Minnesota,  713. 

Nevada,  714. 

New  Hampshire,  715. 

Oregon,  716. 

Vermont,  717. 

Washington,  718. 

Wisconsin,  719. 

Wyoming,  719  a. 
IfUerpretatian  and  construction,  720-730. 
whether  the  lien  includes  services  by  servants  and  teams,  720. 
for  labor  performed,  not  under  contract  to  owner,  721. 
contractor  not  generally  an  agent  of  the  owner,  722. 
whether  lien  in  favor  of  one  not  in  privity  of  contract  with  the 

owner  constitational,  723. 
term  ^*  personal  services  "  in  statutes,  724. 
lien  for  personal  services  not  for  services  of  servants,  725. 
what  are  logs  and  lumber,  726. 
priority  over  lien  by  contract  or  prior  mortgage,  727. 
property  identified  as  that  upon  which  labor  was  done,  728. 
where  several  owners  employ  several  laborers,  729. 
services  on  the  same  logs  for  different  persons,  730. 
where  differeut  kinds  of  timber  are  cut  under  one  contract,  730  a. 
what  is  a  continuous  service  under  a  contract,  730  b. 

MAINE,  factors'  liens  given  by  statute,  438. 
enforcement  of  innkeepers'  liens,  531. 
landlord's  lien  for  rent,  621. 
livery-stable  keepers'  liens,  622. 
lumberman's  lien,  710,  711. 
mechanics'  liens  on  personal  property,  761. 
enforcement  of  liens,  1055. 
mechanics'  liens  on  real  property,  1205. 
liens  upon  raOroads,  1649. 
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lieDS  upon  vessels,  1746. 
MARITIME  LIENS,  definition  and  characteristics,  1676-1678. 
exist  without  possession,  1676. 
a  right  of  property,  1676. 
not  a  matter  of  procedure  only,  1676. 
arise  from  a  contract  or  service  maritime  in  nature,  1677. 
attach  to  any  kind  of  vessel,  1677. 
a  strict  right  and  cannot  be  extended,  1678. 
In  home  and  foreign  ports,  1679-1692. 

lien  for  repairs  and  supplies  arises  only  in  cases  of  necessity,  1679. 
repairs  and  supplies  must  be  furnished  in  foreign  port  on  master's 

order,  1680. 
home  port  of  vessel,  1681. 
supplies  in  home  port  presumed  to  be  furnished  on  owner's  credit, 

1682. 
home  port  where  several  owners  reside  in  different  States,  1683. 
supplies  sent  to  vessel  in  home  port  from  another  State,  1684. 
lien  where  owners  of  vessel  hold  her  out  as  foreign,  1685. 
presumption  that  supplies  in  foreign  port  were  furnished  on  credit 

of  vessel,  1 686. 
supplies  furnished   to  vessel  in  foreign  port  by  dtizen  of  home 

port,  1687. 
supplies  obtained  by  owner  in  person  presumed  to  be  on  his  credit 

only,  1688. 
presumption  from  charge  to  the  ship  on  merchant's  books,  1689. 
supplies  furnished  to  one  known  to  be  a  charterer,  1690. 
supplies  obtained  by  charterer  at  his  place  of  residence,  1691. 
charterer  regarded  as  the  owner,  1691. 

where  owner  retains  possession  after  making  charter  party,  1692. 
What  supplies  and  advances  create  maritime  Hens,  1693-1699. 
lien  implied  only  for  necessary  supplies,  1693. 
no  lien  for  family  supplies  and  hay,  1694. 
no  lien  for  purchase-money  of  a  cargo,  1695. 
no  lien  for  supplies  unless  they  are  actually  furnished,  1696. 
no  admiralty  jurisdiction  for  a  libel  for  balance  of  account,  1697. 
no  lien  in  favor  of  one  part  owner  for  supplies,  1 697  a. 
husband  has  lien  for  supplies  for  wife's  vessel,  1697  b. 
no  lien  in  favor  of  underwriters  for  unpaid  premiums,  1698. 
advances  to  pay  maritime  claims  are  a  lien  of  same  rank,  1699. 
What  services  are  maritime  and  create  liens,  1700-1720. 
seamen  have  a  lien  upon  the  vessel  for  wages,  1700. 
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Beamen  have  a  lien  on  the  freight  for  wages,  1701. 
have  a  lien  on  the  cargo  for  wages,  1701. 
may  enforce  claim  in  admiralty  or  at  common  law,  1702. 
landsmen  who  assist  in  loading  have  no  lien,  1703. 
persons  employed  on  canal-boats  have  no  lien,  1703. 
seamen  have  lien  against  chartered  vessel,  1704.  • 

fishermen  employed  on  vessel  have  lien,  1705. 
master  of  a  ship  has  no  lien  on  vessel  for  wages,  1706. 
master  not  entitled  to  payment  ont  of  surplus,  1706  a. 
ship's  hasband  has  no  lien  for  advances,  1707. 
freight  agent  has  no  lien  for  services,  1708. 
shipping  broker  has  no  lien  for  obtaining  a  charter  party,  1709. 
chief  engineer  at  an  annual  salary  has  no  lien,  1710. 
engineer  on  steam-tug  has  a  lien,  1710. 
quarantine  commissioners  have  a  lien  for  services,  1711. 
pilots  have  a  lien  for  services,  1712. 
stevedores  have  a  lien  for  discharging  foreign  vessel,  1713. 
there  is  a  lien  for  removal  of  ballast  from  a  foreign  vessel,  1714. 
when  wages  of  a  watchman  are  a  lien,  1715. 
coopers  have  a  lien  for  putting  cargo  in  order,  1716. 
towage  services  are  a  lien,  1717. 
salvage  services  are  a  lien,  1718. 
wharfage  is  a  lien  against  a  foreign  vessel,  1719. 
freight  is  a  lien  in  admiralty,  1720,  1720  a. 
Construction  and  home  port  liens  under  statutes^  1721-1767. 
under  the  general  maritime  law  of  the  world,  1721. 
in  the  United  States  there  is  no  lien  for  construction,  1722. 
contract  for  building  a  ship  is  not  maritime,  1722. 
contract  for  equipping  incomplete  vessel,  1722  a. 
common  law  lien  for  the  construction  or  repair  of  vessel,  1723. 
a  State  may  create  a  lien  for  construction  of  vessels,  1724. 
state  courts  may  enforce  construction  liens,  1725. 
statutory  lien  includes  equipment,  1725  a. 
contract  of  the  owner  essential  to  a  construction  lien,  1726. 
for  materials  furnished  for  two  vessels,  1727. 
materials  must  be  actually  furnished  to  create  a  lien,  1728. 
statutory  lien  for  domestic  repairs  enforced  in  admiralty,  1729. 
admiralty  court  must  observe  statute  in  enforcing  lien,  1730. 
statutes  confer  no  lien  if  vessel's  credit  not  an  element,  1731. 
statutory  lien  must  be  enforced  within  time  limited,  1732. 
specifications  must  be  filed  as  provided,  1733. 
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what  is  a  departure  from  port  within  the  statates,  1734. 
lien-holders  must  join  in  Bait,  1 735. 
Gonstraction  and  home  port  liena  by  statute  in 
Alabama,  1736. 
Ariaona  T.,  1737. 
•    California,  1738. 
Connecticut,  1739. 
Florida,  1740. 
Georgia,  1741. 
Illinois,  1742. 
Indiana,  1743. 
Iowa,  1743  «. 
Kentucky,  1744. 
Louisiana,  1745. 
Maine,  1746. 
Maryland,  1747. 
Massachusetts,  1748w 
Michigan,  1749. 
Minnesota,  1750. 
Mississippi,  1751. 
Missouri,  1752. 
Montana,  1753. 
New  Hampshire,  1754. 
New  Jersey,  1755. 
New  York,  1756w 
North  Carolina,  1757. 
Ohio^  1758. 
Oregon,  1759. 
Pennsylvania,  1760. 
South  Carolina,  1761. 
Tennessee,  1762. 
Texas,  1763. 
Vermont,  1764. 
Virginia,  1764  a. 
Washington,  1765. 
West  Virginia,  1766. 
Wisconsin,  1767. 
For  damages  arising  from  torts,  1768-1771. 
from  all  torts  committed  by  master  in  course  of  his  serrice,  1^*^* 
for  damages  done  by  ressel  in  collision,  1769. 
not  on  immovable  structure,  1770. 
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personal  injuries  from  negligence,  1771. 
for  damages  resalting  in  death,  1771  a. 
PHarities,  1772-1797. 

rank  of  liens  given  by  state  laws,  1772. 

construction  of  local  liens  in  admiralty,  1773,  1774. 

as  between  maritime  and  non-maritime  Hens,  1775. 

as  between  different  maritime  liens  of  the  same  rank,  1776. 

arising  from  preservation  or  improvement  of  the  vessel,  1777. 

contemporaneous  liens  to  be  paid /tto  rata,  1778. 

otherwise  on  the  Western  lakes  and  rivers,  1779. 
liens  not  concurrent  paid  in  order  of  dates,  1780. 
prior  lien  for  supplies  preferred  to  lien  for  damages,  1781. 
lien  against  tug-boat  for  damages  subject  to  existing  liens,  1782. 
lienors  for  damages  by  collisions  on  successive  voyages,  1783. 
decree  for  damages  overrides  other  claims,  1783  a. 
when  lien  for  damages  has  priority  of  lien  for  repairs,  1784. 
lien  for  supplies  preferred  to  claim  for  forfeiture,  1785. 
seamen's  wages  as  against  remnants  saved  have  priority,  1786. 
salvage  services  have  priority  over  repairs,  1787. 
towage  services  hold  same  rank  as  claims  for  repairs,  1788. 
owner  not  allowed  a  lien  to  the  prejudice  of  others,  1789. 
law  of  place  of  contract  and  of  forum,  1790. 
comity  in  enforcing  lien  against  foreign  vessels,  1791. 
classification  of  liens  against  foreign  vessel,  1792. 
mortgagor  in  possession  may  'subject  vessel  to  liens,  1793. 
mortgage  not  a  maritime  contract,  1793  a. 
liens  for  advances  take  precedence  of  mortgages,  1794. 
mortgage  Hen  postponed  to  construction  lien,  1795. 
bottomry  bond  takes  precedence,  1796. 
no  lien  against  vessel  in  custody  of  court,  1797. 
Alignments,  1798. 

assignment  of  debt  carries  lien,  1798. 
Waiver  and  loss,  1799-1812. 
not  lost  by  sale  of  vessel  if  enforced  with  diligence,  1799. 
may  be  lost  by  delay,  1800. 
reasonable  opportunity  to  enforce  lien,  1 800  a. 
lost  after  a  subsequent  voyage,  1801. 
not  applicable  to  vessels  employed  in  harbor,  1801  a. 

not  appHcable  to  vessels  on  Western  waters,  1802. 
Hen-holder  may  await  return  of  vessel  to  port,  1803. 
when  lienor  required  to  foUow  vessel  into  other  districts,  1804. 
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when  claim  for  seainen's  wages  is  stale,  1805. 

when  lien  for  damages  is  stale,  1806,  1806  a. 

lien  good  nnder  statute  till  deht  is  paid,  1807, 1807  a. 

not  lost  by  acceptance  of  note,  1808. 

unless  credit  extended  beyond  time  allowed  for  enforcing,  1809. 

taking  additional  security,  1810. 

not  divested  by  proceeding  at  common  law,  1810  a. 

sale  nnder  execution  cuts  off  all  liens,  1811. 

when  sale  by  master  transfers  lien  to  proceeds,  1812. 
MARSHALLING  securities,  1045,  1046. 
MARYLAND,  factors'  liens  given  by  statute,  439. 

enforcement  of  innkeepers'  liens,  531  a. 

distress  for  rent,  622. 

lien  on  crops,  623. 

mechanics'  liens  on  real  property,  1206. 

liens  upon  railroads,  1650. 

liens  upon  vessels,  1747. 
MASSACHUSETTS,  attorney  has  no  lien  upon  judgment,  but  upon  exe- 
cution, 162. 

factors'  liens  given  by  statute,  440. 

livery-stable  keepers'  liens,  663. 

mechanics'  liens  on  personal  property,  762. 

enforcement  of  liens,  1056. 

mechanics'  liens  on  real  property,  1207. 

liens  upon  railroads,  1651.     ' 

liens  upon  vessels,  1748. 
MECHANICS',  ARTISANS',  AND  LABORERS'  LIENS  UPON 
PERSONAL  PROPERTY. 
At  common  law,  731-748. 

workman  has  lien  on  chattel  for  his  labor  upon  it,  731. 

is  a  particular  or  specific  lien,  732. 

in  what  cases  it  is  a  general  lien,  732. 

work  must  be  done  at  owner's  request,  733. 

consent  of  owner  may  be  implied,  734. 

when  owner  by  his  neglect  gives  some  one  else  the  rigbt  U> 
incur  labor  upon  the  property,  735. 

lien  of  city  for  removal  of  nuisances,  736. 

belongs  strictly  to  the  person  who  contracted  with  the  owner,  737. 

lien  is  acquired  by  virtue  of  the  work  done,  738. 

lien  extends  to  every  portion  of  the  goods  delivered  under  one 
contract,  739. 
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entire  contract  for  making  several  articles  for  a  gross  sum,  740. 
chattels  delivered  in  difEerent  parcels  at  different  times,  741. 
essential  that  additional  value  has  been  conferred,  742. 
printer  has  no  lien  for  type  set  up,  743. 
conditions  of  contract  must  be  observed,  743  a. 
whether  lien  takes  precedence  of  prior  chattel  mortgage,  744. 
possession  essential  to  the  existence  of  the  lien,  745. 
possession  of  an  officer  of  a  corporation,  746. 
no  lien  where  workman  is  bound  to  deliver  property  before  the 

time  of  payment,  747. 
mode  of  payment  inconsistent  with  a  lien,  748. 
By  stattUey  li^-llb. 

in  most  States  there  are  statutes  giving  liens  for  labor,  749. 

Alabama,  750. 
Arizona  T.,  751. 
Arkansas,  751  a. 
California,  752. 
Colorado,  753. 
District  of  Columbia,  754. 
Florida,  755. 
Georgia,  756. 
Idaho,  757. 
Indiana,  758. 
Kansas,  759. 
Louisiana,  760. 
Maine,  761. 
Massachusetts,  762. 
Michigan,  763. 
Minnesota,  764. 
Mississippi,  765. 
New  Jersey,  766. 
New  Mexico,  767. 
North  Carolina,  768. 
North  Dakota,  752. 
Oklahoma  T.,  752. 
Oregon,  769. 
South  Carolina,  770. 
South  Dakota,  752. 
Tennessee,  771. 
Texas,  772. 
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Utah  T.,  772  a- 

Virginia,  778. 

Wisconsin,  774. 

Wyoming,  775. 
Agricultural  laborers,  776-786. 
have  no  lien  nnless  it  is  given  bj  statute,  777. 
given  by  statute  in 

Alabama,  777. 

Arkansas,  778,  779. 

Florida,  780. 

Georgia,  781. 

Loaisiana,  782. 

Mississippi,  788. 

North  Carolina,  784. 

South  Carolina,  785. 

Tennessee,  786. 
MECHANICS'  LIENS  UPON  REAL  PROPERTY. 
Statutory  Provisions,  with  Annotations,  1184-1233. 
lien  wholly  statutory,  1184. 
by  agreement  independently  of  statute,  1185 
plan  of  stating  the  statutory  law,  1186. 

Alabama,  1187. 

Arizona  T.,  1188. 

Arkansas,  1189. 

California,  1190. 

Colorado,  1191. 

Connecticut,  1192. 

Delaware,  1194. 

District  of  Columbia,  1195. 

Florida,  1196. 

Georgia,  1197. 

Idaho,  1198. 

Illinois,  1199. 

Indiana,  1200. 

Iowa,  1201. 

Kansas,  1202. 

Kentucky,  1203. 

Louisiana,  1204. 

Maine,  1205. 

Maryland,  1206. 
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Massachosetts,  1207. 

MichigaD,  1208. 

Minnesota,  1209. 

Mississippi,  1210. 

Mis8oari»  1211. 

Montana,  1212. 

Nebraska,  1213. 

Nevada,  1214. 

New  Hampshire,  1215. 

New  Jersey,  1216. 

New  Mexico  T.,  1217. 

New  York,  1218. 

North  Carolina,  1219. 

North  Dakota,  1219  a. 

Ohio,  1220. 

Oklahoma  T.,  1220  a. 

Oregon,  1221. 

Pennsylvania,  1222. 

Rhode  Island,  1223. 

South  Carolina,  1224. 

South  Dakota,  1219  a. 

Tennessee,  1225. 

Texas,  1226. 

Utah  T.,  1227. 

Vermont,  1228. 

Virginia,  1229. 

Washington,  1230. 

West  Virginia,  1231. 

Wisconsin,  1232. 

Wyoming,  1233. 
Contract  or  Consent  of  Owner. 

Otoner's  contract  or  consent  in  generaly  1234-1259. 
statutory  provisions  in  regard  to  contract  or  consent,  1234. 
contract,  express  or  implied,  necessary  to  a  lien,  1235. 
immaterial  whether  contract  be  verbal  or  written,  1236. 
conti*act  made  by  owner's  agent,  1237. 
agent's  authority,  1238. 
no  lien  upon  land  of  minor,  1239. 
owner  has  no  lien  on  his  own  building,  1240. 
contract  must  be  real,  not  fictitious,  1241. 
when  contract  must  be  precise  and  definite,  1242. 
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how  the  legal  estate  U  subjected  to  a  lieo,  1243. 
trustee  can  bind  trust  property  with  liens,  1243. 
executor  with  bare  power  to  sell  cannot,  1243. 
equitable  owner  cannot  subject  legal  estate  to  lien,  1244. 
one  having  possession  onlj  cannot  subject  estate  to  lien,  1245. 
building  erected  by  mistake  on  land  of  stranger,  1246. 
one  having  possession  without  contract  cannot  subject  estate  to 

lien,  1247. 
one  having  merely  contract  for  purchase  cannot  subject  freehold 

to  lien,  1248. 
one  having  contract  for  a  deed  can  subject  only  his  interest  to 

lien,  1249. 
under  statutes  allowing  lien  upon  building  alone,  1250. 
consent  of  owner,  1251. 
labor  performed  with  consent  of  owner,  1252. 
consent    implied  from    owner's    agreement    to  make  advances, 

1252  a. 
owner's  consent  not  implied  from  his  knowledge  of  inaproTemeDts, 

1253. 
when  consent  implied  from  knowledge,  1254^ 

under  some  statutes,  1255. 
consent  implied  from  owner's  standing  by,  1256. 
lien  attaches  only  to  owner's  interest,  1257* 
owner  must  have  some  interest,  1258. 
whether  lien  attaches  to  title  subsequently  acquired,  1248, 1259. 
Contract  or  consent  of  married  woman,  1260-1271. 
contract  of  married  woman  binds  herself  and  property^  1260. 
common  law  disability  removed,  1261. 

contract  of  husband  does  not  give  lien  upon  land  of  wife^  1^^^' 
consent  of  wife  not  implied  from  her  knowledge  of  injprovements, 

1263. 
wife's  consent  as  affected  by  statutes,  1264. 
difference  in  terms  of  statutes  as  regards  consent,  1265. 
when  husband's  agency  established,  1266. 
when  legal  title  is  in  the  husband,  1267. 
when  land  really  belongs  to  husband,  1268. 
materials  furnished  on  husband's  credit,  1 269. 
land  held  in  joint  tenancy  by  husband  and  wife,  1270. 
husband's  estate  by  the  curtesy  subject  to  lien,  1271. 
Contract  of  consent  of  lessor  or  lessee^  1272-1282. 
word  *<  owner  "  includes  owner  of  leasehold  estate,  1272* 
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effect  of  forfeiture  of  lease,  1273. 

lien  attaches  to  buildiogs,  fixtures,  and  machinerj,  1274. 
.    lien  does  not  extend  beyond  lessee's  interest,  1275. 

interest  of  lessor  cannot  be  subjected  to  lien  by  lessee,  1276. 

clause  in  lease  authorizing  improvements,  1277. 
permitting  improvements,  1278. 

lessor's  estate  not  bound  unless  improvements  made  by  his  author- 
ity, 1279. 

covenant  of  lessee  to  build  or  repair,  1280. 

authority  of  lessee  to  bind  lessor's  estate  as  affected  by  statute, 
1281. 

Pennsylvania  decisions  exceptional,  1 282. 
Sub-Contractors'  Liens. 
Jn  general,  1283-1285. 

sub-contractors  defined  by  statute,  1283. 

presumed  to  rely  upon  lien,  1284. 

different  modes  of  securing  liens  to,  1285. 
Subrogation  through  notice  to  the  owner,  1286-1303. 

statutes  providing  notice  to  the  owner,  1286. 

can  acquire  lien  only  to  extent  of  owner's  indebtedness  to  the  con- 
tractor, 1287. 

changes  In  the  contract,  1288. 

notice  in  accordance  with  statute  essential,  1288  a. 

bound  by  terms  of  contract  between  owner  and  contractor,  1289. 

when  contractor  has  agreed  to  deliver  building  free  of  liens,  1289  a. 

payment  by  owner  to  contractor,  1290^ 
before  payment  is  actually  due,  1291. 

owner  estopped  to  claim  payment  in  full,  1292. 

sub-contractor  estopped  from  claiming  lien,  1293. 

lien  limited  to  amount  of  contractor's  indebtedness,  1294. 

owner  may  limit  liability  to  sub-contractor  by  agreement,  1295. 

owner's  indebtedness  under  the  contract,  1296. 

setroff  not  arising  out  of  the  contract,  1297. 

burden  of  proving  indebtedness  from  owner  to  contractor,  1298. 

abandonment  of  work  by  contractor,  1299. 

no  lien  for  damages  and  expenses  incurred  through  idleness,  1300. 

defeated  by  assignment  of  the  debt,  1301. 

defeated  by  garnishment  of  the  owner,  1302. 

disputed  account  should  be  adjudicated,  1303. 
Direct  and  absolute  lien  upon  the  property^  1304-1306. 

statutes  giving  a  direct  lien,  1304. 
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conBtitQtIonal  validity  of  such  statates,  1304  a. 

burden  is  upoo  owner  to  protect  himself,  1305. 

lien  limited  to  reasonable  value,  1306. 
Application  ofpaymenU^  1307-1309. 

payments  by  original  contractor  to  laborer,  1307. 
by  owner  upon  account,  1308. 
by  owner  to  sub-contractor,  1309. 
For  what  Labor  and  Materials  given. 
In  general^  1309  a-1309  d. 

what  buildings  subject  to  liens,  1309  a. 

foundation  of  a  house  a  building,  1309  b. 

^  structure ''  includes  any  permanent  erection,  1309  e, 

'* building"  does  not  include  every  erection,  1309  d* 
On  two  or  more  buildings^  1310-1322. 

liens  specific  and  confined  to  the  pardcnlar  buildiug,  1310. 

applied  to  one  house  cannot  be  a  lien  upon  another,  1311. 

where  houses  are  built  upon  distinct  lots,  1312. 

under  one  contract  upon  several  buildings,  1313. 

separate  buildings  erected  under  separate  contracts,  1314. 

upon  lots  belonging  to  different  owners,  1315. 

building  projecting  upon  land  of  another,  1316. 

contract  to  erect  several  buildings  for  an  entire  sum,  1317. 

apportionment  of  liens  in  Pennsylvania,  1318. 

apportionment  without  aid  of  statute,  1319. 

apportionment  by  agreement  of  parties,  1320. 

contract  for  several  houses  divided  so  as  to  give  separate  liens, 
1321. 

distinct  alterations  made  at  different  times,  1322. 
When  contrctcts  or  accounts  are  mingledj  1323. 
Work  done  away  from  the  premises^  1324. 
Materials  furnished,  1325-1334. 

materials  sold  without  reference  to  their  use,  1325. 

furnished  with  special  reference  to  their  use,  1326. 

must  be  intended  for  particular  use,  1327. 

in  several  States,  materials  must  be  actually  used,  1328. 

generally,  furnishing  for  a  particular  building  is  sufficient,  1329. 

materials  sold  on  purchaser's  credit,  1330. 

evidence  of  purpose  for  which  materials  were  furnished,  1331. 

charging  materials  to  the  contractor,  1332. 

materials  charged  to  building,  1333. 

materials  sold  by  purchaser,  1334. 
736 


INDEX. 

Reference  to  Sections* 

MECHANICS'  LIENS  UPON  REAL  PROPERTY  -  continued. 
Fixtures  to  the  redliy^  1335-1351. 

machinery  furnished  for  construction  or  repair,  1335. 

machinery  purchased,  1336. 

machinery  furnished  for  the  manufacture  of  materials,  1337. 

slight  changes  in  huilding  incident  to  putting  in  a  machine,  1338* 

repair  of  things  affixed  to  the  realty,  1339. 

reservation  of  title  till  materials  are  paid  for,  1340. 

whether  an  article  is  a  fixture,  1341. 

materials  unsuitable  or  not  accepted,  1342. 

furnaces  and  ranges  furnished  for  a  house,  1343. 

drain-pipe  from  a  house,  1344. 

mirror  frames  fitted  into  the  walls,  1345. 

repairs  in  fitting  a  theatre,  1346. 

upholstering  a  hall,  1347. 

filling  in  and  grading  grounds  about  building,  1348. 

expense  of  constructing  sidewalk,  1349. 

building  fences,  1350. 

furnace  stack  and  wall,  1351. 
Things  not  connected  with  the  realty^  1352-1360. 

lumber  furnished  for  scaffolding,  1352. 

pulling  down  a  building,  1353,  1354. 

removal  of  a  building,  1355. 

hauling  lumber  and  sand,  1356. 

cooking  for  men  employed,  1357. 

breach  of  contract,  1358. 

money  loaned,  1359. 

surety  or  guarantor  has  jio  lien,  1360. 
Artisans  and  mechanics  entitled  to  liensy  1361-1367. 

all  classes  employed  entitled  to  liens,  1361. 

land-owner  not  entitled  to  lien,  1362. 

general  manager  of  corporation  not  entitled  to  lien,  1363. 

book-keeper  of  corporation  not  entitled  to  lien,  1364. 

no  lien  for  superintending  construction,  1365. 

superintendent  of  mine,  when  a  laborer,  1366. 

architect  has  no  lien,  1367. 
What  Property  is  Subject  to. 
Land  subject  to  liens,  1368-1372. 

lot  on  which  building  stands  and  its  appurtenances,  1368. 

land  used  with  the  lot,  1368. 

whole  lot  of  land  belonging  to  the  owner,  1369. 

the  term  "  lot  of  land  "  in  a  city,  1370. 
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not  necessarily  confined  to  the  lot  as  saryeyed  and  laid  oat,  1370. 

lots  appurtenant  to  a  mill,  1371. 

how  mach  land  necessary  for  convenient  use  of  boildlDg,  1372. 

fair  ground  lot  and  grand  stand,  1372. 
Building  alone  tubject  to  liens^  1373,  1374. 

in  what  States  statutes  exist,  1373. 

liens  upon  land  and  upon  buildings  several  and  not  joint,  1371 
Property  exempt  on  grounds  of  puNic  policy^  1375-1381. 

public  buildings  of  States  and  municipal  corporations,  1375. 

public  school-houses,  1375. 

moneys  of  municipal  corporations  subject  to  liens,  1376. 

fund  by  force  of  city  ordinance,  1377. 

property  of  some  qufui  public  corporations,  1378. 

church  not  exempt,  1378. 

college  property  not  exempt,  1378. 

corporation  organized  for  storing  grain  not  exempt,  1379. 

house  of  minister  plenipotentiary  exempt,  1380. 

property  to  be  used  for  an  illegal  purpose  not  subject  to,  1381* 
Homestead  estates^  1382, 1383. 

dower  right  subject  to,  1382. 

house  built  upon  government  land  not  subject  to,  1883. 
Fixtures  to  the  realty,  1384-1388. 

what  are  fixtures,  1384. 

machinery  attached  to  a  building,  1385. 

machinery  not  affixed  to  the  realty,  1386* 

bath-tub  and  water-pipes,  1387. 

copper  kettle  in  brew-house,  1387. 

tools  in  a  manufiictory,  1387. 

tables  used  as  counters,  1387. 

movable  scenery  of  a  theatre,  1387. 

trade  fixtures,  1388. 
Claiu,  Cebtificate,  or  Notice  of  Liek. 
Claim  in  general,  1389-1486. 

claim  secured  by  compliance  with  statute,  1389. 

particulars  required  to  be  stated,  1390. 

form  of  the  daim  or  notice,  1391. 

daim  or  statement  should  be  signed,  1391. 

claim  should  show  a  prima  facie  right,  1392. 

claim  should  show  the  contract  of  the  owner,  1392. 

when  claim  should  be  set  out  fully,  1392. 

partnership  claim  of  lien,  1393. 
738 


INDEX. 

Reference  to  Sections. 

MECHANICS'  LIENS  UPON  REAL  ^ROFEKTY  —continued. 

error  in  firm  name,  1393. 

claim  filed  by  assignee,  1393  a, 

successive  claims  under  an  entire  contract,  1394. 

sub-contractor  may  make  a  single  claim,  1395. 

claim  should  show  materials  were  used  or  furnished  for  use,  1396. 
J^ame  of  the  owner,  1397-1403. 

should  be  stated  as  an  independent  matter,  1397. 

misstatement  of  owner's  name,  1397. 

name  of  owner  when  lien  attached  required,  1398. 

conveyance  of  property  pending  performance  of  contract,  1399. 

owner's  name,  if  known,  required,  1400. 

initials  only  of  owner's  name,  1400. 

name  of  reputed  owner,  1401. 

importance  of  giving  owner's  name,  1401. 

owner  of  building,  1402. 

when  name  of  owner  not  required  to  be  stated,  1403. 
Amount  and  particulars  of  claim,  1404-1420. 

claim  should  be  specific  as  to  amount,  1404. 

substantial  compliance  with  statute  required,  1404. 

terms,  conditions,  and  time  given,  1405. 

amount  of  claim  with  all  just  credits,  1406. 

when  sufficient  to  state  balance  of  account,  1406. 

when  contract  is  entire,  one  item  is  sufficient,  1406* 

dates  of  the  items  should  be  stated,  1407. 

dates  between  which  articles  were  delivered,  1407. 

error  in  stating  the  date,  1407. 

requirement  of  a  just  and  true  account,  1408. 

account  itself  must  show  amount  of  lien  charges,  1409. 

account  referring  to  contract  for  its  items,  1409. 

partial  payments,  how  to  be  stated,  1410. 

application  of  partial  payments  in  the  account,  1410. 

when  contract  is  only  partly  performed,  1411. 

account  including  items  for  which  no  lien  is  given,  1412. 

innocent  overstatement  of  amount,  1413. 

intentional  omission  of  credits,  1414. 

provision  that  no  inaccuracy  shall  invalidate  daim,  1415. 

statement  of  aggregate  price  of  work  and  materials,  1416. 

true  account  implies  an  itemized  account,  1417. 

bill  of  particulars  required,  1418. 

lumping  charge  including  items  for  which  lien  not  given,  1419. 

when  amount  of  claim  without  items  is  sufficient,  1420. 
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Description  of  land  upon  which  lien  is  claimed,  1421-1426. 
description  shoald  be  such  that  property  can  be  recognized,  1421. 
when  land  may  be  described  by  the  buildings,  1421. 
mine  described  by  name,  1421. 

lot  of  building  described  only  by  name  of  street,  1422. 
one  of  several  buildings  not  identified,  1422. 
daini  of  too  much  land  not  invalid,  1423. 
lien  does  not  extend  beyond  amount  clidmed,  1423. 
imperfect  description,  when  sufficient,  1424. 
•defective  and  incomplete  description,  1424. 
description  of  limited  area  of  land,  1425. 
lien  to  the  extent  of  one  acre,  1425. 
failure  to  describe  the  acre,  or  other  limited  quantity,  1426. 
Time  limited  for  filing  the  lien,  1427-1450. 
limitation  from  completion  of  building,  1427. 
same  limitation  affecting  sub-oon tractors,  1428. 
premature  filing  of  lien,  1428,  1430. 
transfer  of  title  during  progress  of  building,  1429. 
transfer  not  considered  completion,  1429. 
statement  of  lien  prematurely  filed,  1428,  1430. 
time  limited  after  last  work  performed,  1431. 
•death  of  contractor  during  progress  of  the  work,  1431. 
distinct  contracts  for  different  parts  of  the  building,  1432. 
contract  for  wages  by  the  month,  1433. 
materials  furnished  for  several  houses  under  one  contract,  1434 
contract  to  furnish  the  brick  for  a  building,  1434. 
where  a  building  contract  is  entire,  1434. 
materials  furnished  on  running  account,  1435. 
continuous  account  for  materials,  1435. 
continuous  contract  for  labor  or  materials,  1436. 
where  no  immediate  dependence  of  parts  of  account,  1437. 
abandonment  of  the  work,  when  deemed  a  completion,  1438. 
suspension  of  the  work,  when  deemed  a  completion,  1439. 
new  contract  after  abandonment  of  first  contract,  1440. 
when  claim  may  be  filed  after  a  suspension  of  work,  1440. 
contract  for  additional  work,  1441. 
extra  work,  when  included  as  part  of  claim,  1441. 
date  of  last  materials  supplied  but  not  used,  1442. 
articles  not  used  and  not  furnished  at  the  building,  1442. 
lien  relates  back  to  the  beginning  of  the  work,  1443. 
work  done  after  substantial  completion,  1444. 
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defects  remedied  after  sabstantial  completion,  1444. 

additional  work  done  at  owner's  request,  1445. 

work  necessary  to  proper  completion  of  contract,  1445. 

additional  work  done  at  builder's  own  instance,  1445. 

mere  alterations  or  repairs  after  completion,  1446. 

omissions  supplied  after  delivery  to  owner,  1447. 

statute  of  California  in  regard  to  trivial  imperfections,  1447. 

material  delivered  at  bouse  after  its  completion,  1448. 

repair  of  cellar  wall  witb  owner's  consent,  1448. 

occasional  repairs  after  completion,  1448. 

whether  claim  filed  within  time  a  question  for  the  jury,  1449. 

evidence  as  to  filing  statement  within  time,  1449. 

computation  of  time  within  which  lien  should  be  filed,  1450. 
Verificaiton  of  the  claim  or  demand  of  lien,  1451-1454. 

before  notary  public,  1451. 

before  justice  of  the  peace  who  is  petitioner's  attorney,  1451. 

form  of  verification,  1452. 

affidavit  made  by  agent,  1453. 

whether  affidavit  can  be  amended,  1453. 

verification  to  best  of  one's  knowledge,  1454. 
Amendment  of  claim  or  demand  of  lien,  1455-1458. 

claim  cannot  be  amended  after  it  is  filed,  1455. 

lien  filed  is  a  lien  of  record,  1455. 

statute  providing  for  an  amendment  of  claim,  1456. 
Priority  as  regards  Mortgages  and    other  Incumbrances 

AND  Liens,  1457-1492. 
As  regards  mortgages,  1457-1486. 

common  law  rule,  1457. 

purchase-money  mortgage  has  priority,  1458. 

where  work  is  done  before  conveyance  and  mortgage,  1458. 

mortgage  executed  in  pursuance  of  a  prior  contract,  1459. 

mortgage  recorded  before  delivery,  1459. 

whether  mortgage  must  be  recorded,  1460. 

neither  deed  nor  mortgage  recorded  till  after  work  done,  1460. 

marshalling  securities  in  favor  of  lienors,  1461. 
Priority  as  to  building  alone,  1462-1464. 

vendor's  lien  as  to  building  alone,  1462. 

where  mortgage  has  been  foreclosed  before  lien  attached,  1462. 

statutes  apply  only  when  building  is  entire,  1462  a. 

as  regards  an  absolute  conveyance  to  secure  a  loan,  1463. 

machinery  attached  to  such  building,  1464. 
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Priority  depending  upon  priority  of  contract^  1465-1468. 

mortgage  recorded  before  contract,  1465. 

advances  before  lien  attaches,  1465. 

contract  pending  bill  to  foreclose  prior  mortgage,  1465. 

contract  too  indefinite  to  create  lien,  1466* 

relief  against  priority  fraudnlently  obtained,  1467. 

prior  contract  of  which  mortgagee  had  no  notice,  1468. 
Priority  from  commencement  ofbuHding^  1469-1479. 

States  in  which  this  is  the  rule,  1469. 

mortgage  before  bnilding  commenced  has  priority,  1469. 

lien  dates  from  commencement  of  bnilding,  1470. 

though  services  were  rendered  after  mortgage,  1470. 

rule  applies  in  &vor  of  sub-contractors,  1471. 

what  is  commencement  of  a  bnilding,  1472. 

excavation  for  foundation,  1472. 

commenced  when  timber  brought  upon  the  ground,  1472. 

work  must  be  commenced  with  intention  of  continuing  it,  1473. 

work  not  done  upon  the  premises,  1474. 

measuring  and  laying  off  the  ground,  1474. 

work  stopped  after  commencing,  1475. 

house  sold  unfinished  and  completed  by  purchaser,  1475. 

repairs  and  additions  by  purchaser,  1475. 

contract  enlarged  after  work  commenced,  1476. 

contract  for  repairs  by  mortgagor,  1477. 

repairs  and  additions  are  a  lien  from  their  commencement,  1478. 

machinery  put  into  an  old  mill,  1478. 

priority  as  to  after-acquired  property,  1479. 

priority  as  against  a  chattel  mortgage,  1 479. 
Priority  from  commencement  ofwork^  1480. 

in  what  States  this  rule  prevails,  1480. 

mortgage  executed  before  work  begun,  1 480. 

phrase  "  commencement  of  the  work,"  1481. 

labor  under  an  entire  contract,  1482. 

part  of  labor  performed  after  mortgage,  1483. 

where  mortgage  is  merged,  1484. 

where  lienor  acquires  the  legal  title,  1484. 

claimant  estopped  from  asserting  lien,  1485. 

subsequent  mortgage  may  have  precedence  by  estoppel,  1486. 

mortgage  sometimes  subordinated  to  subsequent  liens,  1486  a. 
Vendors*  lienSf  1487. 

precedence  as  against  mechanics'  liens,  1487* 
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Tender's  lien  reserved  in  deed,  1487. 
vendor  giving  bond  for  deed,  1487. 
As  regards  other  incumbrances^  1488-1491. 
subsequent  conveyance,  1488. 
purchaser  pending  proceeding  to  enforce  lien,  1488. 
property  subject  to  lien  sold  in  different  parcels,  1489. 
prior  attachment  takes  precedence,  1490. 
priority  as  regards  garnishment  process,  1490. 
priority  as  regards  judgment,  1491. 
priority  as  between  different  lienors,  1492. 
Assignment  of,  1493-1499. 

the  lien  strictly  a  personal  privilege,  1493. 

assignable  by  a  statute,  1494. 
statutory  provisions  in  regard  to  assignment,  1494. 
assignable  in  equity  before  or  after  suit,  1495. 
suit  to  be  in  name  of  assignor,  1495. 
note  for  lien  debt  assignable^  1496. 
assignee  must  show  his  right  as  such,  1497. 
assignee  of  contract  must  sue  in  name  of  assignor,  1498. 
assignee's  claim  for  extra  work,  1498. 
form  of  assignment,  1499. 
no  particular  words  necessary,  1499. 
assignee  for  benefit  of  creditors  may  enforce  lien,  1499. 
Waiver  and  Loss  op  Lien,  1500-1552. 
By  agreement  or  estoppel,  1500-1511. 
by  agreement,  express  or  implied,  1500. 
presumption  is,  the  lien  exists,  1500. 
agreement  of  contractor  not  to  file  a  lien,  1500  a. 
understanding  for  adjustment  of  mutual  accounts,  1501. 
waiver  of  contractor  binding  upon  sub-contractor,  1502. 
on  promise  of  payment,  1503. 

on  representation  that  mortgagee  would  secure  payment,  1503. 
release  to  enable  owner  to  sell,  1504. 
release  not  inferred  from  doubtful  expressions,  1505. 
sub-contractor  estopped  by  fraudulent  representations,  1506. 
sub-contractor's  waiver  by  directing  payment  to  contractor,  1507. 

by  agreeing  not  to  claim  lien,  1507. 
discharged  by  payment  of  lien  debt,  1508. 
unaccepted  order  on  the  owner,  1509. 
contract  payable  otherwise  than  in  money,  1510. 
provisions  for  dissolving  lien  by  filing  bond,  1511. 
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By  abandoning  the  contract,  1512-1518. 

abandonment  by  contractor  affects  sob-contractor,  1512. 

sub-contractor's  rights  not  impaired  bj  change  of  contract,  1512. 

effect  of  contractor's  abandonment  upon  sub-contractors,  1513. 

provision  for  continuing  work  on  contractor's  default,  1513. 

contractor  prevented  by  owner  from  completing  building,  1513  a. 

provision  for  enabling  owner  to  continue  the  work,  1514. 

statutory  provisions  for  continuing  the  work,  1515. 

sub-contractor  waives  lien  by  abandoning  his  contract,  1516. 

contract  terminated  by  death  of  contractor,  1517. 

destruction  of  the  building,  1518. 
Waiver  by  taking  security j  1519-1531. 

any  distinct  security  is  a  waiver,  1519. 

statutory  provision  that  lien  shall  be  waived  by  security,  1519. 

intention  to  waive  the  lien,  1520. 

by  taking  notes  of  third  persons,  1520. 

taking  security  under  same  contract  upon  same  property,  1521. 

when  lien  and  security  cover  the  same  property,  1522. 

express  stipulation  against  a  waiver,  1523. 

agreement  to  receive  a  conveyance  in  payment,  1524. 

agreement  to  take  a  mortgage,  1524. 

security  in  form  of  conditional  sale,  1524. 

whether  agreement  for  payment  by  conveyance  is  waiver,  152a. 
in  case  the  agreement  be  not  fulfilled,  1525. 

confusion  of  accounts  operates  as  a  waiver,  1526. 

note  given  to  sub-contractor  to  induce  him  to  go  on,  1527. 

contract  of  two  persons  for  building  on  Iftnd  of  one,  1528. 

agreement  to  pay  for  work  out  of  particular  money,  1529. 

deposit  of  money  to  secure  a  contract,  1530. 

fire  insurance  policy  not  a  security,  1531. 
Waiver  by  talcing  debtor's  notes,  1532-1537. 
not  a  waiver  unless  so  agreed,  1532. 

note  not  prima  facie  payment,  1533. 

otherwise  in  a  few  States,  1534. 

extending  time  beyond  period  when  lien  must  be  enforced,  l53«)' 

agreement  to  give  credit  by  taking  notes,  1536. 
failure  to  keep  agreement,  1536. 

notes  expressly  received  in  payment,  1537. 
Waiver  by  destruction  of  the  building,  1538-1541. 

rule  in  Pennsylvania,  1538. 

in  other  States  lien  remains  upon  the  land,  1539. 
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MECHANICS'  LIENS  UPON  REAL  PROPERTY  -  continued. 

under  statutes  which  give  priority  as  to  improvemeuts,  1540. 

lien-holder  not  subrogated  to  insurance  money,  154 L 

lien-holder  has  an  insurable  interest,  1541. 
Waiver  hy  subsequent  conveyance,  1542-1544. 

not  defeated  by  subsequent  conveyance,  1542. 

otherwise  where  lien  does  not  attach  until  claim  is  filed,  1543. 

defeated  by  a  sale  under  a  prior  mortgage,  1544. 

claimant  should  look  to  state  of  the  title,  1545. 
Waiver  by  bankruptcy  or  insolvency  of  debtor ,  1546-1550. 

jurisdiction  and  proceedings  of  state  and  federal  courts,  1546. 

jurisdiction  of  state  court  not  defeated  by  bankruptcy,  1547. 

assignee  in  bankruptcy  takes  only  interest  of  debtor,  1548. 

not  defeated  by  assignment  for  benefit  of  creditors,  1548. 
otherwise  in  New  York,  1548. 

balance  after  receiving  dividend,  1549. 

appointment  of  receiver  does  not  defeat  lien,  1550. 

property  forfeited  under  the  revenue  laws,  1550. 
By  bar  of  debt  under  stcUute  of  limitations,  1551. 
By  personal  judgment,  1552. 
Proceedings  to  enforce,  1553-1617. 

depend  largely  upon  local  procedure,  1553. 

statutes  should  be  reasonably  construed,  1553. 
General  rules  of  construction,  1554-1558. 

construction  strict  at  one  state  and  liberal  at  another,  1554. 

the  lien  not  extended  beyond  the  terms  of  the  statute,  1555. 

a  liberal  construction  applied  after  a  lien  is  attached,  1556. 

claimant  must  show  that  he  comes  within  the  statute,  1556. 

the  statute  has  no  extra-territorial  effect,  1557. 

repeal  of  the  statute  does  not  defeat  the  lien,  1558. 

in  a  few  States  the  lien  regarded  as  a  remedy,  1558. 

effect  of  a  change  in  the  statute,  1558. 
Nature  of  suit  to  enforce  the  lien,  1559-1561. 

whether  the  proceedings  are  legal  or  equitable,  1559. 

in  what  States  they  are  equitable,  1559. 

in  code  States,  proceedings  equitable,  1560. 

summary  proceeding  in  Virginia,  1560. 

jurisdiction  of  court  of  equity  to  enforce  lien,  1561. 
Commencement  of  the  suit  and  service,  1562-1566. 

filing  the  petition  is  the  commencement,  1562. 

service  of  summons  is  commencement  in  some  States,  1562. 

service  upon  foreign  railroad  company,  1562. 
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MECHANICS'  LIENS  UPON  REAL  PROPfiRTY  -  eontinuel 
serrice  of  notioe  by  pablication,  1563. 
day  of  filing  not  coanted  in  computation,  1563  a. 
lapse  of  lien  by  failure  to  commence  suit  in  time,  1564. 
action  to  foreclose  brought  prematurely,  1565. 
notioe  from  owner  to  commence  suit,  1566. 
Parties  to  the  suity  1567-1586. 
parties  plaintiff,  1567* 

agent  who  has  contracted  in  his  own  name,  1567. 
partners  must  bring  joint  suit,  1568. 
surviving  partner  may  maintain  suit,  1568. 
suit  on  contract  in  name  of  one  partner  for  benefit  of  both,  1568. 
suit  in  firm  name  when  one  partner  has  assigned  to  other,  1568. 
consolidating  claims  or  actions,  1569. 
statutory  provision  for  consolidating  claims  a  privilege,  1569. 
defendants  to  suits  to  enforce  liens,  1570. 
nature  of  the  proceeding  determines  parties,  1570. 
all  parties  in  interest  joined  in  equitable  proceedings,  1571. 
rights  of  those  not  made  parties  not  affected,  1571. 
owner  a  necessary  party,  1572. 

administrator  of  deceased  owner  a  necessary  party,  1572. 
agent  of  owner  not  a  proper  party,  1572. 
wife  not  a  proper  party  to  suit  agunst  husband,  1573. 
husband  need  not  be  joined  in  suit  against  wife,  1573. 
original  contractor  a  necessary  party,  1574. 
where  there  are  several  joint  contractors,  1575. 
all  members  of  a  firm  should  be  made  defendants,  1575. 
contractor  who  has  assigned  not  a  necessary  party,  1576. 
indorser  of  a  note  given  to  contractor  a  proper  party,  1577. 
original  owner  after  conveyance  not  a  necessary  party,  1578. 
the  purchaser  a  necessary  party,  1578. 
subsequent  mortgagor  should  be  made  a  party,  1579. 
when  trustee  and  cestui  que  trust  should  be  made  parties,  1580. 
cestui  que  trust  in  ordinary  trust  not  a  necessary  party,  1580. 
prior  incumbrancer  not  a  proper  party,  1581. 
prior  incumbrancer  when  the  order  of  liens  is  involved,  1581* 
prior  lien  not  affected  by  foreclosure  sale  under  mortgage,  1582. 
prior  incumbrancers  where  lien  has  priority  as  to  building,  1583. 
other  lienors  may  be  made  parties,  1584. 
other  lienor  made  a  party  may  carry  on  proceeding,  1584 
new  parties  may  be  summoned  in,  1585. 
suit  as  to  new  party  cannot  relate  back,  1585. 
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MECHANICS'  LIENS  UPON  REAL  THOTBBTY  —  continued. 
new  parties  broaght  in  after  expiration  of  time  limited,  1585. 
•  amendment  introducing  new  party  commcDcement  of  action,  1585. 

administrator  of  owner  the  proper  party,  1586. 
Phadings  and  practice^  1587-1607. 

complaint  mast  conform  to  statute,  1587. 
complaint  must  show  all  necessary  steps  taken,  1588. 
complaint  must  show  compliance  with  contract,  1589. 
allegation  that  materials  were  used  or  furnished  for  use,  1590. 
allegation  that  defendant  had  some  interest  in  the  land,  1591. 
sub-contractor  must  connect  himself  with  the  owner,  1591. 
precise  title  of  defendant  need  not  be  alleged,  1592. 
sub-contractor  should  allege  indebtedness  to  himself,  1593. 
sub-contractor  should  allege  indebtedness  by  owner,  1594. 
allegation  of  indebtedness  under  a  particular  contract,  1595. 
date  of  execution,  when  material,  1596. 

allegation  that  articles  were  furnished  under  one  contract,  1597. 
to  enforce  Hen  against  more  than  one  building,  1597. 
where  there  has  been  an  abandonment  of  the  contract,  1598. 
damages  allowed  by  way  of  set-off,  1599. 
literal  performance  of  contract  not  necessary,  1599. 
description  of  the  land,  1600. 

description  in  petition  and  in  claim  contradictory,  1601. 
demurrer  for  ambiguity  or  inconsistent  allegations,  1601. 
variance  as  to  parties,  1602. 

when  case  proved  is  not  substantially  the  case  alleged,  1603. 
variance  as  to  the  amount  of  the  lien,  1604. 
owner  should  answer  suit  of  sub-contractor,  1604  a. 
power  of  amendment  liberally  exercised,  1605. 
evidence  admissible  to  show  mistake  in  claim,  1606. 
whether  there  is  a  lien  is  a  question  for  the  jury,  1607. 
Judgment  and  sale,  1608-1617. 

judgment  should  direct  sale  of  owner's  interest,  1608. 

interest  allowed  from  date  of  petition,  1609. 

sale  of  separate  buildings  in  separate  lots,  1610. 

judgment  for  payment  out  of  a  fund,  1611. 

sale  on  credit,  1612. 

judgment  for  a  deficiency,  1613. 

personal  judgment  rendered  only  for  a  deficiency  after  sale,  1614. 

judgment  for  deficiency  in  suit  by  sub-contractor,  1615. 

costs  of  suit,  1616.  . 

reversal  of  decree  of  sale,  1617 
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MECHANICS'  LIENS  UPON  REAL  PROPERTY  — c(?n/jW. 

appeal,  1617  a. 

distribution  where  mortgage  lien  intervenes,  1617  a. 
Railroads  as  affected  by,  1618-1675.    See  Railroads  as  af- 
fected BT  Liens. 
MERCHANTS'  LIENS.    See  Factors'  Liens. 
MICHIGAN,  attorney's  lien  upon  judgment,  178. 

livery-stable  keepers'  liens,  064. 

lumbermen's  liens,  712. 

mechanics*  liens  on  personal  property,  763. 

mechanics'  Hens  on  real  property,  1208. 

liens  upon  railroads,  1652. 

liens  upon  vessels,  1749. 
MINNESOTA,  attorney's  lien  upon  judgment,  179. 

enforcement  of  innkeepers'  liens,  532. 

landlords  lien  for  rent,  624. 

livery-stable  keepers'  liens,  665. 

lumbermen's  liens,  713. 

mechanics'  liens  on  personal  property,  764. 

mechanics'  liens  on  real  property,  1209. 

liens  upon  railroads,  1653. 

liens  upon  vessels,  1750. 
MISSISSIPPI,  attorney's  lien  upon  judgment,  181. 

landlord's  lien  for  rent,  625. 

mechanics'  liens  on  personal  property,  765. 

liens  of  agricultural  laborers,  783. 

mechanics'  liens  on  real  property,  1210. 

liens  upon  railroads,  1654. 

liens  upon  vessels,  1751. 
MISSOURI,  attorney  has  no  lien  npon  judgment,  163. 

enforcement  of  innkeepers'  liens,  533. 

landlord's  lien  for  rent,  626. 

livery- stable  keepers'  liens,  666. 

mechanics'  liens  on  real  property,  1211. 

liens  upon  railroads,  1655. 

liens  upon  vessels,  1752. 
MONEYS  C  OLLECTED,  attorneys'  liens  upon,  137-152. 
MONTANA,  attorney's  lien  upon  judgment,  182. 

livery-stable  keeper's  lien,  667. 

mechanics'  liens  on  real  property,  1212. 

liens  upon  railroads,  1656. 

liens  upon  vessels,  1753. 
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MORTGAGE,  not  technically  a  lien,  11. 
agreement  to  give  creates  a  lien,  77. 
debt  omitted  from  by  mistake,  81. 
assumption  of,  creates  a  lien,  89. 

NATIONAL   BANKING  ACT,  bank  no  lien  on  own  stock,  884. 
NEBRASKA,  attorney's  lien  upon  judgment,  183. 

livery-stable  keepers'  liens,  668. 

mechanics'  liens  on  real  property,  1213. 

liens  upon  railroads,  1 657. 
NEVADA,  enforcement  of  innkeepers'  liens,  534. 

livery-stable  keepers'  liens,  669. 

lumbermen's  liens,  714. 

mechanics'  liens  on  real  property,  1214. 

liens  upon  railroads,  1658. 
NEW  HAMPSHIRE,  livery-stable  keepers'  liens,  670. 

lumberman's  lien,  715. 

enforcement  of  liens,  1057. 

mechanics'  liens  on  real  property,  1215. 

liens  upon  railroads,  1659. 

liens  upon  vessels,  1754. 
NEW  JERSEY,  enforcement  of  innkeepers'  liens,  535. 

distress  for  rent,  627. 

lien  for  rent,  628. 

livery-stable  keepers'  liens,  671. 

mechanics'  liens  on  personal  property,  766. 

mechanics' liens  on  real  property,  1216. 

liens  upon  railroads,  1660. 

liens  upon  vessels,  1755. 
NEW  MEXICO,  landlord's  lien  for  rent,  630. 

livery-stable  keepers'  liens,  672. 

mechanics'  liens  on  personal  property,  767. 

enforcement  of  liens,  1057  a. 

mechanics'  liens  on  real  property,  1217. 

liens  upon  railroads,  1661. 
NEW  YORK,  attorney's  lien  upon  cause  of  action,  184. 

factors*  liens  given  by  statute,  441. 

enforcement  of  innkeeper's  lien,  536. 

distress  for  rent  abolished,  629. 

livery-stable  keepers'  liens,  673. 

mechanics'  liens  on  real  property,  1218. 
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NEW  YORK  — continued. 

liens  upon  railroads,  1662. 

liens  upon  vessels,  1756. 
NORTH  CAROLINA,  lien  for  advances  on  crops,  457. 

landlord's  lien  for  rent,  631. 

mechanics'  liens  on  personal  property,  768. 

liens  of  agricultural  laborers,  784. 

mechanics'  liens  on  real  property,  1219. 

liens  upon  railroads,  1663. 

liens  upon  vessels,  1757. 
NORTH  DAKOTA,  attorney's  lien  upon  judgment,  175. 

enforcement  of  innkeepers'  liens,  536  b. 

livery-stable  keepers'  liens,  673  a. 

mechanics'  liens  on  personal  property,  752. 

enforcement  of  liens,  1057  h, 

mechanic's  lien  on  real  property,  1219  a. 

liens  upon  railroads,  1663  a. 

OCCUPYING   CLAIMANTS'  LIENS.    See  Improvement  Liehs 

OP  Occupants. 
OHlOy  factors'  liens  given  by  statute,  441. 

livery-stable  keepers'  liens,  674. 

mechanics'  liens  on  real  property,  1220. 

liens  upon  railroads,  1664. 

liens  upon  vessels,  1758. 
OBXAHOMA  T.,  attorney's  lien  in,  189  b. 

mechanics'  liens  on  personal  property,  752. 

mechanics'  liens  on  real  property,  1219  a. 
ORDER  for  payment  out  of  a  particular  fund,  43. 

need  not  be  accepted  to  be  a  lien,  45. 

cannot  be  revoked,  47. 

by  debtor  to  his  agent  to  pay  to  creditor,  49. 
OREGON,  attorney's  lien  upon  judgment,  180. 

enforcement  of  innkeepers'  liens,  536  a. 

livery-stable  keepers'  liens,  675. 

lumberman's  lien,  716. 

mechanics'  liens  on  personal  property,  769. 

enforcement  of  liens,  1058. 

mechanics'  liens  on  real  property,  1221. 

liens  upon  vessels,  1759. 
OWELTY  OF  PARTITION  constitutes  a  lien,  1158. 
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PAPERS  of  client,  attorney's  lien  upon,  115-136. 
PARTNERSfflP  LIENS,  787-799. 

each  partner  has  an  equitable  lien  for  balance  of  account,  787. 
creditor  of  partnership  has  no  lien  in  first  inBtanse,  788. 

only  through  the  equities  between  partners,  789. 
joint  creditors  no  equity  unless  there  is  joint  property,  790. 
transfer  of  partnership  property  to  one  partner,  791. 
one  partner  may  transfer  interest  to  individual  creditor,  792. 
partnership  may  pay  debts  of  individual  members,  793. 
surviving  partner  may  pay  individual  debts  out  of  assets,  794. 
execution  upon  partnership  property  for  individual  debt,  795. 
real  property  conveyed  to  partners  for  benefit  of  firm,  796. 
notice  of  partnership  equities,  797. 

character  of  partnership  property  impressed  upon  real  estate,  798. 
surviving  partner  can  sell  partnership  real  estate,  799. 
PAYMENT  of  debt  of  another  constitutes  no  lien,  71,  83. 
of  premiums  of  insurance  creates  no  lien,  72. 
no  equitable  subrogation  arises  from,  73. 
except  by  agreement,  74. 
PAYMENTS,  application  of,  under  mechanics'  liens,  1307-1809. 
PENNSYLVANIA,  factors'  liens  given  by  statute,  442. 
enforcement  of  innkeepers'  liens,  537. 
distress  for  rent,  632. 

tenants'  goods  seized  on  execution  for  rent,  633. 
livery-stable  keepers'  liens,  676. 
enforcement  of  liens,  1059. 
mechanic's  lien  on  real  property,  1222. 
liens  upon  railroads,  1665. 
liens  upon  vessels,  1760. 
POSSESSION,  essential  element  of  common  law  liens,  20-26. 
equitable  liens  do  not  depend  upon,  28,  29. 
statutory  liens  do  not  require,  104. 
PRINTER  has  no  lien  for  type  set  up,  743. 
PRIORITY  of  equitable  lien  as  against  subsequent  judgment,  96. 
as  against  subsequent  mechanic's  lien,  96. 
of  chattel  mortgage  over  subsequent  lien  of  landlord,  555. 
as  regards  livery-stable  keepers'  liens,  691-697. 
as  regards  lumbermen's  liens,  727. 
as  regards  mechanics'  lien,  744. 
as  regards  warehousemen's  liens,  971. 
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PURCHASE-MONEY,  lien  for,  reserved,  40. 

seller's  lien  for.     See  Seller's  Lien. 

vendor's  implied  lien  for.     See  Vendor's  Lien. 
PURCHASERS,  bond  Jide,  for  value,  have  priority  of  lien,  1048. 

RAILROAD  COMPANY  may  be  warehouseman  as  well  as  carrier,  284. 

receiving  goods  consigned  to  a  place  beyond  its  own  line,  292. 
RAILROADS  AS  AFFECTED  BY  LIENS  OF  MECHANICS. 
Railroads  as  affected  by  mechanics^  lien  latps,  1618-1675. 

general  lien  laws  not  applicable  to  railroads,  1618. 

lien  cannot  attach  to  a  section  or  part  of  railroad,  1619. 

railroad  an  entirety,  and  must  be  sold  together,  1619. 

where  only  part  of  railroad  lies  within  State,  1619. 

railroad  one  improvement  though  built  in  sections,  1620. 

contractor  has  no  lien  upon  subscriptions  for  a  section,  1621. 

railroad  bridge  not  a  building  under  general  lien  law,  1622. 

railroad  bridge  not  an  improvement  under  general  lien  law,  1623. 

"  structure,"  "erection,"  or  "  improvement,"  1624. 

commencement  of  improvement  as  applied  to  railroads,  1625. 

recorded  mortgage  is  a  prior  lien,  1625  a. 

priority  in  respect  to  buildings  under  some  statutes,  1626. 

liens  for  repairs  of  completed  road  subordinate  to  mortgage,  1627. 
Special  lien  laws  applicable  to  railroads,  1628-1633. 

legislative  power  to  provide  liens  upon  railroads,  1628. 

who  are  laborers,  within  the  terms  of  the  statutes,  1629. 

lien  in  favor  of  laborers  is  personal,  1630. 

money  advanced  to  laborers  at  request  of  railroad  company,  1631. 

equitable  subrogation  to  lien,  1632. 

contractor  who  is  a  stockholder  not  estopped  to  set  up  Hen  agamst 
mortgagee,  1633. 
Statutes  of  the  several  States  giving  liens  upon  railroads,  1634-1673. 

Alabama,  1634. 

Arizona  T.,  1 635. 

Arkansas,  1636. 

California,  1637. 

Colorado,  1638. 

Connecticut,  1639. 

Florida,  1641. 

Georgia,  1642. 

Idaho,  1643. 

Illinois,  1644. 

Indiana,  1645. 
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Iowa,  1646. 

Kansas,  1647. 

Kentnd^j,  1648. 

Maine,  1 649. 

Maryland,  1650. 

Massachosetta,  1651. 

Michigan,  1652. 

Minnesota,  1653. 

Mississippi,  1654. 

Missonri,  1656. 
Montana,  1656. 
Nebraska,  1657. 
Nevada,  165S. 
New  Hampshire;  1653. 
New  Jenej,  16^>j. 
New  Mexico  T.,  lr>:L 
New  York,  l*>:± 
North  Carolina,  lt^:3. 
Ohio,  1664. 

PennsjlTama,  1  ►?*!->. 
Bhode  Island.  l^-T'l 
Tennessee.  1^>:7. 
Texas,  1€^ 
Ttah  T^  uyyj^ 
Vennont,  1«^0- 
"^^gJnia.  11^771. 
Waahin^ioc  l'77'l, 
Visoansa,  1^7.3, 
Vemdryr's  lUm  wpom  a  r^Zr-jz^i,  \  ^7^ 
jndgmen:  2e«  aBCL«  »  nZr^^l  ir.:>. 
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.  ,  '^*  ^  ^**  -i.2*jL>i   'jF   lien*)  :   of  attorneys 

special  liia.  i^  ;*  ^  t  - 
Ofcarn^'i  11^%,  5-14-574. 
«»  rigL:  as  cr.wBKa  jxw  za  i^l  V,.:. 
«t«is:e»  enactai  £a  -Jut  *^-*n:  Siir^  ^^-*  ^Ti 

^r-aOftT-rr  «Lf  k.ii-i  t  >4.-x*f  i^n:^-  /;>/«,  52.V.S30. 
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SELLER'S  LIEN  FOR  PURCHASE-MONEY— conftnwdL 
lien  retained  by  contract  good  between  parties,  816. 

but  only  good  between  parties  after  delivery,  817. 
no  lien  valid  after  delivery  against  purchasers,  818. 
agreement  that  purchaser  shall  give  a  mortgage,  819. 
oonditional  sale,  or  executory  contract  of  sale,  820. 
What  change  of  possession  destroys  lien^  821-840. 
what  constitutes  change  of  possession,  821. 
where  buyer  has  changed  the  character  of  the  property,  822. 
delivery  order  upon  warehousemen,  823. 

differs  materially  from  bill  of  lading,  824. 
warehouse  receipt  differs  from  delivery  order,  825. 
wharfinger's  certificate  not  a  document  of  title,  826. 
delivery  warrant  may  estop  seller  from  setting  up  lien,  827. 
goods  entered  in  name  of  purchaser,  828. 
notice  of  sale  does  not  deprive  seller  of  his  lien,  829. 
possession  under  delivery  order  obtained  by  artifice,  830. 
delivery  order  given  by  buyer  is  no  delivery,  831. 
charge  of  warehouse  rent  by  the  seller,  832. 
acknowledgment  by  seller  that  he  holds  goods  for  buyer,  833. 
delivery  of  part  does  not  affect  lien  upon  the  remainder,  834. 
no  delivery  where  goods  must  be  separated  or  set  apart,  835. 
where  delivery  of  a  part  is  a  delivery  of  the  whole,  836. 

effectual  only  when  there  is  no  intention  to  separate  the  part 
delivered,  837. 
delivery  of  part  generally  does  not  divest  lien  upon  residue,  838. 
not  affected  by  sales  by  purchaser  before  delivery  completed, 

839. 
lien  covers  price  of  part  of  goods  already  delivered,  840. 
When  seller  estopped  by  a  resale,  841-849. 
purchaser  cannot  defeat  lien  by  sales,  841. 

unless  seller  is  estopped  from  claiming  lien,  842,  843. 
seller  estopped  from  recognizing  purchaser's  delivery  order,  844. 

whether  sub-vendee  has  paid  purchase-money  or  not,  845. 
owner  estopped  when  stranger  has  been  misled,  846. 
lien  not  lost  if  seller  has  not  induced  the  resale,  847. 
waived  by  agreement  inconsistent  with  such  lien,  848. 
waived  by  attaching  goods  as  property  of  purchaser,  849. 
When  waived  by  giving  credit^  850-856. 
giving  credit  generally  defeats  the  lien,  850. 
usage  of  a  particular  trade  as  affecting  waiver,  851. 
lien  revives  if  goods  remain  until  period  of  credit  elapses,  852. 
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note  or  bill  for  purchase-money  does  not  defeat  lien  upon  buyers' 
insolvency  before  delivery,  853. 

note  on  demand  does  not  divest  lien,  854. 

delivery  of  property  sold  at  auction  on  promise  to  pay  for  it,  855. 

evidence  that  goods  ordered  by  letter  were  sold  on  credit,  856. 
SELLER'S  RIGHT  OF  STOPPAGE  IN  TRANSITU  not  affected 
by  agreement  for  a  general  lien,  267. 
Its  nature  and  effect,  857-868. 

an  equitable  extension  of  vendor's  lien,  857. 

first  asserted  as  an  equitable  right,  now  a  legal  right,  858. 

earliest  case  in  which  the  right  was  recognized,  858. 

civil  law  did  not  recognize  the  right,  859. 

has  now  become  altogether  a  legal  right,  860. 

its  effect  is  to  restore  the  goods  to  seller's  possession,  861. 

seller  gaining  possession  holds  goods  by  virtue  of  lien,  862. 

seller  after  reasonable  notice  may  sell  the  goods,  863. 

seller  may  prove  his  claim  in  insolvency,  864. 

there  may  be  a  resale  or  rescission  of  the  contract,  865. 

sometimes  a  resale  rather  than  a  stoppage  in  transitu^  866. 

rescission  may  take  place  after  right  of  stoppage  has  ceased,  867. 

upon  what  property  the  right  may  be  exercised,  868. 
Who  may  exercise  the  right,  869-876. 

any  person  in  the  position  of  vendor  may  exercise  the  right,  869. 

can  be  exercised  only  by  one  holding  relation  of  vendor,  870. 

principal  may  stop  goods  assigned  to  his  factor,  871. 

pledgee  of  bill  of  lading  may  stop  goods,  872. 

one  who  has  only  a  lien  upon  goods  cannot  stop  them,  873. 

surety  for  the  price  has  no  right  to  stop  them,  874. 

general  agent  may  exercise  the  right,  875. 

vendor  may  ratify  the  act  of  another  in  stopping  the  goods,  876. 
Conditions  under  which  the  right  exists,  877-887. 

does  not  exist  when  goods  have  been  paid  for  in  full,  877. 

note  or  acceptance  for  price  does  not  defeat  the  right,  878. 

when  paid  for  by  note  of  third  person,  879. 

when  vendor  is  indebted  to  vendee  upon  an  account,  880. 

part  payment  does  not  affect  the  right,  881. 

bankruptcy  of  buyer  does  not  defeat  the  right,  882. 

when  the  goods  pass  into  hands  of  bankrupt's  assignee  after  a  valid 
notice  to  stop  them,  883. 

can  be  exercised  only  in  case  the  buyer  becomes  insolvent,  884. 

question  of  insolvency  a  fact  to  be  determined  by  the  jury,  885. 
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most  be  delivered  if  vendee  is  solvent  when  thej  arrive,  886. 

insolvency  at  the  time  of  sale  immaterial,  887. 
Jif ode  of  exercising  the  rights  888-901. 

notice  of  claim  most  be  given  to  carrier,  888. 

demand  of  the  bills  of  lading,  889. 

may  be  claimed  in  the  hands  of  any  person  in  charge,  890. 

notice  to  carrier's  agent,  891. 

notice  to  railroad  company  after  deposit  of  goods  in  costoms  ware- 
house, 892. 

notice  to  ship-owner,  893. 

goods  cannot  ordinarily  be  demanded  of  the  seller,  894. 

in  demanding  goods,  not  necessary  to  prove  right  of  stoppage,  895. 

carrier,  when  in  doabt,  entitled  to  reasonable  time  to  make  inquiry, 
896. 

carrier  refusing  to  deliver  goods  guilty  of  conversion,  897. 

carrier  must  determine  which  claimant  has  better  right,  898. 

liability  for  delivery  to  purchaser  after  notice,  899. 

seller  upon  making  demand  should  pay  carrier's  charges,  900. 

right  of  stoppage  prevails  against  carrier's  general  lien,  901. 
During  what  time  goods  are  in  transitu^  902-945. 

right  may  be  exercised  until  buyer  has  actual  possession,  902. 

goods  shipped  to  seller's  own  order,  903. 

delivery  may  be  made  in  various  ways,  904. 

where  the  transit  has  not  commenced,  905. 

warehouse  certificate  for  goods  as  property  of  vendee,  906. 

delivery  to  carrier  not  constructive  delivery  to  purchaser,  907. 

immaterial  that  carrier  is  selected  by  purchaser,  908. 

delivery  to  carrier  named  by  purchaser  only,  construcdve  deliveiy, 
909. 

delivery  to  carrier,  when  delivery  to  the  purchaser,  910. 

delivery  on  board  purchaser's  own  ship,  911. 

right  may  exist  after  delivery  upon  buyer's  own  ship,  912. 

effect  of  bill  of  lading  to  vendor's  own  order,  913. 

receipt  that  goods  are  shipped  on  seller's  account,  914. 

change  of  destination  of  goods  under  bill  of  lading,  915. 

vendor  may  act  as  agent  for  vendee  in  taking  bill  of  lading,  916. 

transit  continues  till  goods  reach  their  destination,  917. 

port  of  call  not  port  of  destination,  918. 

vendee  may  anticipate  the  delivery,  919. 

demand  by  a  consignee  not  sufficient  to  intercept  the  goods,  920. 

intermediate  delivery  before  goods  reach  their  destination,  921. 
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SELLER'S  RIGHT  OF  STOPPAGE  IN  TRANSITU  — continued. 

goods  in  the  hands  of  agent  to  forward,  922. 

refusal  of  vendee  to  receive  goods  at  their  destination,  923. 

refusal  of  buyer  after  insolvency  to  receive  the  goods,  924,  925. 

right  remains  so  long  as  carrier  holds  the  goods  as  carrier,  926. 

transit  not  at  an  end  until  carrier  parts  with  possession,  927. 

transit  at  an  end  when  carrier  has  wrongfully  refused  to  deliver 
the  goods,  928. 

transit  continues  while  goods  are  in  hands  of  a  local  carrier,  929. 

transit  continues  after  ship  ordered  out  for  quarantine,  930. 

goods  in  government  storehouse  awaiting  payment  of  duties,  931. 

entry  of  goods  at  custom  house  does  not  terminate  right,  932. 

right  continues  while  goods  are  stored  in  government  warehouse  in 
seller's  name,  933. 

customs  officer  not  a  middle-man  after  duties  are  paid,  934. 

goods  in  warehouse  at  place  of  destination,  935. 

goods  delivered  to  wharfinger  to  be  forwarded,  936. 

goods  in  railroad  car  at  place  of  destination,  937. 

transit  at  an  end  after  buyer  has  taken  possession,  938. 

what  possession  by  a  buyer  puts  an  end  to  the  transit,  939. 

constructive  possession  of  buyer  while  goods  are  in  hands  of  car- 
rier, 940. 

transit  at  an  end  when  consignee  has  made  carrier  his  agent,  941. 

carrier  may  by  agreement  become  buyer's  agent,  942. 

carrier  cannot  without  his  consent  be  made  buyer's  agent,  943. 

goods  in  warehouse  of  third  person,  944. 

goods  landed  at  wharf  of  third  person,  945. 
How  the  right  is  waived  or  defeated,  946-965. 

by  assignment  of  bill  of  lading  for  value,  946. 

by  assignment  of  document  of  title  not  a  bill  of  lading,  947. 

assignee  for  creditors  not  a  purchaser  for  value,  948. 

preexisting  debt  a  valuable  consideration,  949. 

transfer  of  bill  of  lading  after  a  stoppage  in  transitu,  950. 

pledge  by  a  factor  or  agent,  951. 

fraudulent  sale  of  bill  of  lading,  952. 

transfer  of  bill  of  Jading  as  security,  953. 

sale  by  vendee  after  pledge  of  bill  of  lading,  954. 

indorsement  of  bill  of  lading  by  vendee  to  his  factor,  955. 

advances  to  consignor  on  bill  of  lading,  956. 

indorsement  of  bill  of  lading  by  vendor  to  vendee,  957* 

transfer  of  delivery  order  by  vendee,  958. 

warehouse  receipt  differs  from  delivery  order,  959. 
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sale  of  goodB  without  indorsement  of  bill  of  lading,  960. 

consignment  of  goods  bj  vendor  to  second  vendee,  961. 

delivery  of  part  of  a  cargo,  962. 

delivery  of  part  of  goods  resold,  963. 

goods  resold  and  bill  of  lading  delivered  to  second  vendee,  964 

attachment  of  goods  in  hands  of  carrier  does  not  defeat  the  right, 
965. 
SET-OFF,  when  allowed,  as  against  attorney's  lien,  215-221. 
SHIP-OWNER,  lien  of,  for  freight  under  charter-party,  271-274. 

has  no  lien  before  commencement  of  voyage,  275. 

lien  for  general  average  contributions,  288. 
SOUTH  CAROLINA,  attorneys'  liens  limited  to  costs,  189  a. 

lien  for  advances  on  crops,  458. 

distress  for  rent,  634. 

lien  for  rent  and  advances  for  agricultural  purposes,  635. 

mechanics'  liens  on  personal  property,  770. 

liens  of  agricultural  laborers,  785. 

mechanics'  liens  on  real  property,  1224. 

liens  upon  vessels,  1761. 
SOUTH  DAKOTA,  attorney's  lien  upon  judgment,  175. 

enforcement  of  innkeeper's  liens,  536  h. 

livery-stable  keepers'  liens,  673  a. 

mechanics'  liens  on  personal  property,  752. 

enforcement  of  liens,  1057  h. 

mechanics'  lien  on  real  property,  1219  a. 

lien  upon  railroads,  1663  a. 
SPECIFIC  LIENS,  what  are,  14-19. 

of  attorneys,  153-240. 

of  carriers,  262-374. 

of  innkeepers,  498^39. 

of  landlords,  540-640. 

of  livery-stable  keepers,  641-701. 

of  lumbermen,  702-730. 

of  mechanics  upon  personal  property,  731-786* 

of  sellers  for  purchase-money,  800-965* 
STALLION,  lien  for  services  of,  645. 
STATUTORY  LIENS,  94-112. 

cannot  be  enforced  in  equity,  94. 

different  kinds  of  statutory  liens,  97. 

taxes  are  generally  made  liens,  98. 

lien  in  favor  of  the  State  upon  land  of  collector  of  taxes,  99. 
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for  costs  upon  property  of  defendant  in  criminal  prosecation,  100. 

in  favor  of  cities  and  towns  for  improvements  in  streets,  101. 

for  water  rates,  102. 

upon  animals  damage-feasant,  103. 

differ  from  common  law  liens  in  not  requiring  possession,  104. 

their  character  and  extent  determined  bj  terms  of  statute,  105. 

can  exist  only  when  perfected  according  to  statute,  106. 

may  be  taken  away  or  modified  by  subsequent  statute,  107. 

repeal  defeats  the  remedy,  108. 

fixed  rights  not  taken  away  by  repeal,  109. 

revival  of,  110. 

are  regulated  by  the  law  of  the  forum.  111. 

are  in  their  nature  legal  rather  than  equitable,  112. 

landlords'  and  their  priority,  551-560. 
STOCK  OF  GOODS,  equitable  lien  upon  by  agreement,  36. 
STOLEN  GOODS,  carrier's  lien  upon,  803-307. 
STOPPAGE  IN  TRANSITU,  right  not  affected  by  carrier's  general 
lien,  267. 

consignor  bound  by  carrier's  specific  lien,  268.     See  Seller's 
Right  op  Stoppage  in  Transitu. 
STREET  IMPROVEMENTS  made  a  lien  by  statute,  101. 
SUBROGATION,  equitable,  from  payment  of  the  debt  of  another,  73. 

arising  from  contract,  74. 

of  surety  to  lien  of  corporation  upon  paying  stockholder's  debt,  401. 

where  surety  pays  one  of  several  debts  of  which  corporation  has 
Hen,  402. 
Assignments  of  liens  hy^  993-995. 

to  vendor's  implied  lien,  1093. 

to  vendor's  reserved  lien,  1122. 
SURETY  has  no  lien  on  estate  of  principal,  76. 

TAXES  are  generally  a  lien  by  statute,  98. 

land  of  collector  of,  subject  to  statutory  lien,  99. 
TENANTS  IN  COMMON,  improvement  liens  of.    See  Improvement 

Liens. 
TENDER  of  performance,  when  it  extinguishes  a  lien,  1026. 
TENNESSEE,  attorney's  lien  upon  judgment  and  land,  190. 

landlord's  lien  for  rent,  636. 

furnisher's  lien,  637. 

livery-stable  keepers'  liens,  677. 

mechanics'  liens  on  personal  property,  771. 
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liens  of  agricultural  laborers,  786. 

enforcement  of  liens,  1059  a. 

mechanics'  liens  on  real  property,  1225. 

liens  upon  railroads,  1667. 

liens  upon  vessels,  1762. 
TEXAS,  innkeeper's  lien,  515. 

landlord's  lien  for  rent,  638. 

livery-stable  keepers'  liens,  678. 

mechanics'  liens  on  persond  property,  772. 

enforcement  of  liens,  1060. 

mechanics'  liens  on  real  property,  1226. 

liens  upon  railroads,  1668. 

liens  upon  vessels,  1763. 
TRUSTS,  LIENS  ARISING  UNDER,  1175-1183. 

for  repairs  and  improvements,  1175. 

in  favor  of  next  friend  who  has  benefited  estate  of  minors,  1176. 

trustee's  expenses  in  execution  of  his  trust,  1177. 

resulting  trust  sometimes  spoken  of  as  a  lien,  1178. 

trust  funds  misapplied  to  the  purchase  of  lands,  1179. 
when  part  only  is  traceable  into  land,  1179  a. 
may  be  followed  so  long  as  they  can  be  traced,  1 180. 

upon  a  security  which  a  trustee  has  ordered  to  replace,  1181. 

creditoB  cannot  follow  money  which  he  has  loaned,  1182. 

for  money  expended  for  removing  incumbrances,  1183. 

UTAH  T.,  enforcement  of  innkeepers'  liens,  538. 

mechanics'  liens  on  personal  property,  772  a. 
enforcement  of  liens,  1060  a. 
mechanics'  liens  on  real  property,  1227. 
liens  upon  railroads,  1669. 

VENDEE'S  IMPLIED  LIEN  FOR  PURCHASE-MONEY,  1105, 
1106. 
money  paid  by  vendee  before  conveyance  a  lien,  1105. 
purchaser  properly  declining  to  complete  sale  has  lien  for  money 
paid,  1106. 
VENDOR'S  IMPLIED  LIEN  FOR  PURCHASE-MONEY:  nature 
and  extent  of  the  lien,  1061-1072. 
a  doctrine  of  the  English  courts  of  chancery,  1061. 
grounds  of  the  doctrine,  1062. 
how  far  adopted  in  this  country,  1063. 
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presumed  to  exist  in  all  cases,  1064. 

against  whom  it  exists,  1065. 

debt  secured,  1066. 

in  whose  favor  it  exists,  1067. 

in  favor  of  one  tenant  in  common,  1068. 

subject-matter  of  the  lien,  1069. 

under  sales  made  bj  order  of  court,  1070. 

for  unliquidated  claim,  1071. 

where  land  and  personal  property  are  sold  together,  1072. 
How  defeated  or  waived^  1073-1091. 

by  bond  or  note  taken  in  full  payment,  1073. 

not  by  note  or  bond  of  purchaser  alone,  1074. 

acknowledgment  of  receipt  of  consideration,  1075. 

by  conveyance  to  purchaser  in  good  faith,  1076. 

payment  of  part  of  consideration  before  notice  of  lien,  1077. 

purchaser  for  value  acquiring  an  equitable  title,  1078. 

defeated  by  grantee's  mortgage,  1079. 

legal  mortgage  arising  at  same  time  prevails,  1080. 

judgment  creditor  regarded  as  purchaser,  1081. 

assignee  in  bankruptcy  takes  subject  to  lien,  1082. 

purchaser  with  notice,  1083. 

notice  of  lien  by  recitals  in  deed,  1084. 

defence  by  purchaser  for  value  without  notice,  1085. 

lost  by  taking  a  mortgage  upon  other  property,  1086. 

by  taking  a  mortgage  for  part  of  the  purchase-money,  1087. 

though  security  proves  to  be  inadequate,  1088.  ^ 

security  taken  at  the  time  or  subsequently,  1089. 

taking  security  only  presumptive  evidence  of  waiver,  1090. 

when  vendor  estopped  to  claim  lien,  1091. 
Who  may  enforce  the  lien,  1092-1098. 

whether  assignable  with  the  debt,  1092. 

subrogation  to  the  lien,  1093. 

in  favor  of  third  person  to  whom  vendee  at  vendor's  request  has 
agreed  to  pay  purchase-money,  1094. 

indorsement  of  note  without  recourse,  1095. 

when  transfer  of  note  is  for  payment  of  debt  of  vendor,  1096. 

indorsement  of  part  of  the  notes  for  purchase-money,  1097. 

not  lost  by  a  mere  change  in  the  form  of  debt,  1098. 
The  remedy,  1099-1104. 

when  debt  is  barred  lien  is  lost,  1099. 
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whether  remedy  at  law  mast  first  be  exhausted,  1100. 

parties  to  bill  to  enforce,  1101. 

upoD  death  of  vendor  title  to  note  vests  in  executor,  1101  a. 

the  bill  and  decree,  1102. 

defences,  1102  a. 

decree,  1102  h. 

judgment  for  balance  of  debt,  1103. 

when  attorney's  fees  recoverable,  1103  a. 

marshalling  assets,  1104. 
VENDOR'S  LIEN  BY  CONTRACT  OR  RESERVATION. 
Nature  and  extent  of  the  lien^  1107-1118. 

lien  by  contract  not  a  vendor's  lien,  1107. 

legal  effect  of  title  bond  or  agreement  for  deed,  1108. 

holder  of  contract  cannot  impair  the  security,  1109. 

express  reservation  of  lien  creates  equitable  mortgage,  1110. 

lien  reserved  is  a  lien  by  contract,  1111.  ' 

lien  reserved  is  substantially  a  mortgage,  1112. 

purchaser  under  such  deed  not  liable  for  purchase-money,  1113. 

vendee's  title  imperfect  until  debt  is  paid,  1114. 

married  woman  bound  by  contract  to  purchase,  1115. 

waiver  of  the  lien,  1116. 

order  of  liability  of  parcels  sold,  1117. 

account  of  vendor  in  possession,  1118. 
Transfer  and  enforcement  of  the  lien,  1119-1130. 

assignee  of  note  or  bond  may  enforce  lien,  1119. 

order  of  payment  of  several  notes,  1120. 

purchaser  not  affected  by  note  not  recited  in  deed,  1121. 

subrogation  to  the  lien,  1122. 

statute  of  limitations,  1123. 

obligation  first  to  exhaust  personal  remedy,  1124. 

proceedings  to  enforce  the  lien,  1125. 

vendor  may  pursue  his  several  remedies  concurrently,  1126. 

tender  of  performance,  1 127. 

when  vendee  has  been  evicted,  1127  a. 

f oi'^closure  sale  exhausts  the  lien,  1 1 28. 

sale  by  order  of  court  passes  growing  crops,  1129. 

purchaser    under    contract    of  sale   restrained  from    impsiriogi 
1130. 
VENDOR'S  LIEN  UPON  PERSONAL  PROPERTY.    See  Sell- 
er's Lien  for  Purchase-Monet. 
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VENDOR'S  RIGHT  OF  STOPPAGE  IN  TRANSITU.     See  Sell- 
er's Right  op  Stoppage  in  Transitu. 
VERMONT,  attorney's  lien  upon  judgment,  191. 

livery-stable  keepers'  liens,  679. 

lumberman's  lien,  717. 

mechanics'  lien  on  real  property,  1228. 

liens  upon  railroads,  1670. 

liens  upon  vessels,  1764. 
VIRGINIA,  attorney's  lien  upon  judgment,  192. 

lien  for  advances  on  crops,  459. 

enforcement  of  innkeepers'  liens,  589. 

dbtress  for  rent,  639. 

livery-stable  keepers'  Hens,  680. 

mechanics'  liens  on  personal  property,  773. 

enforcement  of  liens,  1060  b, 

mechanics'  liens  on  real  property,  1229. 

liens  upon  railroads,  1671'. 

W-AIVER  of  attorney's  special  lien,  231. 
Of  carrier's  Iteriy  308-834. 
by  relinquishing  possession,  808. 
not  by  placing  goods  in  warehouse,  309. 
by  parting  with  possession  with  intention  of  delivery,  310. 
not  by  delivery  upon  condition,  311. 
on  goods  obtained  by  carrier  by  fraud,  317. 
on  goods  delivered  by  mistake,  318. 
not  by  delivery  of  part,  320. 
by  contract  giving  credit,  322,  323. 
by  taking  note  or  bill  of  exchange,  324. 
by  inconsistent  contract,  325. 
by  bill  of  lading  free  of  freight,  326. 
not  inferred,  327. 

by  attachment  of  same  goods,  328. 
by  injury  to  goods  by  carrier's  fault,  331. 
not  by  consignee's  refusal  to  accept,  332. 
not  by  claiming  general  lien,  334. 
Of  corporation  lien,  403-417. 
though  declared  by  statute,  403. 

notice  to  corporation  of  equitable  transfer  of  shares,  404. 
notice  to  officer  of  corporation,  405. 
when  estopped  to  claim  a  lien,  406. 
by  taking  a  transfer  of  the  shares,  407. 
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WAIVER  —  continued. 

not  by  takiDg  other  security,  408. 

indebtedness  incurred  after  levy  of  attachment,  409. 

waiver  for  a  definite  period,  410. 

by  permitting  a  transfer  of  part  of  the  shares,  411. 

usage  may  operate  against  a  lien,  412. 

allowing  debtor's  certificate  of  stock  to  be  outstanding,  413. 

issuing  certificate  upon  which  corporation  has  a  lien,  414. 

when  the  transaction  is  beyond  the  charter  powers,  415. 

by  discharge  of  the  debt,  416. 

not  by  debt  becoming  barred  by  statute,  417. 
0/ factors'  liens,  466-471. 

by  parting  with  possession  of  goods,  466. 

by  principal's  assignment  of  proceeds  of  sale,  467. 

allowing  principal  to  have  temporary  possession,  468. 

revival  of  the  lien,  469. 

not  by  disclosure  of  principal,  470. 

by  payment  of  debt,  471. 
Of  innkeepers'  liens,  519-522. 

possession  essential  to  preservation,  519. 

fraudulent  removal  of  goods  by  guest,  520. 

occasional  absence  of  guest,  521. 

accepting  security  from  guest,  522. 
Of  landlords'  liens  for  rent,  577-595. 

by  tenant's  sale  to  purchaser  in  good  faith,  577,  578. 

consent  of  landlord  to  removal  of  crop,  579. 

purchaser  charged  with  notice  of  lien,  580. 

by  sales  of  stock  of  goods  in  usual  course,  581. 

by  sale  of  entire  stock  of  goods,  582. 

estopped  by  declarations  and  conduct,  583. 

purchaser  may  make  himself  liable  for  rent,  584. 

by  taking  tenant's  note  or  bond,  585. 

by  taking  mortgage  on  same  goods,  586. 

by  taking  voluntary  mortgage  of  third  person,  587. 

landlord  may  pursue  all  remedies  at  once,  588. 

tender  of  rent  must  be  kept  good,  589. 

by  levy  of  execution,  590. 

when  property  in  the  hands  of  a  receiver,  591. 

by  accepting  surrender  of  leasehold  estate,  592. 

by  expiration  of  tenant's  term  and  surrender,  593. 

by  tenant's  subletting  premises,  594. 

by  destruction  of  goods  by  fire,  595. 
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WAIVER — continued. 

Of  Uvery-stahle  keepers^  liens,  698-701. 

by  deliveriDg  horse  to  owner,  698. 

bj  allowing  owner  more  than  temporary  possession,  699. 

bj  acts  of  ownership,  700. 

by  including  claim  for  which  there  is  no  lien,  701. 
Of  seller's  lien  for  purchase-money,  848-856. 

by  agreement  inconsistent  with  lien,  848. 

by  attaching  same  goods,  849. 

by  giving  credit,  850. 

usage  in  a  particular  trade,  851. 

goods  remaining  in  seller's  possession  till  period  of  credit  has 
elapsed,  852. 

by  taking  note  or  bill  of  exchange,  858. 
note  on  demand,  854. 

delivering  property  on  purchaser's  promise  to  pay,  855. 

credit  on  goods  ordered  by  letter,  856. 
Of  seller^ s  right  of  stoppage  in  transitu,  946-965. 

assignment  of  bill  of  lading  for  value,  946. 

assignment  of  document  of  title,  947. 

assignee  for  creditors  not  a  purchaser,  948. 

preexisting  debt  with  consideration,  949. 

transfer  of  bill  of  lading  after  stoppage  in  transitu,  950. 

pledge  by  factor,  951. 

fraudulent  sale  of  bill  of  lading,  952. 

transfer  of  bill  of  lading  as  security,  953,  954. 

indorsing  bill  of  lading  to  factor,  955. 

advances  upon  bill  of  lading,  956. 

indorsement  upon  bill  of  lading  from  vendor  to  vendee,  957. 

delivery  order  given  by  vendor  to  vendee,  958. 

warehouse  receipt  given  to  vendee,  959. 

sale  of  goods  without  indorsing  bill  of  lading,  960. 

notice  to  vendor  of  resale  of  goods,  961.  » 

delivery  of  part  of  cargo,  962. 

resale  and  delivery  of  part,  963,  964. 

levy  of  attachment  or  execution  of  goods,  965. 
Of  warehouseman's  lien,  973-975. 

by  claiming  to  hold  the  goods  as  his  own  property,  973. 

by  delivering  part  of  the  goods,  974. 

by  reason  of  fraudulent  trade-mark  on  goods,  975. 
By  a  voluntary  surrender  of  possession,  996-1001. 

by  voluntary  surrender  to  owner,  997. 
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made  coDsistently  with  the  oontracti  998. 

intention  as  affecting,  999. 

lien  not  restored  bj  regaining  possession,  1000. 

deliverj  of  part  of  the  goods,  1001. 
By  inconsistent  agreements  as  to  paymentSy  1002-1010. 

payment  in  a  particnlar  mode  or  at  a  future  time,  1002. 
generally  excludes  implied  lien,  1003. 

cases  where  credit  may  be  claimed  by  castom,  1004. 

express  agreement  to  give  credit,  1005. 

agreement  for  credit  by  note,  1006. 

agreement  for  exchange  of  seryices,  1007. 

agreement  for  payment  in  advance,  1008. 

taking  debtor's  promissory  note,  1009. 

where  note  is  regarded  as  payment,  1010. 
By  taking  security ^  1011-1014. 

taking  security  not  generally  a  waiver,  1011. 

taking  security  on  same  property,  1012. 

taking  mortgage  on  same  property,  1013. 

attachment  of  the  goods  by  lien  claimant,  1014. 
By  other  inconsistent  agreements  and  clcnmsy  1015-1032. 

by  any  agreement  inconsistent  with  a  lien,  1015. 

agreement  that  seller  shall  have  lien  till  payment,  1016. 

purchase  of  the  goods  by  lien-holder,  1017. 

by  claiming  to  own  the  property  absolutely,  1018. 

refusal  to  deliver  on  grounds  inconsistent  with  lien,  1019. 

mere  omission  of  claimant  to  assert  his  lien,  1020. 

claim  of  a  general  lien  instead  of  a  specific  lien,  1021. 

two  liens  for  the  same  thing,  1022. 

when  lien  claim  is  merged  with  other  claims,  1023. 

when  lien  claim  is  merged  in  judgment,  1024. 

tender  of  actual  indebtedness,  1025. 
•tender  of  performance  of  agreement,  1026. 

giving  receipt  without  reserving  lien,  1027. 

relinquishing  right  not  known  to  exist,  1028. 

failure  to  perform  whole  contract,  1029. 

using  the  property  so  far  only  as  to  preserve  it,  1030. 

waiver  by  agreement  is  new  consideration  for  promise,  1031* 

performance  of  contract  on  Sunday,  1032. 

not  lost  by  obtaining  judgment  for  debt,  1032  a. 
Of  grantor's  or  vendor's  implied  lien,  1073-1091. 

of  vendor's  reserved  lien,  1116. 
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WAIVER  —  continued. 

waiver  of  legatee's  liens  upon  devisee's  land,  1169. 
by  bond  of  executor,  1170. 
by  taking  note  and  giving  receipt,  1171. 
Of  mechanics^  liens,  1500-1552. 
Of  maritime  Hem,  1799-1812. 
WAREHOUSEMEN  AND  WHARFINGERS'   LIENS. 
Of  warehousemen,  967-976. 

a  specific  lien  at  common  law,  967. 

may  be  a  general  lien  by  contract,  967. 

a  general  lien  by  statute,  967. 

person  not  a  warehouseman  storing  goods  has  no  lien,  968. 

carrier  may  create  lien  for  storage,  969. 

warehouseman  may  claim  lien  for  freight  charges  paid,  970. 

mortgagor  in  possession  has  no  lien  for  storage,  971. 

one  having  a  lien  cannot  add  a  charge  for  keeping  goods,  972. 

lien  waived  by  claiming  to  hold  goods  on  different  ground,  978. 

may  deliver  part  and  retain  lien  upon  the  residue,  974. 

lien  not  lost  by  reason  of  a  fraudulent  trade- mark,  975. 

enforcement  of  the  lien,  976. 
Of  wharf  n^ers,  977-981. 

distinguished  from  lien  of  warehousemen,  977. 

is  a  general  lien,  978. 

when  right  is  disputed  at  port  where  it  is  daimed,  979. 

the  general  lien  may  be  reduced  to  a  specific  lien,  980. 

declared  by  statute  in  several  States,  981. 
WAREHOUSE  RECEIPT  gives  the  holder  a  lien  upon  the  goods,  62. 

amounts  to  a  delivery,  825. 

differs  from  a  delivery  order,  825,  959. 
WASHINGTON,  landlord's  lien  for  rents,  639  a. 

liveryHstable  keepers'  liens,  680  a. 

enforcement  of  liens,  1060  d, 

lumbermen's  liens,  718. 

mechanics*  liens  on  real  property,  1230. 

liens  upon  railroads,  1672. 

liens  upon  vessels,  1765. 
WATER  RATES,  made  a  lien  by  statute,  102. 
WEST  VIRGINIA,  attorney's  lien  upon  judgment,  192. 

distress  for  rent,  639. 

mechanics'  liens  on  real  property,  1231. 

liens  upon  vessels,  1766. 
WHARFINGER'S  CERTIFICATE  not  a  document  of  title,  826. 
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WHARFINGERS'  LIENS.    See  Wabehousembn's  Liens. 
WILL  OF  CLIENT,  attorney  has  no  lien  npon,  121. 
WISCONSIN,  factor's  liens  given  by  statute,  444. 

distress  for  rent  abolished,  640. 

livery-stable  keepers'  liens,  682. 

Imnbennan's  lien,  719. 

mechanics'  liens  on  personal  property,  774. 

enforcement  of  liens,  1060  c, 

mechanics'  liens  on  real  property,  1232. 

liens  upon  railroads,  1678. 

liens  upon  vessels,  1767. 
WYOMING,  attorney's  lien  upon  judgment,  183. 

livery-stable  keepers'  liens,  681. 

lumbermen's  liens,  719  a. 

mechanics'  liens  on  personal  property,  775. 

enforcement  of  liens,  1060  c. 

mechanics'  liens  on  real  property,  1233. 

770 


MR.  JONES'S  LAW  BOOKS. 


Note. 

Mr.  jfones^s  books  are  cited  and  quoted  in  the  d^ 
cisions  of  all  the  courts  in  the  country ^  hoth  federal 
and  state,  excepting  those  of  Louisiana  where  the 
civil  law  prevails.  The  cases  in  which  they  have 
been  cited  by  the  courts  number  thousands  ;  and  in 
particular  they  have  been  cited  as  authorities  in  a 
very  large  proportion  of  the  most  important  deep- 
sions  rendered  upon  the  subjects  of  which  these 
books  treat,  since  their  publication. 


This  writer,  by  a  learning  and  diligence  which  are  greatly  to  be  commended,  has  built  up 
a  most  valuable  series  of  works  on  the  American  law  of  property.  He  has  treated  in  sue* 
cession  of  the  Law  of  Mortgages  of  Real  Property,  of  the  Law  of  Mortgages  of  Personal 
Property,  and  of  the  Law  ot  Pledges,  and  of  the  Law  of  Liens,  Common  Law,  Statutory, 
Equitable,  and  Maritime.  He  has  also  given  the  profession  a  valuable  work  on  Forms  m 
Conveyancing,  drawn  from  the  researches  which  beaime  necessary  in  the  preparation  of  the 
works  above  recited.  His  present  work  on  '*  Corporate  Bonds  and  Mortgages ''  is  a  worthy 
companion  to  the  others.  The  profession  are  greatly  indebted  to  him  for  these  accurate  and 
labor-saving  works.  They  enjoy  a  high  reputation.  Perhaps  the  most  flattering  encomium 
which  we  have  heard  passed  upon  them  has  come  from  an  unpretentious  though  trustworthy 
source, — from  the  lips  of  the  so-called  "  law-book  men."  The  writer  has  heard  several  of  the 
^  traveling  men  "  of  the  law-book  houses  say  that  it  is  very  easy  to  sell  Mr.  Jones's  works.  He 
has  founded  such  a  reputation  that  the  profession  are  ready  to  believe  that  nothing  which  is 
not  well  done  will  be  allowed  to  come  from  his  pen.  —  Hon.  Seymour  D.  Thompson,  in 
The  American  Law  Review  for  Mar ch- April ^  1890. 

Jones  on  Corporate  Bonds  and 

Mortgages. 

A  Treatise  on  the  Law  of  Corporate  Bonds  and  Mortgages. 
Being  the  Second  edition  of  "  Railroad  Securities,"  revised.  By 
Leonard  A.  Jones,  Esq.    8vt>,  pp.  xvi  -["  664*  sheep,  f6.oo,  net. 

Contents. 

Fewer  of  Corporaiions  to  Mortage  their  Property  and  Franchises  ;  Form  and  Con- 
struction  of  Corporate  Mortgages  ;  Property  covered  by  Rculroad  Mortgages  ;  Mort^ 
gages  of  After-acquired  Property ;  Legal  Nature  of  Rolling  Stock  Zf  Railroads ; 
Mortgage  Bonds  of  Corporations  ;  Promissory  Notes  and  Unsecured  Bonds  of  Corpo- 
rations  ;  Interest  and  Interest  Coupons  ;  Contracts  of  Guaranty  and  Indorsement ; 
The  Duties  and  Rights  of  Mortgage  Trustees  ;  Payment  and  Redemption  ;  Remedies 
and  Jurisdiction  of  Courts  for  Enforcement  of  Corporate  Securities ;  Foreclosure 
Proceedings  under  Corporate  Mortgages  ;  The  Appointment  and  Jurisdiction  of  Re- 
ceivers  ;  jhe  Rights  and  Liabilities  of  a  Receiver  ;  Receiver's  Debts  and  CertificaUs  ; 
Debts  of  Mortgage  Trustees  in  Possession;  The  Priority  of  Railroad  Mortgages  not 
affected  by  Equities  arising  subsequently  ;  Schemes  for  Reorganization  affecting  the 
Priority  of  Mortgages  ;  Foreclosure  Sales  under  Corporate  Mortgages  ;  Rights  of  Pur- 
chasers at  Foreclosure  Sales  under  Corporate  Mortgages  ;  Proceedings  in  Bankruptcy 
and  Insolvency  against  Railroad  Companies^ 


DURING  the  eleven  years  that  have  elapsed  since  the  publication  of  the 
first  edition  of  this  work,  the  decisions  relating  to  the  subject  treated 
of  have  been  both  numerous  and  important ;  and  they  have  established  some 
principles  that  were  before  either  not  recognized  or  had  been  only  imper- 
fectly developed  and  applied.  This  growth  and  change  in  the  law  of  the 
subject  have  made  it  necessary  to  write  anew  the  larger  part  of  the  book. 
Of  the  more  than  seven  hundred  sections  into  which  it  is  now  divided,  about 
one  third  are  wholly  new ;  and  of  the  remaining  sections,  the  laiger  part 
have  received  important  additions  or  alterations. 

Notices. 

The  author  has  not  only  carefully  exam-  those  of  the  Federal  tribunals,  have  given  to 

bed  the  cases  cited  by  him,  but  has  prepared  these  proportions.  —  American  Law  Rewm. 

therefrom  a  text  free  from  ambiguities,  which  The  author  has  evidently  perform^  his 

deserves  to  be  cited  as  authority  by  the  high-  work  with  great  care,  and  his  treatise  is  well 

est  tribunals.     Mr.  Jones  is  entitled  to  tiie  worthy  to  appear  as  the  pioneer  textbook  in 

thanks  of  the  profession  for  having  furnished  this  branch  ot  the  law.    He  has  adopted  the 

so  valuable  a  treatise  on  a  somewhat  unfa-  same  general  arrangement  as  in  his  learned 

miliar  subject.  —  American  Law  Record.  work  on   Mortgages  of  Real   Property  .  .  . 

A  very  complete,  accurate,  and  useful  work.  This  work  forms  an  almost  complete  supple- 
It  exhausts  the  special  subjects  to  which  it  is  ment  to  the  author's  treatise  on  the  Mortgages 
devoted.  I  have  necessarily  had  to  become  of  Real  Property,  and  the  two  works  taken 
somewhat  familiar  with  these  subjects,  and  I  together  cover  the  law  applicable  to  nearly  aU 
have  not  been  able  to  discover  a  single  re-  kinds  of  security.  —  Boston  Daily  Adver- 
ported  case  relating  to  them  that  has  escaped  iiser, 

the  industry  and  research  of  the  learned  au-  A  striking  feature  of  the  book  is  its  literary 

thor.  —  Judge  Dillon.  excellence,  a  feature  too  often  left  out  of  Uw 

I  feel  assured  that  it  will  prove  of  great  bocks.    Both  method  and  style  are  eminently 

benefit  to  the  profession  and  a  great  assist-  calculated  to  impress  the  subject-matter  upon 

ance  to  the  bench,  showing  as  It  does  the  the  mind  of  the  reader.  —  Boston  Transcript. 

same  industry,  research,  anJ  ability  as  the  The  holdings  of  ndlroad  securities  are  so 

author's  earlier  work  on  Mortgages.  —  Hon.  large,  and  the  rights  involved  so  puzzling 

Villi  AM  B.  Woods,  late  Judge  of  the  Su-  ana  varied,  that  information  upon  the  sabjKt 

preme  Court  of  the  United  States.  is  always  eagerly  sought.    ]t  is  therefore  with 

The  author  has  discovered  a  unique  field  pleasure  that  we  call  attention  to  the  new 

of  legal  authorship,  and  has  admirably  culti-  treatise  on  the  Law  of  Railroad  Securities, 

vated  it  ...  He  has  made  an  excellent  and  It  will  be  found  quite  indispensable  to  a  large 

useful  work,  and  one  of  the  most  interesting  'class  other  than  the  profession.  —  Commerew 

that  has  lately  come  to  our  notice.  — Albany  and  Financial  Chronirle  (New  York). 

Law  Journal.  The  work  is  very  valuable.     It  is  accurate, 

This  work  will  be  found  to  be  a  seasonable  the   first  and  foremost  qualification ;   it  is 

and  valuable  supplement  to  the  general  trea-  dearly  written  and    methodically  arranged, 

tise  of  the  author.    We  think  the  profession,  and,  judgin|[  from  the  number  of  cases  dted, 

accustomed  as  It  is  to  railroad,  litigation,  will  over  1,300,  it  must  contain  citations  of  nearly 

still  be  surprised  to  see  the  magnitude  of  the  all  the  decisions  of  this  branch  on  the  law.  — 

proportions  which  the  author's  subject  assumes  Ckfca^  Tribune. 

when  its  different  phases  are  exhibited  in  a  This  is  a  very  excellent  treatise  on  a  branch 

single  volume,  and  also  pleased  with  the  sym-  of  the  law  which  is  growine  in  importance 

metry  which  the  decisions  of  the  courts,  chiefly  each  year.  —  Virginia  Lawjoumed. 

Jones  on  Liens. 

A  Treatise  on  the  Law  of  Liens,  Common  Law,  Statutory, 
Equitable,  and  Maritime.  By  Leonard  A.  Jones,  Esq.  Second 
Edition,  1894,  revised  and  enlarged;  1,200  cases  being  added  to  the  part 
relating  to  Mechanics'  Liens  alone.     2  vols.,  8vo,  sheep,  $12.00,  net. 

Contents. 

VOLUME  I.  treats  of  Liens  of  Personal  Property. 

Liens  at  Common  Law  ;  Equitable  Liens  ;  Liens  by  Statute  ;  An  Attorneys  Gem» 
era!  or  Retaining  Lien  ;  An  Attorney* s  Special  or  Charging  Lien  on  Judgwunts;  Bank- 
ers* Liens  ;  Carriers*  Liens  ;  Liens  of  Corporations  on  thetr  Members^  Shares  ;  Liens 


of  Factors^  Brokers^  Consigneesi  and  Merchants  ;  Lien  of  a  Finder  of  Lost  Goods  ; 
Innkeepers'  and  Boarding-House  Keepers'  Liens  ;  Landlords^  Liens  for  Rent ;  LieHs 
of  LiveryStable  Keepers  and  Agistors  ;  Lumbermen's  Liens  ;  Liens  of  Mechanics^ 
Artisans^  and  Laborers  upon  Personal  Property  ;  Partnership  Ltens  ;  Seller's  Lien  for 
Purchase-Money;  The  Seller's  Right  of  Stoppage  In  Transitu;  Warehousemen  and 
Wharfingers^  Liens  ;  Assigttment  of  Liens  ;  Waiver  of  Liens  ;  Remedies  for  the  £n~ 
for  cement  of  Liens, 

VOLUME  II.  treats  of  Liens  upon  Real  Property  and  Maritime  Liens. 

Grantor's  or  Vendor's  implied  Lien  for  Purchase-Money ;  The  Vendee's  implied 
Lien  for  Purchase-Money  ;  The  Vendors  Lien  by  Contract  or  Reservation  ;  Improve- 
ment Liens  of  Occupants  ;  Improvement  Liens  of  Joint  Tenants^  Tenants  in  Common^ 
euid  Tenants  for  Life  or  for  Years ;  Liens  arising  under  Devises  ;  Liens  arising 
under  Thtsts  ;  Mechanics^  Liens :  Statutory  Provisions^  with  Annotations ;  Mechan" 
ics*  Liens:  Contract  or  Consent  of  Owner  ;  Mechanics^  Liens  of  Sub- Contractors ; 
Mechanics'  Liens :  For  what  Labor  and  Materials  given  ;  Mechanics*  Liens  :  What 
Property  is  Subject  to ;  Mechanics'  Liens :  The  Claim,  CertificatCf  or  Notice ;  Me' 
cAanic/ Liens :  Priority  as  regards  Mortgages  and  other  Incumbrances  and  Liens; 
Mechanics'  Lieits i  Assignment  of;  Mechanics'  Liens:  Waiver  and  Loss  of;  Me* 
ckanics'  Liens :  Proceedings  to  enforce ;  Liens  of  Meclianics  and  others  upon  Rail* 
roads  ;  Maritime  Liens. 

From  Prefaces  to  First  and  Second  Editions. 

'T^HE  cases  coming  within  the  province  of  this  treatise  decided  within  the 
'  last  five  years  have  been  incorporated  into  the  text  and  notes  of  this 
edition.  Much  new  matter  has  thus  been  added  ;  but  by  changes  in  type 
and  size  of  the  pages^  by  omitting  spaces  between  the  sections,  and  by  sub- 
stituting in  some  instances  references  to  statutes  in  place  of  statements  of 
their  substance,  the  size  of  the  volumes  has  not  been  materially  increased. 

Important  changes  and  additions  have  been  made  in  that  part  of  the  work 
relating  to  Mechanics'  Liens.  In  this  part  alone  there  are  about  a  hundred 
pages  of  new  matter,  and  the  number  of  citations  added  is  more  than  twelve 
hundred. 

TEN  years  ago  I  published  a  treatise  on  the  Law  of  Mortgages  of  Real 
Property.  This  was  followed  by  two  other  treatises  which  were  intended 
to  complete  the  consideration  of  the  general  subject  of  mortgages,  —  one 
upon  Railroad  Mortgages  and  the  other  upon  Chattel  Mortgages.  In  the 
Preface  to  the  first  edition  of  the  latter  work,  published  seven  years  ago,  I 
said :  "  The  preparation  of  two  other  treatises,  —  one  upon  Pledges,  includ- 
ing Collateral  Securities,  and  one  upon  Liens,  —  which,  with  those  I  have 
already  published,  will  form  a  complete  series  of  works  on  Property  Securi- 
ties. •  •  •  The  task  which  I  then  set  for  myself  I  now  complete  in  publishing 
the  present  work  upon  Liens." 

Notices. 

These  are  the  sixth  and  seventh  volumes  accord  to  the  present  treatise  the  same  mea- 

of  Mr.  Jones's  elaborate  commentary  on  the  sure  of  approval  which  the  earlier  volumes 

Law  of  Property  Securities.    Ten  years  ago,  upon  the  same  general  subject  have  secured, 

this  learned  and  discriminating  writer  pub-  To  any  lawyer  in  eeneral  practice  the  entire 

lished  a  treatise  on  the  Law  of  Mortgages  of  series  is  confidently  commended,  while  to  a 

Real  Property,  in  two  volumes,  —  a  work  of  railroad  or  corporation  lawyer  they  will  be  of 

standard  and  abiding  value.     Subsequently  special  utility. — Railway  and  Corporation 

he  published  his  Railroad  Securities,  Mort-  ZaTi;/(7ur»a/ (New  Vork). 

gages  of  Personal  Property,  and  Pledges,  —  This  is  a  very  elalx>rate  work  by  a  learned 

works  of  substantial  and  peculiar  merit,  and  and  accomplished  author,  who  has  long  been 

to  be  found  in  every  library.     Now  the  sub-  well  and  favorably  known  to  the  profession, 

ject  is  concluded  and  compassed  in  the  elegant  on  a  subject  which  is  perhaps  more  important 

volumes  in  hand.    Mr.  Jones  needs  no  intri>-  than  any  other  in  the  consideration  of  the  law 

duction  where  the  common  law  prevails,  as  a  of  business.  The  law  of  liens  of  some  descrip- 

law  writer,  and  the  profession  will  doubtless  tion  pervades  and  controls  nearly  all  thfi  lio* 


gatSon  which  can  possibly  grow  out  of  the  —  are  all  the  marks  of  the  faithful,  able  law 

multiform  transactions  of  business  life,  and  writer  which  have  justly  given  repute  to  him 

Mr.  Jones,  in  reducing  the  law  on  the  subiect,  and  hb  work.    The  subject  of  li«Bs  is  perhaps 

••en  to  the  bulk  of  two  volumes,  and  majdng  the  most  difBcult  of  all  the  property  securi- 

it  in  all  its  forms  accessible  to  his  readers,  has  ties  to  treat  satisfactorily.  ...  In  every  xe- 

lendered  a  service  to  the  profession  which  spect  these  volumes  may  be  justly  regarded 

will  no  doubt  be  highly  appreciated.    In  view  by  their  author  with  satisfaction.   They  reach 

of  Mr.  Jones's  ability  and  experience  it  is  the  high  standard  of  his  other  worki;  they 

hardly  necessary  to  say  that  the  work  is  very  are  complete  in  themselves,  and  are  a  har- 

thorough,  exhaustive,  and  complete.  —  Cen-  monious  part  of  the  series  he  has  labored  to 

tral  Law  Journal  {SX,  Louis).  make  perfect.  —  The  Lam  LibrarioH  (San 

>n  examination  of  the  two  volumes  now  Francisco), 

presented  by  Mr.  Jones  as  the  concluding  vol-  The  work  is  executed  with  the  author's  ac- 

umes  of  his  statement  of  the  law  on  Property  customed  research  and  sldll,  and  the  subject 

Securities  leads  to  the  conclusion  that  his  recommends   it  to  general  acceptance^     It 

work  upon  them  fully  meets  every  require-  seems  to  cover  all  &e  ground  indicated  by 

ment  ofa  reliable  treatise  on  a  special  subiect,  the  title,  and  is  thus  a  very  comprehensive 

and  fully  sustains  the  high  reputation  which  and  practical  commentary.  —  Albany  Lam 

hb  previous  works  in  this  field  have  so  justly  Journal. 

earned  for  him.  ...  He  has  placed  the  pro-  The  book  is  marked  by  most  admirable  ar- 

fession  under  an  obligation  to  him  by  the  rangement,  thorough  system,  and  dear  treats 

preparation  of  these  volumes,  which  must  be  ment  of  the  many  questions  constantly  arising 

regarded  as  amon^  the  most  important  of  re-  under  the  important  head  of  the  law  to  wluch 

cent  legal  publications. — American  Law  Re-  it    is    devotel  —  American   Law   EegisUr 

view  (St  Louis).  (Philadelphia). 

Mr.  Jones's  treatise  is.  If  we  mistake  not,  In  this  work  Mr.  Jones  displays  aH  of  tbose 
the  first  thorough  and  full  work  on  this  sub-  fine  and  thorough  qualities  of  authorship 
lect  which  has  ever  appeared.  ...  It  embod-  which  are  so  characteristic  of  his  other  works, 
les  a  vast  amount  of  labor,  and  will  be  of  the  The  book  as  published  is  a  model  of  the  book- 
greatest  usefulness  to  the  profession.  ...  It  maker's  art  —  Boston  Daily  Advertiser. 
appears  to  be  one  of  the  b^t  of  our  practical  We  consider  the  work  to  be  a  careful,  accn- 
faandbooks  of  bw,  an  honest  and  excellent  rate,  and  scholarly  treatise,  evidently  the  re- 

?iece  of  work. — Tke  Evening  Post  (New  suit  of  great  industry  and  sldlL  —  Maryland 

ork).  Law  Journal. 

Jones  on  Liens  completes  the  series  de-  The  work  is  admirably  arranged,  well  ese> 

signed  by  the  author  to  form  a  full  and  com-  cuted,  and  can  scarcely  be  too  highly  comp- 

prehensive  treatment  of  the  law  relating  to  mended.  —  Virginia  Law  Journal. 

the  security  which  one  man  may  have  in  that  The  elaborate  discussion  of  the  subject  of 

which  belongs  to  another.    The  author's  plan  Attorneys'  Liens  in  that  valuable  work,  Jones 

of  undertaking,  in  a  number  of  treatises,  to  on  Liens.  —  Fowler  v.  Lewis  (W.  Va.),  14 

cover  exhaustively  a  department  of  the  law,  S.  £.  Rep.  447,  457. 

not  only  reveals  the  vastness  of  the  subject  The  leading  text-book  upcm  Liens,  and  one 
itself,  but  shows  what  systematic  labor  can  of  great  value,  is  Jones  on  Liens.  The  writer 
accomplish  in  the  field  of  legal  literature,  of  this  article  desires  to  acknowledge  his  ob- 
...  In  this  class  of  work  no  man  is  bet-  ligations  to  the  author  of  that  work,  vdiich 
ter  known  to  practitioners  than  Leonard  A.  has  been  of  the  greatest  assistance,  aiod  con- 
Jones.  His  work  is  accurate,  honest,  able,  tains  an  exceptionally  clear  and  intelligible 
...  In  his  present  volumes  —  the  finishing  presentation  of  the  law.  — 13  American  and 
ones  to  the  great  set  whidb  he  has  prepared  £ng.  Encyclopaedia  of  Law,  p.  626. 

Jones  on  Mortgages. 

A  Treatise  on  the  Law  of  Mortgages  of  Real  Property.  By 
Leonard  A.  Jones.  Fourth  Edition,  revised  and  enlarged  Vol. 
I.,  pp.  xvi. +906,  Vol.  IL,  pp.  vi  4-9I7'  2  vols.  8vo,  sheep, 
$12.00,  net 

Contents  of  Volume  I. 

The  Nature  ofa  Mortgage  ;  Form  and  Requisites  of  a  Mortgage  ;  The  Parties  to  a 
Mortgage :  I.  Who  may  give  a  Mortgage  ;  JL  Who  may  take  a  Mortgage;  What  may 
be  the  Subject  ofa  Mortgage  ;  Equitable  Mortgages  ;  The  Vendor's  lien  by  Contract  or 
Reservation;  Absolute  Deed  and  Agreement  to  Reconvey:  I.  When  tA^  constitute  a 
Mortgage  ;  II.  When  they  constitute  a  Conditional  Sale  ;  Parol  Evidence  to  Prove  an 
Absolute  Deed  a  Mortgage ;  The  Debt  Secured;  Insurance;  Fixtures;  Registration 
as  affecting  Priority  ;  Notice  as  affecting  Priority ;  Void  and  Usurious  Mortgages: 
/.  Void  Mortgages;  II.  Usury;  A  Mortgagor's  Rights  and  UabiUties  ;  A  Morlgagtfs 


Rifhis  and  Liabilities  ;  A  Purchaser's  Rights  and  Liabilities  ;  A  Lessee* s  Rights  and 
Liabilities  ;  Assignment  of  Mortgages  ;  Merger  and  Subrogation :  L  Merger;  IL  Sulh 
ragation  ;  Payment  and  Discharge, 

Contents  of  Volume  IL 

Redemption  of  a  Mortgage ;  Mortgagees  Account ;  When  the  Right  to  redeem  is 
Barred ;  When  the  Right  to  enforce  a  Mortgage  accrues ;  When  the  Right  to  fore" 
close  is  barred ;  Remedies  for  enforcing  a  Mortgage  ;  Foreclosure  by  Entry  and  Pos^ 
session  ;  Foreclosure  by  Writ  of  Entry  ;  Statutory  Previsions  relating  to  Foreclosure 
and  Redemption  ;  The  Parties  to  an  Equitable  Suit  for  Foreclosure :  /.  Of  Parties 
Plaintiff;  IL  Of  Parties  Defendant;  Foreclosure  by  Equitable  Suit;  The  Appoint^ 
ment  of  a  Receiver  ;  Decree  of  Strict  Foreclosure  ;  Decree  of  Skle  ;  Foreclosure  Sales 
under  Decree  of  Court;  Application  of  Proceeds  of  Sale  ;  fudgment  in  an  Equitable 
Suit  for  a  Deficiency  ;  StcUutory  Provisions  relating  to  Power  of  Sale  Mortgages  and 
Trust  Deeds  ;  Power  of  Sale  Mortgages  and  Trust  Deeds, 

THE  present  edition  contains  additions  to  the  text  to  the  amount  of  a 
hundred  pages  and  more,  and  new  cases  to  the  number  of  nearly  four 
thousand.  As  compared  with  the  first  edition,  the  present  contains  three 
hundred  more  pages,  and  six  thousand  and  upwards  more  cases  cited  directly 
relating  to  mortgages.  At  the  same  time  the  text  has  been  much  condensed^ 
and  some  matters  not  necessarily  belonging  to  the  subject  of  mortgages  have 
been  transferred  to  other  works. 

Notices. 

The  new  matter  added  in  the  fourth  edition  Forms  in  Conveyancing,  and  that  most  useful 

shows   the  same  care,  thoughtfulness,  and  of  books,  the  Index  to  Legal  Periodicals, 

ability  in  its  preparation  which  characterize  "  Hard  labor "  scarcely  expresses  it.     The 

the  rest  of  the  work,  and  indeed  everything  labor  must  have  been  prodigious,  and  such 

else  that  Mr.  Jones  has  done,  and  which  have  that  no  one,  except  he  oe  a  giant  in  mental 

made  him  what  he  is^  —  one  of  the  most  emi-  and  physical  strength,  could  possibly  endure, 

nent  legal  writers  of  the  day.    A  review  of  It  is  true  that  the  works,  with  the  exception 

the  work  as  a  whole  is  hardly  necessary  at  of  the  last,  are  in  the  same  vein,  —  all  relating 

this  time.    The  masterly  analysis  of  the  sub-  to  securities  on  property ;  but  still  the  field  is 

ject,  the  careful  discrimination  between  the  so  broad  that  to  cover  it  in  the  time  it  was 

two  theories  of  a  mortrage,  the  painstaking  covered  certainly  required  enormous  efiforts.  — 

attention  paid  to  the  different  details  of  the  Law  Librarian  (San  Francisco), 
system  prevailing  in  different  jurisdictions.        We  believe  that  its  general  merits  will  be 

and  the  accuracy  of  statement  are  too  well  found  to  be  the  following :  — 
known  to  require  any  comment.  i.  It  embraces  a  very  extensive  examin»> 

Mr.  Jones  enjoys  a  practical  monopoly  in  tion  of  adjudicated  cases,    a.  Its  statements 

the  legal  literature  of  mortgages,  pledges,  and  of  doctrine  are  carefully  considered  and  accu- 

liens.    It  is  not  too  much  to  say  that  durine  rate.    We  have  yet,  in  our  examination  of  the 

his  lifetime  his  works  will  not  be  supplanted  work,  to  find  a  single  instance  where  the  au* 

by  those  of  any  other  author.    The  secret  of  thorities  cited  do  not  sustain  the  text.    3.  It 

his  success  is  indicated  by  himself  in  the  pre-  covers  the  whole  range  of  English  and  Ameri- 

face  to  his  book  on  Liens,  in  speaking  of  his  can  jurisprudence.     4.  The  examination  of 

treatises  on  the  various  securities:  "Much  adjudicated  cases  has  been  brought  down  to 

hard  labor  —  all  of  it,  so  far  as  authorship  is  the  latest  period.     5.  The  author  has  given 

concerned,  being  my  own  personal  labor  —  prominence  to  modem  decisions  in  preference 

has  gone  into  these  seven  volumes."   In  other  to  those  which  may  be  supposed  to  have  lost 

words,  what  has  been  done  has  been  done  by  something  of  authority  by  the  lapse  of  time. 

himself.    There  is  a  vast  difference  between  — Seymour  D.  Thompson, /ud^  of  the  St, 

doing  a  thing  one's  self,  and  passing  upon  Louis  Court  of  Appeals^  in  Southern  Law 

something  done  by  another.    Ot  course,  there  Review, 
must  be  ability  besides.  The  late  John  Norton  Pomeroy,  LL.  D., 

The  greatest  wonder  is   that   Mr.  Jones  in  his  great  work  on  Equity  Jurisprudence, 

should  have  done  so  much  so  well,    ni  ad-  vol.  ii.  p.  219,  says:  "In  the  following  discus- 

ditlon  to  preparing  three  new  editions  of  his  sion  of  recording  in  connection  with  notice,  I 

work  on  Mortgages  of  Real  Property  since  have  availed  myself  of  Mr.  Jones's  able  and 

1878,  he  published  a  large  volume  on  Railroad  full  treatment  of  the  same  subject  in  his  work 

Securities  in  1879,  one  on  Chattel  Mortgages  on  Mortgages,  a  work  which  I  may  be  per- 

in  1881,  of  which  there  have  since  been  two  mitted  to  say  is  a  credit  to  the  legal  literature 

new  editions;  one  on  Pledges  in  188^;  and  of  the  country.  ...  I  desire  to  acknowledge 

two  volumes  on  Liens  in  1888;  besides  his  the  assistance  I  have  received  and  the  ma- 


terlal  which  I  have  borrowed  from  Mr.  Jones's  to  give  the  author  a  just  and  lasting  fame.— 

work."  John  F.  Dillon,  u.  S,  CtrcuU  Court  Judgt. 

A  sound,  practlca],  and  valuable  work.    The        It  is  very  clearly  and  accurately  written.— 

special  features  of  merit  in  the  book  are,  in  our  David  L.  Yoixxxt^  Judge  of  Supreme  Court 

judgment,  first  the  clear  and  unlabored  state-  (New  York). 

roent  of  principles  worked  out  to  a  substan-        It  gives  me  pleasure  to  say  that  the  more 

tiaily  harmonious  development.  ...  In  the  I  have  had  occasion  to  refer  to  it  the  better  I 

second  place,  no  inconsiderable  part  of  the  like  it.  —  M.  R.  WaitEjIsXc  CAuf  Justice  of 

subject  is  new.    In  this  portion  of  the  work  (he  United  States. 

Mr.  Jones  has  shown  a  sound  and  careful        Valuable  work.  —  Supreme  Court  of  AU- 

judgment  in  stating  the  propositions  and  dis-  bama^   58   Ala.   10,  22;  Supreme  Court  of 

criminating  between  the  adjudged  cases,  and  Texas^  55  Tex.  58,  62;  St,  Louu  Court  of 

has  presented  a  clear  and  readable  text. —  Appeals^  14  Mo.  A  pp.  294. 
American  Law  Review,  A  work  which  seems  to  have  been  prepared 

This  construction  and  indorsement  of  our  with  great  diligence  and  ability.  —  Appelloit 

decision  by  a  writer  of  such  standing  supplies  Courts  of  Illinois,  5  Bradw.  (111.)  124, 12S. 
a  strong  reason  for  adhering  to  it.  —  Supreme        An  author  justly  praised  for  his  accuracy. 

Court  of  Indiana,  93  Ind.  561,  568.  — Supreme  Court  of  Indictna,  79  Ind.  567, 

I  think  the  profession  are  to  be  congratu-  571,  per  Elliott,  C.  J. 
lated  that  we  have  at  last  an  American  work        Eminent  author.  —  Supreme  Court  of  In^ 

on  Mortgages  prepared  with  competent  ability  diana,  74  Ind.  495,  501. 
and  intelligence,  and  arranged  with  so  much        A  very  eminent  author.  —  Supmue  Court 

thoughtful  method.  —  T.  M.  Cooley,  Chief  of  South  Carolina,  a  S.  E.  Rep.  307,  313. 
Justice  of  Michigan.  A  standard  author.  —  Suprem*  Qmrt  of 

This  and  other  works  of  the  same  author  Indiana,  1 13  Ind.  08,  102. 
have  placed  Mr.  Jones  in  the  front  rank  of        That    distinguished    author.  —  Supreme 

law-book  ytnXcts.  —  Western  Jurist.  Court  of  South  Carolina,  2  S.  E.  Rep^  soi| 

The  last  chapter  relates  to  a  topic  with  505. 
which  I  am  more  especially  conversant.  .  .  .        Eminent    writer.  —  Suprems    Court    of 

If  all  the  work  is  as  good  and  thorough  as  the  Texas,  1  S.  W.  Rep.  248,  251. 
last  chapter,  it  cannot  fail  to  take  a  high  rank        Very  nigh  authority.  —  Cmtrt  of  Appeals 

among  the  very  best  treatises  in  the  law,  and  of  Virginia,  75  Va.  407, 413. 

Jones  on   Pledges. 

A  Treatise  on  the  Law  of  Pledges,  including  Collateral  Securi- 
ties. By  Leonard  A.  Jones.  8vo,  sheep,  pp.  xxxvi  -|-6oi,  $6.00, 
net. 

Contents. 

The  Nature  cf  a  Pledge  ;  Of  fhe  Subject  Matter  and  the  Parties  ;  Pledges  of  Nego- 
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tors ;  The  Debt  Secured ;  The  Pledgor's  Rights  and  Liabilities  before  D^ault ;  The 
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Notices. 

In  this  volume  the  author  continues  the  ex-  men,  like  bankers  and  brokers,  who  are  en- 

amination  of  that  most  important  branch  of  gaged  in  the  loaning  of   money  upon   the 

the  general  law  which  relates  to  securities,  pl^ge  of  commercial  securities.    Mr.  Jones 

His  three  former  works,  on  Mortgages  of  Real  has  remembered  one  fact  which  has  appar- 

Property,  on  Mortgages  of  Personal  Property,  ently  been  overlooked  by  some  writers,  that  a 

and  on  Railroad  and  Other  Corporate  Securi-  textbook,  in  order  to  be  of  practical  benefit 

ties,  are  well  known  to  the  profession  in  all  to  the  lawyer,  should  represent  the  law  as  it 

parts  of  the  country,  and  have  placed  him  is,  and  not  simply  as  it  has  been ;  and  the 

among   the  foremost   of   living  legal   text-  further  fact,  that  the  rules  of  the  common 

writers.  law  have  been  more  or  less  changed  in  many 

From  our  examination  of  this  volume,  we  of  the  States  by  statute.    No  l^gal  treatise 

regard  it  as  a  most  valuable  contribution  to  can  be  of  much  practical  value  to  the  profes- 

our  legal  literature,  and  are  confident  that  it  sion  of  the  whole  country  which  fails  to  take 

will  meet  with  a  very  favorable  reception  from  notice  of  the  statutory  legislation  upon  its 

the  legal  profession  throughout  the  whole  subject-matter  in  the  various  States  of  the 

country,  and  from  those  classes  of  business  Union.    Mr.  Jones  has  recognized  and  taX- 


fined  this  requisite  of  a  modern  text.book.  and  receiring  of  collateral  securities  is  now  an 

•  •  .  The  book,  in  fact,  embraces  the  doc-  important  element  in  the  business  transactions 

trines  and  rules  of  law  and  of  equity,  as  modi-  of  every  day  in  all  the  centres  of  trade  and 

fied  or  supplemented  by  statute,  which  belong  commerce,  and  it  has  become  a  matter  of  ab> 

to  the  general  subject  of  pledges  of  chattels  solute  necessity  that  the  laws  touching  them 

and  of  collateral  securities,  and  which  define  should  be  thoroughly  understood  by  the  pro- 

the  rights,  liabilities,  and  remedies,  at  law  and  fession.  —  Boston  Evening  Transcript. 

in  eauity,  of  all  the  parties  who  may  be  inter-  I'his  book  is  a  valuable  acouisition  to  the 

ested  in  a  pledge,  either  as  principals  or  as  lawyer's  library,  as  well  as  for  the  use  of 

sureties. —  Prof.  John  Norton  Pomkroy,  bankers  and  business  men  generally.  —  Legal 

LL.  D.,  in  the  West  Coast  Reporter.  Adviser  (Chicago). 

Mr.  Jones's  Treatise  on  the  Law  of  Pledges  It  is  a  practiod  work  upon  a  practical  sub- 

and  Collateral  Securities  has  been  prepared  ject,  and  every  practical  lawyer  should  have 

with  the  same  exhaustive  research  and  great  it. — Central  Law  Journal  {Si.  Louis), 

ability  that  have  characterized  his  previous  We  predict  for  this  able  treatise  the  same 

works  on  the  law  of  secured  debts.    He  dis-  appreciation  and  reception  given  to  his  other 

cusses  separately  and  with  satisfactory  fullness  books  on  kindred  topics.  —  Courier-Journal 

of  statement  and  of  illustration  the  different  (Louisville). 

kinds  of  collateral  securities  which  are  now  The  subject  is  one  of  great  and  growing 
most  in  use.  He  has  produced  a  sound  and  importance,  and  it  has  received  careful  treat- 
valuable  work,  well  arranged,  and  giving  an  ment  —  Maryland  Law  Record. 
excelleni  view  of  the  present  state  of  the  law  Every  person  practicing  commerctal  law 
upon  a  subject  in  itself  interesting  and  of  the  should  have  Jones  on  Pledges.  —  Chicago 
highest  practical  importance.    As  a  practical  Legal  News. 

book  of  reference  for  the  lawyer,  it  |K>ssesses  The  book  has  evidently  been  prepared  with 

great  merit,  and  is  a  worthy  continuation  of  great  care,  and  gives  a  clear  and  well-ordered 

the  works  which  Mr.  Jones  has  already  pub*  account  of  a  complicated  subject.  —  Newjer~ 

lished  on  the  law  of  debtor  and  creditor.  —  sey  Law  Journal. 

Boston  Advertiser.  We  commend  the  work  for  the  importance 

Like  his  former  works,  it  is  clear  and  ex-  of  the  subject  and  the  fullness,  accuracy,  and 

haustive,  and  presents  the  subject  in  a  syste-  intelligence  with  which  the  author  has  treated 

matic  and  convenient  form.  .  .  .  The  giving  it  —  Albany  Law  Journal. 

Jones  on  Chattel  Mortgages. 

A  Treatise  on  the  Law  of  Mortgages  of  Personal  Property, 
Fourth  Edition,  1894,  enlarged  by  66  pages  and  800  additional 
cases,  containing  200  pages  and  2,000  cases  more  than  the  first 
edition.    By  Leonard  A.  Jones.    8vo,  sheep,  $6.00,  net 

THIS  work  has  been  revised  in  the  present  edition  by  incorporating  into 
the  text  and  notes  the  new  decisions  that  have  been  published  since  the 
second  edition  was  prepared.  The  book  has  thus  been  enlarged  by  the  ad- 
dition of  some  sixty  pages  of  new  matter.  Most  of  this  has  been  wrought 
into  the  sections  as  they  were  originally  formed,  which  retain  the  same  num- 
bers; and  only  a  few  wholly  new  sections  have  been  written  for  the  treatment 
of  new  subjects.  Almost  every  section  has  received  some  addition,  either  in 
the  text  or  in  the  notes.  The  number  of  cases  cited  has  been  increased  by 
eight  hundred. 

Contents. 

Nature  of  Mortgages  of  Personal  Property ;  Requisites  in  Form  and  Execution  ; 
Subject  Matter  of  Chattel  Mortgages  ;  Mortgages  of  Future  Personal  Property  ;  De- 
livery and  Possession  of  Mortgaged  Chattels  ;  Statutory  Provisions  relating  to  Record- 
in^,  Filings  and  Refiling ;  Recordings  Filings  and  Refiling ;  Fraudulent  Mortgages  ; 
Mortgages  of  Merchandise  with  Power  of  Sale  in  the  Mortgagor  ;  The  Rights  of  the 
Parties  before  Forfeiture  ;  Mortgages  of  Ships  ;  Attachment  and  Execution  ;  Removal, 
Concealment^  and  Sale  of  Mortgaged  Property  ;  Payment  and  Discharge  ;  Redemp- 
tion ;  The  Mortgagee's  Rights  and  Remedies  after  Forfeiture  ;  Statutory  Provisions 
relating  to  Foreclosure  and  Redemption;  Foreclosure  in  Equity  and  Sales  under 
Powers. 


Notices. 

We  have  before  us  the  third  editioD  of  a  same  author's  treatise  on  Mortgages  of  Unl 
work  of  great  practical  value,  by  an  author  of  Property.  —  IV^sUm  Jurist. 
well-established  reputation.  There  is  scarcely  Judge  CothraUf  now  of  the  Supreme  Cout 
a  subject  within  the  whole  scope  of  the  law  of  South  Carolina,  in  a  decree  tendered  Id 
which  so  frequently  comes  before  the  courts  the  Court  of  Common  Pleas  in  1882,  and  al- 
as the  law  relating  to  chattel  mortgages,  and  finned  by  the  Supreme  Court  (18  S.  C.  162), 
in  all  the  States  it  has  been  the  subject  of  said :  "  Mr.  Jones,  the  distinguished  author 
most  extensive  and  varied  legislation.  Lit!-  of  the  latest,  and  confessedly  the  most  val- 
gation  concerning  it  increases  yearly,  and  oue  uable,  works  on  Mortgages  of  Real  Estate 
can  hardW  open  a  late  report  or  **  Reporter"  and  Chattels,  has  treated  the  subject  of  Fiaud 
without  findmg  among  the  very  first  cases  he  in  Chattel  Mortgages  in  a  most  masterly 
encounters  some  new  phase  of  the  principles  manner.  I  can  hope  to  add  little,  if  indeed 
^ovemins  chattel  mortgages  or  new  applica-  anything  of  value,  to  his  vast  array  of  author- 
tions  of  those  principles.  The  infinite  variety  ities  or  to  the  force  of  bis  reasoning.'* 
of  property  wnich  may  be  affected  by  mort-  It  did  not  need  a  second  edition  of  thb 
ga|^  of  this  description  would  seem  to  make  work  to  attest  its  popularity  and  usefulness, 
any  intelligible  classification  almost  impossible,  Very  few  books  have  met  with  more  univer- 
and  we  can  hardly  sufficiently  admire  the  care  sal  approyal  than  Mr.  Jones's  series  on  Prop- 
and  skill  with  which  Mr.  Jones  has  systema-  erty  Securities,  of  whioi  this  constitutes  tne 
tized  the  law  on  this  infinite  variety  of  sub-  second  brandi,  and  fewer  still  have  deserved 
jects.  — Centra/  Law  Journal  (St.  Louis).  a  more  favorable  reception.  —  Virginia  Law 

This  is  a  third  edition  of  a  treatise  already  Journal. 
standard.  ...  If  thoe  were  more  such  text-  We  feel  no  hesitation  in  commending  this 
writers  as  Mr.  Jones,  and  less  of  the  sort  de-  work  as  in  a  very  hi^  degree  comprehensive, 
scribed  by  Mr.  Justice  Miller,  —  "immature  succinct,  clear,  and  trustworthy.  We  hare 
lawyers  and  unpractical  writers,  whose  only  never  found  any  work  more  free  from  diffuse- 
qualifications  are  the  desire  for  pay  and  the  ness  and  padding.  The  topic  is  a  very  vex- 
orders  of  a  publisher,"  —  the  standard  of  our  atious  and  difficult  one,  but  Mr.  Jones  has 
professional  literature  would  be  such  that  the  exhibited  and  treated  the  conflicting  rulings 
screeds  of  tyros  would  find  no  market  and  with  great  method,  fullness,  and  discrimina* 
no  countenance.  —  Railway  and  Corporation  tion.  It  will  prove  an  invaluable  assistant.  — 
Law  Journal  (New  York) .  Albany  Law  Journal. 

His  works  are  well  known  to  the  profession  Mr.  Jones,  in  his  development  of  the  gen- 

in  all  parts  of  the  country,  and  have  placed  eral  law  of  debtor  and  creditor  in  his  different 

him  among  the  foremost  of  living  legal  text-  works,  is  fairly  entitled  to  consider  that  be- 

writers.  —  John  Norton  Pomerov,  LL.  D.,  sides  providing  for  the  members  of  hu  pro- 

in  the  West  Coast  Reporter.  fession  a  series  of  books  of  the  highest  prac> 

A  model  in  all  that  makes  a  useful  prac-  tical  utility,  he  has  contributed  largely  to  an 

tical  book  of  reference  for  a  busy  profession,  orderly  and  rational  development  of  the  law. 

—  American  Law  Review.  He  does  not  give  a  mere  oigest  of  the  deci- 

This  book  naturally  follows  the  author's  sions,  a  statement  of  the  points  decided  in 

works  upon  Mortgages  of  Real  Property  and  the  cases  which  have  been  brought  before  the 

Railroad  Securities,  and  the  thorough  manner  courts,  but  he  undertakes  to  perform  what  is, 

in  which  these  works  were  done  led  the  pro-  after  ail,  the  real  function  ot  the  text-writer, 

fession  to  wish  that  the  author  would  com-  to  formulate  the  rules  of  law  which  are  im- 

plete   the  consideration   of   the   subject   of  plied  by  the  decisions  of  the  courts,  and  from 

Mortgages  by  a  treatise  on  this,  which  is  which  those  decisions  have  been  deduced.   He 

perhaps  the  most  complicated  and  most  in  has  sought  to  exhaust,  and  so  far  as  we  can 

need   of   explanation.  —  New  Jersey   Law .  see  he  has  exhausted,  the  materials  upon  this 

Journal.  subject  of  the  law  of  England^md  the  United 

Our  examination  of  this  work  has  impressed  States ;  but  his  work  is  none  the  less  in  the 

us  with  the  conviction  of  its  ||enuine  merit  highest  sense  an  original  one. — Boston  Ad- 

and   rightful    claim  to   rank   m   excellence  vertiser. 
with  its  predecessor  and  fit  associate,  —  the 

Jones's  Forms  in  Conveyancing, 

And  General  Legal  Forms,  comprising  Precedents  for  Ordinary 
Use  and  Clauses  adapted  to  Special  and  Unusual  Cases.  With 
Practical  Notes.     By  Leonard  A.  Jones.    Fourth  /Revised  Edition. 

With  an   Appendix  containing  recent   Statutory  Changes.      8vo, 

pp.  viii  +  9561  law  sheep,  $6.00,  net. 
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THE  author  says  in  his  prefatory  note :  "  Since  the  publication  of  the  first 
edition  of  this  book  five  years  ago,  I  have  heard  of  its  use  in  every  part 
of  the  country.  I  am  thus  assured  that  a  Book  of  Forms  may  be  national  in 
character  and  use,  though  in  this  country  such  a  book  has  commonly  been 
regarded  as  a  local  one. 

"  The  present  edition  contains  more  than  fourteen  hundred  forms,  of  which 
a  little  less  than  half  are  full  precedents,  and  the  remainder  general  clauses 
not  contained  in  the  precedents.  Over  two  hundred  forms  have  been  added 
in  this  edition.  Some  common  forms  of  deeds  and  mortgages  given  in 
the  former  edition  have  been  omitted  in  this.  In  cases  where  forms  only 
slightly  difiEering  from  each  other  are  in  use  in  several  States,  one  form 
has  been  given  for  all  such  States.  By  such  omissions  the  additions  now 
oiade  have  increased  the  book  in  size  by  only  a  little  more  than  a  hundred 
pages. 

'^  In  the  notes  referring  to  statutes,  accuracy  has  been  made  of  the  first 
consideration :  and  the  latest  statutes  have  been  examined  and  referred  to. 
If  members  of  the  Bar  will  take  the  trouble  to  favor  me  with  copies  of  instru- 
ments which  are  difiEerent  from  those  in  this  book,  or  better,  I  shall  be  un- 
der much  obligation  to  them,  and  perhaps  at  some  future  time  can  make  the 
book  a  better  one." 

Notices. 

One  of  the  most  reliable  books  of  its  kind  adapted  to  the  every-day  needs  of  the  prao 

known  to  us.    These  forms  are  the  more  val-  titioncr.     The  whole  ground  of  conveyancing, 

aable  in  that  half  of  them  are  full  precedents  from  the  simplest  deed  or  agreement  to  the 

and  all  of  them  very  practical  with  practical  most  involved  form  of  railrcad  mortgage,  is 

notes.    The  work  is  adapted  for  general  use  covered  by  this  book.  —  West  Coast  Reporter 

in  every  State,  the  local  forms  of  each  State  (San  Francisco). 

being  given  as  well  as  those  general  forms  We  have  but  few  reliable  form  books,  and 

used  in  numerous  localities.  none  evincing  so  much  originality  —  perhaps 

Mr.  Jones  deserves  credit  for  the  breadth  we  had  better  say  freshness  —  as  the  present. 

of  mund  covered  by  his  book  and  for  the  ...  It  is  certainly  more  than  a  form  book  of 

carefulness  with  which  he  has  revised  his  conveyancing,  unless  the  latter  word  be  used 

onginal  work.    The  addition  of  two  hundred  in  a  more  comprehensive  sense  than  is  usually 

OSes  to  the  present  edition  largely  increases  riven  to  it  by  the  profession.    The  fact  is,  it 

T«l?  •  J        •  ^^^^  •  •  •  »s  a  complete  work  of  legal  forms  of  every 

The  mdex  will  be  found  very  complete  and  character.  . . .  We  close  by  recommending  its 

easy  of  access,  and  the  general  make-up  of  purchase  by  every  lawyer  who  is  not  so  orig- 

Ae  book  is  in  every  respect  satisfactory.  —  inal  as  to  be  able  to  formulate  from  his  own 

Columbia  Law  Times.  brain  all  the  forms  he  is  called  upon  to  pre- 

A  book  of  legal  forms  to  be  of  any  value  pare.  —  American  Law  Record  (Cincinnati), 
must  be  practical ;  that  is,  it  must  contain  A  work  by  a  competent  conveyancer  and  a 
forms  of  such  documents  as  a  lawyer  is  apt  trained  investigator,  giving  the  forms  of  con- 
to  be  called  upon  to  draft.  In  addition  to  vcyances  which  are  either  prescribed  by  stat- 
this  requisite,  it  is  equally  essential  that  the  ute  in  particular  States  or  sanctioned  by  ju- 
forms  given  should  be  accurate.  In  the  prep-  dicial  decisions  therein,  or  which  are  agreeable 
aration  of  the  above  entitled  work,  Mr.  Jones  to  the  general  principles  of  the  law,  was  much 
has  observed  each  of  these  requirements.  The  needed.  We  believe  that  this  is  such  a  work, 
forms  given  are  numerous,  well  selected,  and  We  feel  safe  in  predicting  that  this  will  prove 


a  veiy  satisfying  book  to  the  profession.  —  It  is  pleasing  to  notice  that  Mr.  Jones  Ins 

Hon.   Seymour    D.  Thompson,   in    The  shorn  his  forms  of  all  that  unnecessary  vo- 

AmerUan  Law  RnUw  (St.  Louis).  biage  which  is  so  common  in  conveyandiig 

This  is  much  superior  to  the  ordinary  form  precedents.  —  Canadian  Law  Times, 

books  in  general  use.    Besides  embodying  all  It  is,  I  think,  deodedly  the  best  book  of  the 

that  is  valuable  which  they  furnish,  the  author  kind  that  has  been  issueid,  and  will  be  of  great 

has  carefully  prepared  precedents,  clothed  in    help  to  all  practitioners Henry  £.  YouNC, 

apt  words  and  adaptea  to  a  great  variety  of  Esq.,  Charleston^  S.  C. 

business  relations  which  are  not  usually  no-  The  profession  thron|hcut  the  conntiy  will 

tioed  in  form  books.  —  Central  Law  Journal  find  this  volume  an  indispensable  companioD 

(St.  Louis).  and  a  safe  ^de  in  drawing  up  the  most  ooo* 

The  forms  have  been  carefully  drawn,  and  plicated  writings.  —  Boston  Post. 

cover  every  conceivable  case,  from  the  simplest  No  work  was  more  needed  than  tiiis.   No 

to  the  most  complex,  and  are  accurate  and  person  was  more  competent  to  write  it  than 

reliable.—  Hon.  Samuel  Maxwell,  Chief  Mr.  Jones.  — Hon.  Seymour  D.  Thomf 

Justice  of  Supreme  Court  of  Nebreiska.  son,  in   The  Amertean  Law  Jfepiem(^t 

This  Is  a  valuable  contribution  to  the  law-  Louis). 

yer*8  library,  and  valuable  to  the  business  man  The  present  work  has  evidently  been  care- 

and  conveyancer.     It  is  the  first  successful  fully  prepared,  and  is  adapted  to  the  h«s  of 

attempt  at  a  book  of  thb  kind  adapted  to  the  the  various  States.   The  forms  embrace  evoy 

law  in  every  portion  of  the  Union. — Le^aJ  ordinaif  business  transaction.- ^tf«ff>£«» 

Adviser  (Chicago).  Journal, 
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